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Porter,  Justice,  did  not  join  in  the  opinions 
delivered  in  the  months  of  September  and  October, 
in  the  year  1830,  being  absent  from  the  state  by 
leave  of  the  legislature. 
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BERARD8*  HEIRB  vs.  BERARD. 

APPEAL  FROM  THE    COURT    OF  THE    FIFTH  JUDICIAL    DIS- 
TRICT,   THE  JUDGE  OF  sixth  PRBSIDINO. 

In  a  suit  for  the  price  of  a  tract  of  land  sold,  the  defendant  may  succen- 
fully  ruut  payment  on  account  of  error  falling  on  the  •ubatance  of  the  thing 
aold. 

Where  a  back  concewion  is  authorised  to  be  located  in  the  rear  of  the 
^ceator's  plantation;  and  in  the  life  time  of  die  latter,  he  and  hia  eon 
locatea  it  in  a  more  advantageoui  poaition.  At  the  lale  of  the  anceaton' 
fuccearion,  the  proceavrerbal  of  the  sale  purports  to  sell  only  the  inchoate 
titlte  or  ri^t  to  the  conceMion-cthe  son  who  purchases  through  an  agent  at 
sale,  will  be  considered  as  haying  purchased  the  located  tract  which  is  most 
advantageous  to  him,  and  not  the  right  to  locate  it  in  rear  of  his  ancestors* 
plantation. 

And  on  being  sued  for  the  price  of  the  purchase  according  to  the  proces- 
▼erbil  of  sale,  he  will  be  deemed  to  have  purchased  in  error  affecting  the 
substance  of  the  thing  sold. 

On  the  8tb  of  December  1821,  Jean-Baptiste  Berard  pur- 
chasedf  thro'  the  agency  of  his  son,  at  the  sale  of  his  fath- 
ers' succession,  a  back  concession  of  land,  containing  twelve 
arpenta  front  with  the  depth  of  forty,   for  the  sum  of 


Western  District. 
September^  1830. 

Berard '8 

HBIR8 

OS. 

Berard. 


2L     1 
44    840! 


2 


CASES  IN  THE  SUPREME  COURT 


Bekard'8 

HEIftf, 

Bkrard. 


Western  Dietriet  $1,600.  The  land  was  described  in  the  proces-verbal  of  sale 
^'^       ^'       '  BA  lot  No.  139,  consisting  of  wood,  as  sold  as  uncuUivable 

land.  His  co-heirs  and  the  heirs  of  Jean  Beraid  deceased, 
brought  suit  for  the  portion  coming  to  them  from  their  fath- 
ers' succession.  The  defendant  had  refiised,  and  still  re- 
sisted payment  on  the  ground  that  he  purchased  in  error ;  and 
thatif  ever  the  land  in  question  was  adjudicated  to  him,  it 
was  without  his  consent.  That  it  never  was  delivered  to 
him,  and  cannot  be  ;  as  it  never  was  located. 

It  seems  that  when  the  right  accrued  to  this  back  conces- 
sion which  was  in  the  life  time  of  the  ancestor  Jean  Berard 
deceased,  he  and  his  son,  the  [vesent  defendant,  located  in  a 
more  advantageous  position  about  two  miles  from  the  ances- 
tor's original  tract.  It  appears  the  defendant  authorised  his 
son  to  bid  ibr  the  land  thus  located^  and  which  had  been  sur- 
veyed, at  the  sale  of  the  ancestor'^  succession,  when  in  fact 
only  the  incoate  right  or  title  to  the  succession  was  sold,  and 
which  was  to  be  located  in  the  rear  of  the  ancestor's  original 
tract. 

The  District  Court  gave  judgment  against  him  on  the 
ground  that  the  error  seemed  to  consist  of  his  supposing  that 
altho'  the  title  called  for  land  in  one  place,  it  had  been  locat- 
ed in  another.  In  the  proces-verbal  of  sale  the  lajid  is  des- 
cribed as  situated  according  to  the  calls  of  the  original  title 
and  not  as  surveyed.  By  signing  thai  proces-verbal^  it  ap- 
pears to  the  Court  that  the  purchaser  admitted  the  thing 
acquired  by  him  was  right  of  the  estate  in  that  grant  with 
the  chance  of  a  more  advantageous  location.  The  impres- 
sion that  he  had  taken  up,  that  the  land  might  be  located  in 
another  place  does  not  in  the  opinion  of  the  Court  shew^  such 
an  error  as  annuls  the  contract  &c. 

Bowen  for  plaintiffs. — The  defendant  purchased  the  land 
with  a  full  knowledge  of  the  title  and  locations,  and  all  the 
circumstances  attending  it.  He  lived  near  it — had  been 
present  at  the  surveying  and  knew  the  situation  of  the  ori- 
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^bal  conc^ssioii — and  also  the  location  ^hich  w^  made  in 
the  life  time  of  his  father. 

The  land  sold  and  contained  in  the  procest  verbal  of  sale, 
was  the  original  grant  or  concession.  This  the  defendant 
well  knew  before  he  signed  the  proces  verbal.  He  cannot 
claim  the  advantage  of  having  brought  in  error. 

The  defendant  bought  with  a  knowledge  of  both  locations 
and  took  Us  chance  of  getting  the  best.  It  was  a  kind  of 
aUaJUny  contract.  At  any  rate,  in  either  event  he  would  hav# 
got  a  tract  of  nearly  equal  worthd  6th.  Toulliv  144.  No. . 
3&-^9    40    41.  Loui0iana  Code»  Art.  1819-20. 

Simon  6p  Broum»on  for  defendant  and  in  reply : 

The  defendant  purchased  entirely  in  error,  so  much  so 
that  when  the  first  instalment  became  due,  he  pubUdy  stated 
it  was  not  the  tract  he  intended  to  buy. 

That  his  son  had  attended  the  sale  and  bid  for  him,  it 
was  adjudicated  to  him. 

Buying  a  piece  of  land  in  one  place  when  it  is  ntuated 
in  another,  is  error.-^  Part,  Tit.  5,  Law  30,  1  Pothieron 
obli.    Nos.  17-18. 

Mathew&3.  delivered  the  opinion  of  the  Court. 

This  suit  is  brought  to  recover  from  the  defendant 
tiie  price  of  atract  of  land  said  to  have  been  adjudicated  to 
him  at  the  sale  of  the  succession  of  his  father  ;  he  being  a 
co-heir  vnth  the  plaintiffs  &c.  Payment  is  resisted  by  him 
on  account  of  error  falling  on  the  substance  of  the  thing 
sold.  The  plaintiffs  obtained  judgment  in  the  Court  below, 
from  which  the  defendant  appealed* 

If  the  error  alleged  on  the  part  of  the  app011ant  is  estab- 
lished by  the  testimony  of  the  case,  the  legal  consequence 
must  be  an  avoidance  of  the  contract :  and  it  appears  to  us 
that  the  allegations  made  in  the  answer  to  this  effect  are 
supported  by  the  evidence. 

The  sale  was  made  of  a  back  concession  which  was  to 
have  been  located  in  the  rear  of  a  plantation  held  by  the 
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WMtom  Diftrict  anceslor  of  the  parties  to  the  present  action.  ]fe  and  tiiT 
September,  18M.  g^n  the  defendant  in  this,  suit,  during  the  life  time  of  the  felh- 

Berard's      er  caused  the  location  to  be  made  in  another  place.     The 

'*^*"'        proces-verbal  of  sale  of  the  succession  purports  to  sell  the 

Bkbaro.       yjgjj^  acquired  under  the  inchoate  title  to  land  in  the  rear  of 

catedintherearof  the  plantation  as  designated  in  the  requite. 

the  ancestor's  plan      g^^  ^^  ^^^  ^^  j^^j,!  ^f  ^jj^  intention  of  the  purchaser  be- 

tation ;  and  in  life-  ,,    i  j       » 

time  of  tiie  latter,  ing  to  buy  the  tract  which  had  been  actually  located.    It  was 

he  and  his  son  lo-  .  •  •         •  i  -^        •     •     i 

eates  it  in  a  more. more  convenient  to  his  residence-— tts  pnncipal  revenue  con- 
^TT&^^  ^wte  in  wood  and  timber.  It  wasthe  underetanding  of  one 
of  the  ancestors'  ^^f  ^^  appraisers  of  the  estate  of  Bernard  tiie  father,  tiiat  thb 

succession  the  pro*  ^^ 

ces-verhai  of  sale  tract  was  by  him  appreciated.  But  it  seems  not  to  belong 
^1^  inchoate  ti-  to  file  successioB ;  and  the  vendor  has  consequently  acquired 
f onc'eif^— Se  ^  tide  under  tiie  adjudication  to  the  property  vdiich  he 
son  who  purchases  intends  to  purchase. 

through  an  agent  « 

at  the  sale,  win  be      As  to  him  there  is  errcMT  in  the  f^  a&cting  the  sdbstance 

considered  asha\r-     x.,,     ,,  .  ,, 

ing  purchased  the  Ot  tbe  thing  SOld. 

S^S^^  It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
SIJ  ri  ht'to^toLate  Ju^Jgement  of  the  District  Court  be  avoided,  annulled  and  re- 
it  in  rear  of  his  an^  versed:  audit  is  forther  ordered^  adjudged  and  decreed, 
^^don^ingsu^  that  judgement  be  here  entered  for  the  defendant,  and 
tl^J^Jt:^'  «PP«"«°t.  with  corts  inbolh  Courts. 

dine  to  the  proces- 

verhal  of  sale,  he  essa^SB 

will  he  deemed  to 

have  purchased  in  m^rZvm.  THE  CHURCH  WARDEJ^TS  OF  ST.-MARTlNVItLE, 
•crrror  affecting  the 

substance    of    the  ^ppp^j^  WUOM^   THB  COURT  OP  THB  FIFTH  DI8TKICT,  THB 

JUDQE  OF   THB  SIXTH  PBBSIDUIO. 

When  a  cause  is  renuAded  t(»  ascertain  a  question  of  fact,  on  an  appeal 
fiomtfais  JudgmeiA.  if  on  aa  exaaoiiiifioB  of  the  evidence  sent  op  wifli  the 
new  record,  there  appears  no  error  iB  (he  proceedingi  of  the  inferior  judge, 
the  judgment  will  be  affirmed.  i 

This  suit  is  brought  on  an  account  exhibited  by  Fran- 
9ois  Marc,  nephew  and  heir  of  his  deceased  uncle,  who  was 
curate  of  the  Roman  Catholic  Church  of  St  Martinsville, 
against  the  Church  warden's  to  recover  a  sum  of  money  al- 
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]eged  to  have  been  advanced  by  the  curate  inhis  life  time  W«steMf  Diitrkt 
for  the  use  and  benefit  of  the  chuiteh.    llie  defendant  made  ^"9»**'**^»  *®••• 
out  an  account  for  fees,  for  interments  and  other  church  aer-         b(irc 
rices  and  privileges,  which  they  alleged  the  curate  had  re-  Tite  Chvaoh 
ceived  on  an  account  of  the  Church,  and  never  accounted  for  jAmftKicior  Sr 
them. 

The  plaintiff  denied  thai  the  curate  was  a  salaried  minis^ 
ter,  but  had  a  right  to  use  all  the  fees  received  or  coming 
to  the  Church  for  his  services,  without  being  bound  to 
account  fortbem^ 

The  Court  below  decided  that  the  curaU  was  not  a  sala^ 
ried  officer,  was  not  bound  to  account  for  the  fees  of  the 
Church  received  by  him ;  and  that  the  h&r  had  a  right  to 
recover  the  monies  advanced  by  him  for  the  use  of  the 
Church. 

This  case  was  aigued  on  the  iacU  by  Mr.  Rnmaif  Ifr. 
Simon  and  Mr.  BrawnsoH  for  the  plaintiff 

Mr.  Bowen  appeared  as  sole  Counsel  for  defeodants^  ^^^  *  ^^'^  '^ 

Martin  J.  delivexled  the  opinion  of  the  Court.  •!»  »  qowtkrirf 

Thiscase  was  remanded  from  this  Court  with  a  viei#  <tf  teS.jSdgE2l 
determining  a  question  of  fact,  on  the  solution  of  which  we  l^  St  ST^ 
considered  its  final  decision  depended.  ^^^  aentopwitfi 

The  judgment  of  the  District  Court  was  in  finrw  ©f  Ae  ^er«"»]we«  no 
plaintiff;  and  the  defendants  have  again  appealed.  T^  rfteSl 

We  have  given  our  best  attention  to  the  evidence  which  Z^it"^ 
comes  up  with  the  record  ;  and  it  does  not  appear  to  i*  •* 
the  district  judge  erfed^ 

It  is  therefore  ordered,  adjudged  and  decreed  thM  ffae 
judgment  of  the  District  Court  be  aflirmed  with  cnatm^ 
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Western  District. 
September,  1880. 


GuiLBEAU'fl 
HEIRS, 

CORNIKK. 


QXnLBEAtra  HBIBS  m.  cokntsjsl 

AQKB8  RODRIOUE8 — interpleader. 
▲PPSAI.  FEOM  THE  COURT    OP    THB    FIFTH   JtTDIClAL    DIS- 


TRICT,  THE  JUDGE  OF   THB  8IXT  PRESIDING. 

When  an  inventory  of  the  proper^  of  the  wife  U  made  before  marriage, 
CjlpreHly  stipulatiBg  that  the  property  in  goods  brooght  mto  marriage, 
are  to  be  considered  as  the  Hen»propre»  of  the  wile,  such  propertjp  wiU  be 
considered  wparephenuU  and  not  dotal. 

Irbe  wife  has  the  right,  at  any  time,  during  marriage,  to  present  her 
claim  aHid  recover  the  amount  of  her  paraphemaf  property  agaitet  her  hus- 
band/ and  resune  Its  administratioft.- 

• 

The  heirs  of  L.  Guilbeaa  brought  sirit  against  Michel 
Cornier  for  settlement  And  restitution  of  her  half  of  the  com- 
munity formerly  existing  between  them  in  her  life-time ; 
she  being  his  first  wife.  Agnes  Rodrigues,  the  second  wife 
of  Comief,  intervened  and  claimed  thef  amount  of  property 
she  brought  into  marriage  as  paraphernal,  with  mortgage  on 
all  her  husband's  property  fer  its  restitutioiu 

This  Court  decided  this  case  at  its  last  term,  and  allowed 
a  separation  with  the  right  in  the  wife  to  resume  its  admin- 
istration as  paraphernal.  On  the  return  of  the  case  to  the 
District  Court,  to  ascertain  the  amount  of  her  claim,  she 
had  judgment  for  $5,948  75,  which  she  bad  a  right  to  claim 
as  paraphernal  property.  The  heirs  of  the  first  wife  resist- 
ed her  right  to  claim  it  as  paraphenM^  contending  it  was 
only  doUd.  The  only  question  now  to  be  decided  is,  is  it  a 
paraphernal  or  dotal  property.  The  determination  of  this 
question  depends  on  the  legal  construction  of  the  following 
^clause  in  the  inventory  by  which  she  brou^t  it  into  mar- 
riage. 

The  inventory  is  declared  in  the  marriage  contract 
between  the  second  wife  of  Cornier  to  have  been  made : 

*'  For  the  purpose  of^esUMuhitig  before  the  ceUbraticn  of 
her  marriage^  the  property  which  she  brings  in,  which  said 
property  mentioned  in  the  aforesaid  inventory^  cannot  be  con- 
sidered in  any  evenly  other  than  as  property  belonging  to  her 
individuaUy^  4^." 
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Simcn  for  Plaintiffs.    No  express  words  are  necessary  Weitem  District, 
to  constitute  or  settle  a  Dowry  on  the  wife;  consequently  the    ^''^^J^]^ 
property  in  question  is  dotal.     Under  the  new  Civil  Code 
there  would  be  no  difficulty.    La.  Code,  Art.  2318,  2360. 

2.  The  act  in  question  is  certainly  a  marriage  contract 
ipd  comes  within  Art.  5,  Page  325,  of  the  old  Civil  Code. 
As  such  it  must  be  governed  by  articles  16,  17  and  18  on 
page  326  of  that  code.  The  expression  "Wctw  propres^ 
may  mean  dotal  or  paraphernal^  or  both.  Old  Code,  325, 
Art.  132.  The  Art.  1541,  of  the  Napoleon  Code  is  verba- 
tim with  article  17,  page  317  of  the  old  Civil  Code,  and 
by  it  the  constitution  de  dot  need  not  be  express. 

3.  The  property  of  the  Interpleader  is  dotal  and  not 
paraphernal^  and  she  cannot  obtain  a  separation  unless  she 
prove  her  dowry  is  in  danger^  which  she  has  failed  to  do. 

Brownson  for  the  Interpleader,  Rodrigues,  Contended 
that  in  order  to  constitute  a  dovny  or  dot,  there  must  be  ex- 
press stipulation  in  the  act  constituting  it.  Civil  Code,  324, 
Art.  12. 

2.  The  inventory  or  act  by  which  the  Interpleader 
brought  her  property  into  marriage  expressly  states  it  to  be 
hers  individually.    It  is  consequently 7>ara/>Aer7uzZ. 

Matthews  /.  delivered  the  opinion  of  the  Court.  This 
cause  was  before  the  Supreme  Court  at  its  last  term,  and  a 
judgment  then  rendered  precludes  the  necessity  of  examining 
at  this  time,  more  than  one  question  presented  by  the  case 
now.     See  8.  Mar.  N.  S.  228. 

The  correctness  of  the  decision  from  which  the  present 
appeal  is  taken,  depends  solely  on  a  just  interpretation  of  a 
contract  entered  into  between  the  appellant  and  appellee 
previous  to  the  celebration  of  their  marriage.  This  act  was 
preceded  by  an  inventory  of  the  intended  wife's  property, 
valued  at  11,222  dollars,  which  is  declared  in  the  contract 
to  have  been  made  ^a  Feffet  de  constater  avant  la  c616bra- 
tion  de  son  marriage  les  biens  qu'elle  apportc  lorsque  lesdits 
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d^r6t  dans  auciin  cas  que  camme  dea  biens  proprea  a  elle 


OtriLBKAv'i     sppaitenant  dec."   According  to  this  clause  of  the  omtract, 

^V$,  *       ^  counsel  for  the  ^pellant  contends  that  the  property 

CaaiiCTB.      rfiown  by  the  inventory,  or  its  appraised  value  was  coostitu- 

Wboi  an  iiiTen-  ted  as  a  dowry  or  dot,  and  that  under  all  the  circumstances 
tvonhe^wj^^  <^the  case,  the  husband  ought  not  to  be  deprived  of  its  ad- 
viad0  before  mw  ministration.  It  a{^)ear8,  however,  to  this  court  that  the  true 
•tipiibtins^ittiie  meaning  of  the  words  used  in  this  part  of  the  act  excludes 
Sro^^into^]^  all  idea  of  a  constitution  of  dowry.  On  the  contraiy,  it  is 
•iSnidM^eMoi'  ^^V^^^  Stipulated  that  the  property  or  goods  thus  brought 
fromrti  of  Uie  into  marriage  are  to  be  considered  as  the  **biau  prapres?'  of 
tjwiu  be  connd^  the  wife;  and,  according  to  our  laws  inustbe  considered  as 
25j  Itt^t^^l^'  P^nphenial;  and  if  they  be  such,  then  she  according  to  the 
-.I^T^*^^^^  doctrine  laid  down  in  the  judgment  in  this  case  referred  to 

n^t,  tt  any  time  ^  ^ 

dmsBiamage,  to  has  a  right  to  claim  them  or  their  value  from  her  husband  at 
•ml  recover  the  %-  &Qy  time  during  the  marriage,  to  be  by  her  administered. 
JJjJJJ^  mwerhr      '^  '*  thcref<we  ordered,  adjudged,  and  decreed,  that  the 
Muift  her  hut-  judgment  of  the  District  Court  be  affirmed  with  coats,  &c. 

Dandy  and  resmne  *   ^^ 

id  adfluniftration.  ^^^^^^^^ 


MEUuvvTOfra  heirs  ««.  snousaABD  tr  al. 

KnnKh  FROM  THB  COURT   OF    THE  FIFTH    JUDICIAL  DIS^* 
TRICT,    THB  JUDGE   OB   THB  SEVENTH   PRBSIDIICO. 

An  action  of  nullity  cannot  be  inatituted  in  the  District  Court,  to  eet 
aaide  and  annul  a  Judgment  of  tfie  Supreme  Court 

Tlie  Diftrict  Court  eamiot  take  juriadictton  and  austain  an  action  of  nuUi- 
ty  to  set  aaide  one  of  its  own  judgmenti,  after  it  has  been  passed  upop  by 
tb»  Supreme  Court,  whether  it  be  affirmed  or  not 

This  suit  was  instituted  the  2d  of  April,  1825,  by  the  hein 
and  widow  of  Charles  Melan^on,  deceased,  against  Pierre 
Broussard  and  Dr  JohnDuhamel  to  set  aside  and  declare  null 
and  void  a  judgraieiit  of  the  Supreme  Court,  rendered  in  favor 
of  said  Broussard  against  Duhamel,  in  which  Melanfon's 
heirs  were  cited  by  Duhamel  in  warranty,  which  judgment 
is  alleged  to  have  been  obtained  hy  fraud  and  collusion. 
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The  pKaeaA  plaiatiffs  institttted  etat  May  15, 1^23,  acaioflt  W<rt«n  DMdet 
Dn  John  Duhamel  and  his  security  Joseph  Latiolais,  in  the        >„„^.^^ 
parish  of  St.  Martin,  to  recover  $3,085,  it  being  the  second    1Cbi.an$on's 
instalment  of  the  price  of  a  tract  of  land,  5  arpents  firont  '        «#. 
with  the  depth  of  40,  'purchased  by  Duhamel  at  the  sale  of    ^^^''"^"^ 

Melan^en's  succe^ion. 

•  

Five  days  after  the  commencement  of  this  soit,  Pierre 
Bioussard  instituted  a  suit  agfiiinst  Dr.  Diihamel  fin-  throe 
and  a  half  arpehts  of  this  very  land,  which  Dnhdmel  hild 
bon^  at  the  sale  of  Melan^n's  saccessicMi.  Duhamel 
caused  &e  heirs  of  the  succesncxi  to  be  cit^  in  wamtnty* 
They  aj^ared — ^filed  an  ansSver — plead  the  general  issue, 
and  prescription  of  thirty,  and  ten  years. 

The  five  aipents*  tract,  how  in  dispute,  for  the  tecond 
instalment  of  the  ^Mircbase  money  of  Which  Duhamel  was 
also  qied,  had  been  originally  the  port  of  a  forty  arpents^ 
tract  belonging  to  the  successibn  of  one  Le  Deb,  but  had 
been  partitioned  out  among  several  co-proprietbrs,  anicing 
whom  was  Chas.Melan;on,  who  bkd  purchased  of  Le  Dee's 
succession.  One  Ftttn^ois  Goiisoulih  had  been  employed  in 
1799  to  make  this  j[)atrtition  and  divisibh.  He  made  out  an 
exact  plot  and  survey,  marking  all  die  Imes  between  the 
co-proprietors. 

Among  other  parcels  of  this  division,  the  five  arpent's 
tract,  flince  sold  at  the  sale  of  Melah^on's  succession  to  Dr. 
Duhamel,  was  mdiided.  This  plot  of  survey  containkl  a 
proces-verbal  of  the  partition,  and  complete  evidence  of  all 
the  boundaries  and  lihes  of  the  sevetal  ttacts  into  which  the 
original  dile  had  been  sub-divided.  Pierre  Broussard,  also 
a  co-proprietor  of  one  of  the  tracts,  with  all  the  co-prdpiie- 
tors  had  assented  to  this  proces»verbal  of  survey  and  pafti* 
tion  in  writings  by  afiixing  their  signatures.  This  book  of 
survey  containing  complete  evidence  of  all  the  boundaiies 
betDf een,  and  assented  to  by  aU  the  co-proprietors;  was  de- 
posited with  Gonsoiilhi.   At  thetiial  of  the  cause  between 
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WeftMii  DMkt  Broumard  and  Duhamel   and  the  present  plaintiffs  who 
^^"^^"^  ^vere  called  in  wamnty,  an  attempt  was  made  to  procure 

this  book  of  survey  to  prove  the  true  boundaries  between 
the  parties.  It  couM  not  be  had.  GkHisouUn  was  dead — 
his  widow  and  heirs  stated  the  book  had  been  sent  to  New- 
Orleans,  but  could  not  recollect  to  whom.  Melan^on's 
heirs,  who  were  defending  for  Duhamel,  suspecting  some 
fraud  and  concealment  applied  twice,  but  without  success. 
They  had  to  submit  to  a  trial  without  this  book  or  docu- 
ment, by  which  alone  they  could  have  proved  the  survey 
and  boundary  of  the  five  arpent's  tract,  made  to  their  ances- 
tor vnth  Broussard's  consent  They  however  obtained  judg- 
ment in  the  District  Court,  quieting  Duhamel  in  his  posses- 
sicML  But  on  an  appeal  to  the  Supreme  Court,  the  judg- 
ment of  the  District  Court  was  reversed,  and  Broussard 
succeeded  in  evicting  Duhamel  of  three  and  a  half  arpens 
of  the  land  he  purchased  c^  Melan^on's  succession. 

The  chief  ground  of  reversal  was  ''that  it  did  not  ap- 
pear that  the  land  of  Le  Dee  (the  original  tract)  vras  ever 
regulariy  and  entirely  laid  out  and  partUioned  anumgst  aB 
tkepurchaters/*  ^  This  matter  would  have  been  comple- 
tely explained  by  the  production  of  the  kutbook  of  survey. 

The  petitioners  charge  Broussard  and  Duhamel  with  cclU 
hukn  Bndfr€Mdf  and  shew  that  suit  was  brought  by  Brous- 
sard against  Duhamel  vnth  the  consent  and  at  the  leqnest 
of  the  latter,  supposed  to  enable  him  to  resist  the  pay- 
ment of  the  last  instalment  of  the  price  of  the  land  ;  and 
also  that  Broussard's  attorney  agreed  if  he  would  per- 
mit the  suit  to  be  brought  in  his  name,  he  would  exempt 
him  from  the  payment  of  fees  and  costs.  The  petitioners 
fiffther  charged  fraud  and  oAusion  on  Duhamel,  Broussard 
and  Gonsoulin's  heirs  in  concealing  and  suppressing  the 
hook  of  survey. 

The  petitioners  pmy  for  the  annulment  of  the  judgment 
of  the  Supreme  Court  and  for  the  restitution  of  the  property, 
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IHerre  Broussard  answered  by  avering  that  the  three  and  Westerb  Dutrict. 
a  half  arpens  of  land  were  rightfully  decreed  to  him  by  the  ^  *^* 
Supreme  Court  denying  tiijraud  and  coUusicm.  An  or- 
der of  Court  was  made,  requiring  the  widow  or  heirs  of 
Gonsoulin  to  produce  the  hat  book  of  survey  within  two 
days.  And  soon  afterwards,  on  the  26th.  of  January  1827, 
Pierre  Broussard  executed  an  act  of  renuTieiattoii,  in  which 
he  acknowledged  the  existence  of  QfmsoulirCs  book  nf  survey  ; 
andthathe  exandned  it  a$idfound  the  partition  tioith  the  lines 
af^  several  tracks  nutrked  and  surveyed;  and  that  he  had 
signed  and  approved  the  proceS'Verbal  of  survey;  and  now 
to  put  an  end  to  all  difficulties,  he  renounced  slH  advantage 
arising  finom  the  judgment  against  Duhamel  cmd  voluntarily 
consented iSaai  it  he'canceUed  and  ammUed, 

By  this  time,  Duhamel  was  dead  and  his  estate  insolvent' 
The  curator  of  his  vacant  succession,  in  answer  to  an 
amended  petition  of  the  plaintifis,  setting  up  the  act  of  re* 
nUnciation  of  Fieire  Broussard,  chai^ged  said  act  as  collusive 
between  Broussard  and  the  petitioners,  being  obtained 
by  threats  and  pecuniary  aid.  He  also  plead  that  the  de- 
cree of  the  Supreme  Court  between  Broussard  and  Du- 
hamel was  final,  in  as  much  as  Duhamel  was  evicted  and 
disposessed  of  the  land. 

Joseph  Latiolais,  thes  ecurity  of  Duhamel,  in  the  purchase 
of  the  five  arpents'  tract,  at  the  sale  of  Melan9on's  succes- 
sion, now  intervened.  He  charged  collusion  nnd  frauds  in 
making  the  act  of  renunciation  by  Broussard — ^prayed  that 
the  juc^ment  of  the  Supreme  Court,  which  is  attacked  in 
this  suit  may  stand,  and  that  he  be  released  from  his  security- 
ship  in  consequence  thereof 

The  District  Court  gave  judgment  for  the  plaintiflfs  otuiuZ- 
ling  the  judgment  of  the  Supreme  Court  in  favor  of 
Broussard  against  Duhamel,  as  having  been  obtained  thro' 
fraud  and  collusion  :  and  also  on  the  ground  that  Pierre 
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IMTeiiem  Dtftrict  BvCHMWd  bavuur  reooioiced   "^aU  right  and  advantage 

Dumailrait  the  cucator  of  Dubamers  vacant  estate  ap- 
pealed 

Broumton  ^  Bcfwen  for  plaiotiffi. 

Mr.  BrowMon  submitted  the  following  aigument. 

It  is  urged,  that  no  action  of  nullity  can  be  maintained 
in  this  case,  because  the  judgment,  sou^t  to  be  annulled, 
wasr^dered  in  the  Supreme  Court :  but  that  such  suits 
must  be  brought  before  the  tribunal  which  pronounced  the 
judgment  intended  to  be  annulled — Cods  ofPraxiice  Art 
608.  611  and  61L 

The  present  suit  was  commenced  before  theCode  of  Prac- 
tice had  beenadopted  ;  but  if  it  had  not,  it  is  conceived  that 
this  law  does  not  impair  the  right  to  maintain  such  an  action. 
— Code  qfPracticef  Art.  607. 

When  the  nullity  is  apparent  on  the  record,  it  can 
be  dauned  on  appeaL — Ibid.  Art*  609. 

Every  judgment  of  this  Court,  when  given  on  the  merits, 
is  such  as  the  inferior  tribunal  ought  to  have  rendered. 

It  is  in  fact  considered  for  all  effective  purposes  as  die 
judgment  of  the  inferior  tribunal.  It  is  pronounced  on  the 
facts  certified  by  the  lower  Court,  and  then  sent  down  to 
be  investigated  and  executed  as  one  of  its  own  judgments. 

To  annul  a  judgment  of  this  Court,  a  suit  carnibt  be  on- 
ginated  here,  yet  it  is  believed  that  one  may  be  instituted  in 
that  Court,  whose  judgment  this  tribunal  is  required  to  pro- 
nounce. Let  it  be  observed  that  the  Code  of  Practice  in 
giving  a  right  to  maintain  such  an  action,  states  affirmati- 
vely and  in  general  terms  where  it  may  be  brou^t  The 
Code  imposes  no  limitation  upon  the  exercice  of  the  right 
itself.  .On  the  contrary,  it  says  generally  that  such  an 
action  may  be  numUained  not  to  avoid  or  annul  judgments 
of  the  District  Court  only,  but  all  judgments  frauduknily 
obtained. 
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In  saying  that  the  action  of  nullity  may  be  demanded  Wvtwn  District, 
from  the  same  court,  which  rendered  the  original  judgmenty  *^^|*«^8W- 
it  does  not  say  that  it  may  no^  be  demanded  in  any  case  fj» 
sewhere.    There  is  no  very  obvious  reason  for  applying 
here  the  maxim  tndusio  unius  exchms  akerius^ 

To  attack  a  judgment  pafocuredby  the  fraudulent  conduct 
of  the  party,  tho'  formally  pronounced  by  this  Coofti  imr 
plies  no  disrespect  of  its  opinions.  No  good  reason  of  jutf^ 
tice  or  policy  occurs  to  us  for  making  this  honorable  tribunal 
the  &Tored  instrument  to  peipetuate  fraud. 

Under  the  Spanish  law,  ihd  reason  for  commencipg  siich 
suits  in  the  Court  whose  judgment  was  attacked  applied 
as  well  to  Courts  of  Appellate^  as  to  those  ^  (original  jasAh 
diction.  The  trial  in  the  Appellate  Court  was  had  denaoo* 
Feb.  Ad  Part  2.  I^.  3.  Cap.  1.  sec  13.  Na  468.  The 
right  to  institute  such  an  action,  was  weU  understood  in 
Spain.    Ibid.  No.  401. 

The  three  following  cases  are  specified: 

^  1^.  Qjuando  61  que  fii6  condenado  en  eUa  haSo  /N>rt» 
riormente  nuevos  instrumentos ;  pues  aunque  tea  micttfor  de 
fi5  anaSf  puede  pr^ender  se  resdndapor  wa  de  rettitucknif 
la  cualleoompeie  para  la  clausula  general^  si  qua  mihi  alia 
causa  justaissevideUtury  dehe  diferirsea  diapor  la  igsuh 
rimciaylegiiinoimpedimentoquetttwparano  haierkspnh 
ducido/* 

''  109.  Qmndo  d  que  cbtuvo  la  seateocia  ocmfiesa  que  ts 
if^ustOt  pues  laprescenskmde  derecho  que  iada.  a  su  faoor 
usapar  su  confesion/* 

11^.  Quandosediopruebasfabas  detestigosoiastrumes^ 
taSf  ynosealegofdcanacio  de  su  falsedadf  en  cuyo  com,  d 
agraviado  ha  depedir  d  mismo  juez  per  via  de  restitudonf 
que  resdnda  su  senteneiOy  diando  a  la  parte  cantnariop  lo 
cual  dde  bacerBe prudM  lafalsedadenloquefmTmt  y  paxa 
alegar  y  prdbarlOi  le  concede  la  ley  veinte  anas  ynomas!*^^ 
Videalso  Our.PkU.  8enL  No.  12. 
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Westmi  Dkirict      When  it  uproper  to  bring  the  action  in  the  superior  and 
Sq^i^i^ar^jm.  ^jj^^  j^  ^  inferior  Court,  will  be  ieen  on  reference  to  the 

Mklajt^h's    game  title.  No.  15. 

*  In  the  case  now  befiwe  the  Courts  the  party  c^itaining 

the  first  judgment,  has  renounced  all  the  advantages  result- 
ing firom  it  and  specially  consented  in  writing  that  it  may  be 
annulled. 

Hie  mottre  for  this  roiunciation  and  agreementt  is  in 
substance  that  the  judgment  was  unjusdy  obtained  We 
have  seen  that  by  thespamsh  law  such  a  confession  without 
any  express  agreement  or  renunciation,  would  be  sufficient 
to  authorise  a  claim  of  nullity.  That  law  can  be  cited  to 
shew  that  a  party  may  not  renounce  a  mere  private  ad- 
vantage. 

Has  the  District  Court  erred  in  carrying  into  effect  the 
express  agreement  of  the  parties  7 

Simon  and  Mazureau  for  defendant 

Tlus  suit  is  brought  to  annul  a  judgment  rendered  by  the 
Suiweme  Court,  which  judgment  is  reported  iii  3  Mar. 
N.  8.  11. 

1.  The  grounds  of  nullity  are  firaud  and  collusion  between 
the  plaintiff  and  Duhamel  in  the  original  suit^  and  the  dis- 
covery of  a  document  alledged  to  have  been  concealed  by 
the  parties.  It  was  a  principle  of  the  spanidi  law  thai  sen- 
tentia  tenet  nee  rescindkur  pretender  instrumentarumposteor 
figwiofwu.-— Greg.  Lopez. 

3.  The  judgment  of  this  Court,  which  is  sought  to  be 
annulled,  had  reversed  the  judgment  of  the  lower  tribunal ; 
so  that  the  judgment  attacked  is  not  the  judgment  of  the 
District  Court,  but  thd  judgment  of  a  Court  of  appellate 
jurisdiction. 

3.  The  actiMi  <^  nullity  cannot  be  maintained,  as  it  ought 
to  be  brought  before  the  same  tribunal — the  same  Court 
wluch  had  rendered  it  And  as  the  Supreme  Court  has  no 
original  jurisdiction,  there  is  absoliite  impossibility  of  attack- 
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ing  ita  jodgmenCs  by  way  of  an  action  of  nullity.  The  law 
was  so  under  the  Spanish  codes, — it  is  so  under  our  Code. 
The  present  suit  must  be  dismissed,  and  the  judgment  at- 
tacked allowed  to  have  its  fiill  force  and  effect — ^Partida  3. 
Lib.  22.  Law  19.— Ley  6  and  8— tit.  17.  Lib.  4.  Recopi- 
lacion.— And  Ley  4  Tit  21.  Lib.  4— ibid.  Ley  19  and 
24.  Tit  9.  Lib.  3.  Recop.  Code  of  Practice,  Art  608, 
610  and  611. 

4.  There  are  only  two  ways  of  annulling  a  judgment 

I.  By  taking  an  appeal.  2.  When  no  appeal  has  been 
taken,  by  bringing  an  action  of  nullity  before  the  same  tri- 
bunal which  has  rendered  the  judgment  sou^t  to  be 
annulled. 

5.  If  judgments  couU  be  otherwise  annulled,  there  would 
be  no  certainty  in  judgments  rendered  by  this  Court  Actions 
of  nullity  would  be  often  brought  against  them,  if  not  with 
the  hope  of  annulling  them,  they  would  be  resorted  to  for 
the  purpose  of  suspending  execution  and  causing  delay, 

Martin  J.  delivered  the  opinion  of  the  Court 

The  defendants  and  appellants  complain  of  the  judgment 
of  the  District  Court,  which  sustained  an  action  of  nullity 
against  and  actually  set  aside  a  judgment  of  this  Court  They 
rely  on  the  Code  of  Practice,  Art.  606 — ^which  requires  the 
action  of  nullity  to  be  brou^t  in  the  Court  which  rendered 
it,  or  the  Court  of  Appeal  before  which  the  appeal  from 
such  a  judgment  was  taken. 

Hence  it  is  urged  that  whenever  a  judgment  has  been 
appealed  from,  the  Court  which  rendered  it,  is  no  longer 
competent  to  give  a  remedy  on  an  action  of  nullity. — Code 
of  Practice.  Art.  611. 

But  the  Appellee's  Counsel  urges  that  as  this  Court  posses- 
ses no  original  jurisdiction,  and  is  incapable  of  receiving  any 
from  the  Legblature — its  judgments  may  be  attacked  on  the 
score  of  nullity,  in  the  Court  which  rendered  the  judgment 
appealed  from,  whether  affirmed  or  reversed  by  this  Court. 
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An  action  of  nulli- 
ty cannot  be  insti- 
tuted in  the  Dis- 
trict Court,  to  let 
aside  and  annul  a 
Judgment  of  tlie 
Supreme  Court. 

The  District  Court 
cannot  take  juris- 
diction and  sustain 
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Westerii  DiMrici  This  Appears  to  ui  a  nm  joficJttf r.    The  Legislolure  has  not 
^'^^J^^^'  P^»  jurisdiction  to  the   District  Court,  and  it  cannot 
^^_       McLAif^oN^ft    assume  it. 

50^  3^  ^Vs^^  It  is  therefore  ordered,  adjoined  and  decreed  that  the 

^*Sr!ft  ***     juc^gmeht  of  the  District  Court  be  annulled,  avoided  and  re- 

tersed  :  and  the  plaintiff's  action  dismissed— they  paying 


to  ::f2dI°cS2!S  oorts  in  both  courts. 

it!  own  JodgmentB, 
liter  it  hii  been 

"^T^^u  ^^  TAYLOR  »  JiL,  99.  KATOX  ff  AL. 

whether  it  be  af- 

6niied  orreyeifed.  APPSAL  FROM  THE   COURT  OF  THE  FIFTH  JUDICIAL  DI8- 

TRICT,   THE   JUDGE   OF   THE  SIXTH    PRESIDING. 

A  sale  of  property  by  a  debtor  who  has  not  sufficient  means  to  pay  all 
his  debts,  made  to  one  set  of  creditors,  will  be  considered  in  fiaud  of  the 
rights  of  the  remaining  creditors,  and  will  be  annulled  and  set  aside, 
fliough  made  in  ignoranc^on  the  part  of  die  yendees,  as  to  approaching  in- 
solvency, and  in  all  ottier  respects  executed  with  the  utmost  good  faith. 

I%je  j[>la]ntiffB  Ryan;  Taylor  and  Evans  were  judgment 
creditors  of  one  Thomas  S.  Saul,  then  cashier  of  the  Branch 
Bank  of  Louisiana  at  Opelousas,  to  the  amount  of  $761  64. 
for  amount  of  judgments  obtained  at  the  November  term 
1828,  of  the  District  Court  of  the  Parish  of  St.  Landry. 

Onthe^lst.  of  October  1828,  Saul  being  much  indebted 
C(Xiveyed  to  the  defendants  W.  G.  Knox,  Robert  Rogers, 
Joseph  Andrew,  Robert  Taylor,  Geo.  King,  and  William 
Simons,  who  were  his  securities  as  cashier  of  the  bank,  and 
which  claimed  a  large  sum  from  Saul  and  his  securities,  on 
account  of  an  alledged  deficit  of  said  cashier,  by  authentic  act, 
eleven  slaves  to  indemnify  his  securities  against  any  defalcation 
that  mi^t  be  recovered  against  them.  The  plaintiffs  alledge 
that  as  they  were  creditors  of  Saul  at  the  time  this  convey- 
ance was  made,  it  is  fraudulent  and  void  as  to  them,  being 
made  on  the  eve  of  bankruptcy,  to  secure  one  set  of  credit- 
ors to  the  prejudices  of  others.  They  pray  that  the  sale  may 
be  declared  fraudulent  as  to  them,  annuUed  and  set  aside, 
and  the  property  seized  and  sold  to  satisfy  their  daims :  or 
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that  the  defendaats  be  coodenmed  jdntly  and  t^^ndly  to  w^hm 
pay  the  amount  of  tbeir  juogmeDts  against  SaiiL  s^%^-^^ 

The  defendants  plead  a  general  denial ;  and  fiirther,  that  Tavtmwl  &  At. 
they  became  the  securities  of  8ai]l»  qa  cashier  <^  the  bank    kjiox  if  ax.. 
at  OpQlousftflt  and  as  suct^  ktad  ho^  sued  by  the  bank  for 
an  alleged  defkst  of  said .  cashi^  to  the  amount  of915»000 
and  that  to  seeuie  them  agsdnst  loss  as  fares  possible^  in  the 
event  of  a  racoveiry  against  them  by  the  bank»  they  bad  re- 
ceived tfae  slaves  in  eontesti  and  defivesed  over  the  pro* 
coods  to  thu  hwk  on  behalf  of  said  sale.    They  denied  thai 
he  VVB3  insolveiil  at  the  tiine  of  the  sale  to  them*  or  sineoi         < 
and  that  they  had  no  kiiowl^dga  pf  any  bankruptcy  on 
his  part 

There  was  judgment  for  ihe  plaintiSs-*-given  m  the  altera 
native^-to  deliver  up  sufficient  of  the  conveyed  property, 
within  €0  days,  to  satisfy  the  two  jadgments  of  the  plain- 
tiffs, mnountilig  to  $fiaS.5&-*-and  all  interest  and  costs 
which  had  acciued :  or  that  in  default,  they  should  jointly 
Qfiid  severtilly  be  ^nd^nned  to  pay  the  same  out  of  their 
own.  property. 

It  was  dearly  proved  diat  Said  owed  more  debts  than 
his  property  waa  sufficient  to  pay,  on  die  IsL  of  October 
1828,  when  the  sale  and  conveyance  of  the  slaves  in  cpiest* 
ion  was  made  to  the  defendants.  He  had  never  made  a 
sursender  of  his  pn^)erty  lor  the  benefit  of  his  oreditors,  but 
soon  after  the  conveyance  and  sale  aforesaid,  absconded  to 
avoid  a  criminal  pioseoiition  for  embezalemeot  of  the  funds 
of  the  Ba^.    On  tfak  state  oC&ct^  the  cause  proceeded. 

Leuns  end  Brownmm  for  plaintiffs,  made  the  following 
points  to  tb^  Court — vis : 

1  That  a  contmct  mad^  by  one  creditor  of  a  person  in  in- 
solvent drcumstances,  which  gives  him  a  preference  over 
the  other  creditors,  is  in  lecw  fraudulent  and  wnd.-^h.  Code 
1965.  1981—83. 

2.  The  property  of  .the  debtor  is  the  c<Mnmon  pledge  sA  . 

C 
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WMtom  DiMifet  hk  oredilon.    Tlie  phindA  Aew  the  amount  oX  debts — ' 
,.,^,,^     '  the  defendants  DHut  diew  soffident  property  to  meet  them 
Tatmm  *  Ai»  __La.  Code.  1965.  1960  1961  1963.  4  Mar.  N.  S.  649. 
Knox  ii  AL'     3  lb.  61.  semon  acts  of  1817  p.  196  and  24. 

3.  The  venlict  of  the  jury  being  for  the  plaintiffs,  the 
judgment  must  be  thai  tb^  recover  of  the  defendants  the 
loAofe  omoiml  of  their  debts,  to  be  made  out  erf"  the  prc^rty 
fraudttiently  acquired  from  the  debtor^— La.  Code  1973. 

4  That  this  Court  w31  not  set  aside  a  vetdict  where  the 
question  is/roicd,  unless  it  be  clearly  contrary  to  Imo  and 
evidence^  which  is  not  the  case  here. — 5  Mar.  N.  S.  73 — 
6ibid«  337.  3  ibid.  155.  1.  ibid.  177. 

Bowen  and  Simon  for  the  defendants. 

1.  Saul  had  property  enouj^  to  pay  all  the  debts  he  owed 
at  the  period  (^  this  sale  to  the  defendants,  except  the  al- 
leged de&lcataon  to  the  Bank ;  and  suffident  without  the  ne- 
groes, the  sale  of  wluch  was  intended  to  make  good  the 
Bank  deficit  whenever  it  shall  be  ascertained.  In  this  case 
Saul  had  a  right  to  dispose  of  his  property.  La.  Code, 
1973— 1979L-1963.    See  also  West's  case,  Blar.  N.  8. 

3.  The  Bank  being  the  one  about  to  be  benefitted  by 
the  sale  of  the  negroes,  should  have  been  made  a  party  to 
this  suit. 

Maihewi  /.  delivered  the  opinion  of  the  Court. 

This  is  a  suit  instituted  by  some  of  the  creditors  of 
Thomas  S.  Saul,  (whom  they  allege  to  be  in  insolvent 
circumstances)  against  the  defendants  for  the  purpose  of 
causing  to  be  set  aside  and  annulled,  a  sale  and  transfer  of 
certain  property  to  them,  as  described  in  the  act,  on  the 
ground  of  being  in  fi^ud  of  the  rights  of  the  plaintiffs. 

The  cause  was  submitted  to  a  jury  in  the  court  below, 
who  found  a  verdict  for  the  plaintiffs,  and  judgment  being 
therein  rendered,  the  defendant  appealed. 
A  rale  of  pro|>erty      The  action  is  founded  on  the  article  1965  of  the  Louisi- 

by  a  debtor  wlio  r^    i  i  • 

ba0  not  fluiicieiit  ana  Code  and  some  subsequent  articles.     The  judgment 
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of  the  District  Court  appears  to  us  to  be  in  pursuance  of  ^iju»jl)i^. 
these  laws;  and  the  verdict  of  the  jury  not  to  contravene       v^pv^ 
the  testimony  <mi  which  it  is  passed.  ^^^'' w.*^  ^^ 

It  is  therefore  ordered,  adjudged  and  decreed  that  the    Knox  h  al. 
judgment  of  the  District  Court  be  affirmed  with  costs,  &c.  ^^^  ^  p«y"^ 

^PMMVMi  *"■  debts,  Bu4e  to 

^^^^***  one  set  of  ciedit- 

EDGAR  w.   SIMOJV^  if  AL.  S  JiJ*/W 

of  the  riihteof  die 
APPEAL    PEOM   MHB     COURT     OP     THE     PIPTH     JUDICIAL  .^^^^g    cIedi^ 

DISTRICT,  THE  JUDGE   OP  THE    SIXTH    PRESIDING.  ^'«£j  ^  JjJ 

When  a  finn  contracti  with  certain  individuals  for  a  letter  of  credit,  iqmd  aride,  Uio'  made 
which  it  reeeivea  advances  of  4200  doUara,  and  agreee  at  the  iame  time  to  ^I^^^m^m! 
put  notes  and  ac^Hyunts  into  tiie  hands  of  tiiese  indiTidnals  to  indemnify  as  to  approaching 
them  against  loes—they  wiU  hold  die  notes  lie.  thus  pledged,  against  other  |||^^^£^;J^^ 
creditors,  althou^  die^Srm  is  in  failing  .ciicumstances,  and  the  notes,  fcc.  executed  withdie 
are  not  conveyed  to  the  pledgees  hy  authentic  act,  fcc.  utmost  good  faith* 

The  plaiatiffy  William  Edgar,  instituted  suit  against 
William  and  John  Simons  on  a  bill  of  exchange  for  $922, 
dated,  Opelousas,  January  11th.,  1827 — drawn  by  William 
Simons  &  Co.  (the  style  of  the  firm  at  Opelousas)  on  John 
Simons  &  Co.  in  New-Orleans. — ^Both  firms  embracing  the 
same  persons,  viz:  Wm.  &  John  Simons.  The  bill  was 
payable  in  November,  1827,  and  February  1828. 

On  the  15th.  of  April,  1828,  Wm.  &  John  Simons  being 
desirous  of  extending  their  business,  applied  to  Geo.  King, 
Wm.  G.  Knox,  R.  Rogers,  and  Joseph  Andrews,  and  ob- 
tained a  letter  of  credit  fix>m  them  to  a  mercantile  house  i^ 
New-Orleans,  for  $5000. 

The  same  dayWm.  Simons  executed  the  following  ob- 
ligation in  consideration  of  the  letter  of  credit : — 

^  Whereas  Messrs.  Joseph  Andrew,  William  G.  Knox, 
Robert  Rogers  and  Geo.  King  have  this  day  given  me  a 
letter  of  credit  on  New-Orleans  for  the  sum  of /Et«  thmuand 
dollars:  now  to  secure  the  pajrment  of  the  same  to  the 
above  named  persons,  in  case  of  their  being  obliged  to 
make  any  advance  in  consequence  of  said  letter  of  credit, 
I  do  hereby  engage  aud  bind  myself  to  deposit  in  their 
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w««tiini  DMrfct.  Mods,  or  in  the  hands  of  such  pereon  as  may  be  named 
.^^.^^^i^^      by  them,  good  notes  and  accounts  assigned  to  them  as  a 
Edgar        pledge  for  the  above  araoant  of  fbe  thousand  doHars." 
SiUoni\  Ai.  (Signed)  •WILLIAM  SIMONS." 

The  Messrs.  fifimons  took  up  goods  and  merchandise  to 
the  amoont  of  about  $4900  on  the  foregoing  letter.  And 
in  pursuance  of  the  above  stipulation,  notes  and  accounts  to 
the  amount  of  three  or  four  thousand  dollars  were  depos- 
itedf  first  in  the  hands  of  James  Say,  about  the  month  of 
September  and  December,  1828,  allowing  to  the  Simons' 
/  the  privilege  of  takii^  out  particular  notes  and  replacing 

tfiem  with  olhen. 

About  this  time,  the  Simons  sold  to  John  Rutherford  all 
their  stock  of  cattle  and  caused  the  said  Rutherford  to 
transfer  to  Joseph  Andrews  who  was  a  credUort  a  note  of  S. 
W.  Wikoff  for  $1287,  and  one  on  Wnu  Wikoff  for  $730 
which  notes  were  paid  to  the  holder,  Joseph  Andnis,  in 
May,  1829. 

King,  Andrews,  Rogers  and  Knox  were  all  made  defen* 
dants  to  this  suit  with  the  Simons,  and  judgment  prayed 
in  solido  against  the  Simons  as  the  drawers  of  the  bill  of  ex- 
change  sued  on :  and  the  transfer  of  the  notes  to  the  defend* 
ants,  King,  Andrews,  Rogers  &  Knox,  requir^  to  be  decla* 
red  nuU  and  void  on  account  o{ frauds  and  the  proceeds  ap* 
pUed  to  the  pajrment  of  the  plaintifi^s  demand — the  Simomf 
being  now  insolvent. 

King  and  his  co-defendants  denied  ott /ravd— declared 
that  they  knew  nothing  of  the  awticipatedor  real  imoloenq 
of  W.  and  J.  Simons  admitted  the  deposit  of  the  notes  and 
accounts  in  the  hands  of  James  Ray  for  their  benefit,  and 
that  they  were  deposited  in  pursuance  of  the  written  obliga- 
tionofWm.  Simons  to  indemnify  them  against  any  advan* 
oesth^  might  have  to  make  on  account  of  the  letter  of 
credit  they  gave  to  Sim^ms.  They  state  "  this  letter  of  cre< 
dit  had  been  delivered  to  Thomson  &  Grant  of  New-Or- 


OF  TRe  fiTATK  OF  LDtJISiANA.  31 

leans,  who  on  its/nceA  eniered  itOo  0ncqfiant^fMr  $4IOf^     WeMm  DMriet. 
They  admitted  that  Simon  had  occaoonaily  taken  out  qome      s^-v-^ 
of  the  notes  and  accounts,  deposited  in  the  hands  of  Ray,        Epoak 
but  had  put  in  others  of  equal  Talue.    That  about  the  last   smeirt  #  A^. 
of  April  1829  they  had  a  final  settlement  vrith  Thomsoii  A 
Grant  gave  their  own  notes  in  payment  of  Bimona*  debt. 

The  notes  and  accounts  were  then  taken  fiom  Ray  and 
put  into  other  bends  br  coUection,  to  meet  the  notes  ofthese 
defendants  giv^i  in  payment. to  Thomson  and  Grant 

It  was  in  proof  that  in  the  Sprii^  of  1829,  Wm«  Simons 
ceased  to  do  business  and  spcdce  of  going  to  New-Orieans 
to  effect  a  compromise  with  his  creditoiv :  and  at  the  May 
term  lft29^4ieveral  jud^moits  were  obtained  against  him  in 
the  DistrictxCourt  fer  tba  Paiiah  of  Su  Landry,  whidi  re* 
main  unpaid ;  th^t  they  were  unable  to  meet  their  engage* 
ments  fdfter  the  beginning  of  the  year  1829. 


In  November  1829  they  made  a  surrender  of  their  pro* 
perty  and  r^j>plied  for  the  benefit  of  the  ipsolvent  iaw. 


On  tbif.  state  of  f^cts  generally  the  parties  went  to 
There  r^as  ju4giDent  in  favor  of  the  defendants  Ki^g,  An* 
dre wsf '  RogiBrs  and  Knox — the  Court  being  of  opinion  the 
plaintjff/aiZsd  to  establish  the  alkgsakms{o{&vad)  in  the 
petifion. 

Sojfoso  and  Thong^son  for  plaintiff-— ai^gued : 
1  That  the  property  of  the  debtor  ii  the  common  pledge 
of  his  creditors. — ^La.  Code.  Art  3150. 

2.  The  law  ^ves  to  every  creditor  k  right  of  action  to 
annul  all  contracts  made  to  his  prejudice. — La.  Code, 
Art  1965. 

3.  The  act  in  virtue  of  which  the  defendants  pretend  to 
hold  the  notes  and  accounts  transfered  to  them  by  Simcms, 
can  give  them  no  privilege  against  those  persons,  frst^  be* 
cause  it  is  neither  an  authentic  act,  or  set  under  private  sig- 
nature reo(frded  in  a  notary's  ofiice  at  a  time  not  su^cious. 
—La.  Code.  Art.  3126.  3  Mar.  5T2  5  Mar.  N.S.  613  618. 
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Weitira  DiMct      4.  BecaiiM  it  contftiiw  no  flpeciiic  desci^slkm  of 

'  intended  lo  be  pledged  ib. 

3.  Akho'  it  poiports  to  be  a  pledge  of  notes,  they  were 
not  endorsed  or  anigned  over  as  required  by  law. — ^La. 
Code,  Art.  3138. 

6  Because  they  did  not  remain  in  the  possession  of  the 
idedgee,  or  of  a  person  agreed  <m  1^  the  parties  as  required 
by  law  to  confer  a  (mvilege.    La.  Code.  Ait3139. 

If  it  was  intended  as  a  pledge  of  notes  or  accounts,  the 
notes  and  accounts  still  bekmg  to  the  pledger,  and  should  be 
returned  to  the  mass,  for  pledge  does  not  amount  to  alie- 
nation.—Art  3133.  9  Mar.  534 

Leioifand  Bowen  for  defendants.  In  aiguing  on  the  facts 
of  this  case  made  the  following  points— yiz. 

1.  The  contract  between  the  two  Simons  and  the  defend- 
ants. King  and  others,  was  afair  and  valid  transaction,  made 
at  a  time  not  suspicious. 

2.  That  the  parties  to  this  contract  or  transaction  were 
able  and  capable  of  contracting,  and  did  ccmtract 

3.  There  is  no  fraud  in  the  contract  between  the  parties, 
and  OMisequently  the  Court  cannot  interfere  with  the  just 
rights  acquired  by  such  a  contract 

Martin  J.  deHvered  the  (pinion  of  the  Court. 

This  is  an  action  on  abill  of  exchange,  in  which  King  and 
others  are  made  parties,  as  holders  of  certain  notes  and  ac- 
counts alleged  to  have  been  fraudulently  transferred  to  them 
by  the  original  defendants  since  their  insolvency. 

King  and  lus  co-defendants  admitted  the  notes  and  ac- 
counts had  been  transferred  to  them,  but  averred  the  transfer 
was  a  feir  and  legal  one,  in  consequence  of  their  having 
given  the  original  defendants  a  letter  of  credit  on  which  they 
became  liable  to  pay  and  accordingly  paid  a  laige  sum  of 
money. 

There  was  judgment  againk  the  fdaintiff,  and  he  ap- 
pealed. 
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Ttufl  actKHi  18  bfoofiht  afainst  the  orisinal  defalM*  and  the  Weatem  Diitrkt 

^      ^  ^  Shpiember^  1880. 

individiials  with  whom  he  contracted,  to  setaaide  a  contract       >..^r^.^^ 
of  pledge  on  the  scoie  of  fraud*— La.  Code  1965.  ^^^^^ 

The  original  debtor  hasy  since  the  inception«  made  a  oea*  Simons  ^  al. 
aion  of  his  goods,  and  the  suit  as  to  Urn  has  been  camnkted 
with  the  proceedings  in  the  Cancurso. 

The  District  judge  has  been  of  opinion  the  plaintifFhas  Where  j^rmcon- 
failed  to  establish  the  fraud ;  .and  we  do  not  see  a  sdnUUa  individuals  for  a 

c'.'     .1  .1  letter  of  credit,  up- 

ofitm  the  evidence.  on  which  it  «- 

It  is  therefore  oitlered,  adjudged  and  decreed  that  the  ^^^dJ^STiS^ 

judgment  of  the  District  Court  be  affirmed  with  costs  b  •p^^  •^  ^  **m.^ 

,      t   /-<  tame    to    deposit 

both  Courts.  notes  end  accounts 

into  the  hands  fof 

^seaeam  these    individuab 

to  indemnify  fliem 
8BARP  ««.  £YOX  against  loss— tiiey 

APPEAL  PBOM  THB   COURT   OP   PROBATBS   POm  TH«    PAR-  J^  ^  Sedged! 

ISH  OP  ST.  I^NDRT.  against  oflier  cred- 

itois,   alfho*    the 
When  a  plaintiff  brings  suit  in  (he  Court  of  Pidbetes  to  recover  property  fifm  is  in  fa^r 

which  is  claimed  by  die  defendant  under  a  will,  it  will  be  dismissed  for  circumstances,  and 

want  of  jurisdiction,  as  involving  a  question  ct  tittes  to  properfy,  which  the  ^f^u^^JJfe    i^  * 

Probate  Court  cannot  try.  conveyed  to    ttie 

The  Court  of  oidinaryjurisdictioo,t.  «.  (he  District  Coort,  can  ahaie^  SSS^'^"' 

questions  of  title,  and  a  suit  involving  Ae  ri|^t  to  property » chimed  uader  ' 

a  will  and  confirmatory  act,  must  be  brought  in  Ihis  Court 

This  is  a  suit  broug^  by  the  petidoner  in  the  Probate 
Court,  who  alledges  she  is  the  mother  of  Eleonor  (KDono- 
gan  deceased,  late  wife  of  Wm.  G.  Knox,  who  died  on 
the  SIst  day  of  November  1829  leaving  neither  descendants 
nor  ascendants,  and  that  she  is  entitled  to  the  succession 
of  her  deceased  daughter. 

The  petitioner  alledges  her  daughter  died,  leaving  a  laige 
property  in  community  with  her  husband  Wm.  6.  Knox, 
besides  paraphernal  property  to  the  amount  (^9000  dollars. 
She  fiirther  states  that  she  is  entitled  to  the  successions  of 
her  two  deceased  sons,  M  dc  W.  ODcMiogan,  who  left  an 
estate  worth  six  thousand  dollars,  and  that  the  said  Knox 
took  upon  himself  the  administration  of  their  successionsf 
and  has  rendered  no  account. 
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w«item  Miikt     The  puti&m^r  pntys  for  an  inventory  to  be  niBde  of  the 

propeity  in  community  between  berdeceafled  dauf^ter  and 


William  G.  Knox,  and  a  judicial  partition  be  made  of  it; 
and  that  the  said  Knox  be  made  to  acooant  for  the  admin- 
■tntioo  of  tho  sacoemion  of  her  two  daceaaed  aons,  and 
pay  them  over  to  her. 

In  sapplemental  petition,  the  plaintiff  alleges  that  said 
William  G.  Knox  claims  all  the  estate  of  her  deceased 
daughter,  Eleanor  0'Donogan,by  rirtue  of  an  act  purport- 
ing to  be  the  last  vnU  and  testament  of  said  Eleanor,  but 
which  is  alleged  to  be  null  and  void: — 1.  Because  it  is  not 
dated  at  any  place.  3.  That  because  the  Notary  who  pre- 
tends to  havCfdrawn  the  act,  does  not  state  that  he  is  of  any 
particular  Parish,  or  e^nsn  of  the  State  of  Louisiana.  3.  Be- 
cinse  the  witnesses  are  not  stated  to  be  domiciliated  in  any 
particular  P^urish  or  State.  4.  Because  the  Notary  does  not 
sfliy  that  he  wrote  the  will  as  it  was  dictated.  3.  Because  he 
do^s  not  say  that  he  read  the  will  to  the  testatrix  in  pre- 
sence of  the  witnesses.  6.  Because  no  raeBt.ion  is  made  bv 
tba  said  Notary  ofthe  whole  of  the  fimnahties  having  been 
flilfllled  at  one  time,  without  interruption  or  turning  aside 
the  other  acts.  7.  During  the  whole  of  the  day  on  which 
the  said  will  purports  to  have  been  made,  the  said  Eleonor 
was  dyin^  and  consequently  not  in  a  state  of  mind  to  make 
a  valid  disposition  of  her  property  and  will. 

The  petitioner  further  alleclges  she  was  induced  by  frau- 
dulent and  iqielicate  means,  immediately  after  the  death  of 
her  dang^itfir,  when  her  mind  was  in  a  phreneied  state,  to 
sign  a  confirmatory  act,  for  the  purpose  of  curing  the  nulli- 
tiea  in  the  said  will  of  her  (koighter,  and  to  allow  said  Knox 
the  whole  of  her  dang|iters*  property.  The  confirmatory 
Mt  she  avers  b  null  and  void,  as  being  obtained  by  fraud 
and  surprise ;  and  beeanse  it  does  not  recite  the  nullities  of 
the  wilK 


I " 


■T » -¥  ■ 
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She  prays  that  bolh.the  wiB  and  confimiatoiy  act  be  ^]^SS*^5i^ 
declared  null  and  void  and  of  no  effect. 


vs. 


The  defendant  Knox  put  in  an  exception  to  the  juriadic-        Sh 
tion  of  the  Probate  Court,  becauaethe  suit  iabfeought  to  try         Knoz. 
title  to  real  property  and  reeeir^e  the  same  fiomthedefead* 
ant:  that  the  District  Coiurt  aibne  can  take  juriadiction  of 
'  such  a  case. 

In  answer  to  the  merits,  the  defendant  claimed  thenght 
to  the  wh<^  of  the  succession  of  his  deceased  wife,  invhrtue 
of  the  aforesaid  will,  as  ratified  and  confirmed  by  the 
plaintiff  in  two  aubsequent  confirmatory  acts.    * 

The  Court  of  Probates  decided  it  had  no  jurisdictioo  of 
the  cause,  and  dismisaed  the  wiU 

Cka^o^  for  plaintiff;  in  support  of  the  jurisdiction  of  the 
Probate  Court — argued  Iv.  That  it  had  jurisdiction  of  this 
cause,  because  the  suit  being  instituted  to  obtain  a  judicial 
partition  of  the  property  of  a.  succesaicni,  in  which  case  this 
Court  has  exclusive  jurisdiction. '  Because  the  validity  of 
the  de£Ni4anfs  title  to  be  enquired  into,  is  foimded  on  the 
Talicfity  of  a  will  wUdi  has  never  heea'tsdmrXted  to  Probate, 
and  consequently  IS  a  question  most  properly  within  the 
jurisdiction  of  the  Probate  Court, — See  Code  of  Practice — 
Art  922.  924  and  130.  La.  Code  Art.  1637.  12  Mar,— 
234  5  Mar.  N.  S.  50-817. 3  Mar.  N.  S.  473. 

« 

Lewis  9nd  Barry  iar  defendant  By  the  plaantifi's  own 
shewing,  thcjdefendant  has  title  to  the  property  of  his  de- 
ceased wifej  and  questions  of  title  the  Probate  Court  can- 
not try.  4  Mar.  N.  8, 77— 485  509»  5  Mar.  N.  S.  9.--jCode 
of  Practice— Art.  924— N.  9.  Art.  983. 

The  want  of  Prpbate  of  the  will  does  not  appear  in  the 
record.  It  is  not  to  be  seen  in  ai^  part  of  the  case.  3  Mar. 
N.  S.  473. 

Martin  J.  delivered' the  opinioa of ihe. Court. 

The  plaintiff,  the  mother  of  the  defendant's  deceased 

wife,  who  died  vrithoiA  issae,  ctaims  a  settl^nentof  the 

D  . 
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W«MM  DMrict  ««MBinQo«unnityb«t«raeD  her  duiJUiat  aad  thedeCend- 
^!jjj;;;^f^  ant-,  aiidthepMtitk»oftlieiiett«tole--aiidtli«ttliep«a»- 
Shaw       plmmieattteafthadeoeiaMlnAy  bewotmniedfor. 
j^  By  a  Mppleiinntsl  petition^  the  ptaiotiffpMf^ 

ad  died  of  oonfimwikm  of  her  deoeuml  danghter,  under 
iriuoli  the  defendHt  elaioM  ber  Mtale  may  be  setaaide  as 

I 

inqitoperly  obtained* 

Tbe  defendant  pleaded  to  the  juriacKctioii  of  the  Court, 
desying  itf  authority  to  inquire  into  the  validity  of  the  title 
older  which  the  defandaiit  holds  real  property. 

The  plea  to  die  jurisdiction  was  austakied,  the  suit  dis- 

missed,  and  the  plaintiff  appealed. 

When  apiimtur     The  petitioner  herself  shews  that  the  defiindant  holds  the 

Cm^of^PTobatM  property  claimed  fix>m  him  under  a  wiU  and  con&inat^Hy 

iJi^Tir^^  ««^  ^l"ch  she  seeks  to  set  aaidQ^    This  she  cannot  effect, 

by  the  defendant  except  in  a  Court  of  Ordinary  jurisdiction,  i.  e.  in  the  District 

under  a  Willy  it  will  '^  "  * 

be   ditmiflMd    for  Court. 

^\m-^!^     The  judge  of  the  Court  of  Probatea  acted  oonecOy  in  aua- 
>qiiMtianof  tiOei  tainina  the  plea  to  the  jurisdiction : 

to  property,  which  ""'  "  * 

Oe^r^teCourt     y^  ig thei^fore  Oldeied,  ai^udged  and  decreed  thalthe 
the  Court  of  or-  mdgment  be  affirmed  with  costs. 

diaaiyjunedictiony  * 

i,  e.  the  Diatrict 

Court,  can  alone  aBBBSKS 

tiy  quettiona  of  ti- 

^tt.T'ri^t  BSOAJr  U  JL.  ^  MUBMT. 

to  property,  olaim- 

eduuferawmand  AVPXAir    nOH    TtLM    COmtT    OV    TBS    ftmi    JVmClKL 

■iwt  be  teowi^Un      ttSTMtT/THB  JtinOfe  OV  TBS   DISTRICT  FIIBSIDING. 

Where  It  it  shown  fliat  tbe  Attorney  scknowledged  the  receipt  of  half  the 
aoioant  of  a  drfm,  hy  teoehrinf  a  note  from  lhe|)ttty,  payable  in  bank,  and 
dtemines  fhe  auit  inatitttted  by  him  againat  snotber  of  the  deblen  under 
dila  claim  for  thebalance,  on  llie  aoggeation  that  the  daim  i«  settled,  if 
the  pruumpHoH  ia,  that  he  haa  collected  tiie  whole  debtnnd  la  account- 
able to  the  plaintiff  for  it,  onleai  dda  presumption  is  destroyed  by  contraiy 
proof. 

The  peliUonan  John  Hagan  and  Thomas  Mellon,  mer- 
chants of  New-Orleans,  tradhig  under  the  fimrt^  Hagan  and 
Melkxii  chum  in  their  petilion  cf  the  defendant  W.  L.  Brent, 


thia  Court 
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fl34B.M  wkk  10  per  cent  mmti  bom  J«^  1.  IMS,  ^tS^J^^^ 
until  paid.  ^^-v^w 

They  alMgB  Uwl  tiiey  (brwaided  to  Wa^ 
Opeiai)Mfl»  adaim^gauiitMilesdpTwig^  9»wv. 

The  Moores  handed  the  claim  ofer  to  W.  L.  Bvent  Eaqr. 
for  coUeolioii,  m  an  attomejr  al  hm  who  aettled  it,  by 
taking  two  nelee  for  idBi.aaoacb;a9iedby  8.  Vanghvi, 
R.  Cmw  and  J.  Martin,  payable  the  90lli  oTHarth  and 
SN)of  8eplMiber  1819«  with  iolaieit  en  eaob  al  the  laia  of 
10  per  eem  fiwa  their  datet  until  paid.  The  petitiena>» 
ehaige  the  defcndwil  with  having  odleetad  the  praoaediof 
theaenotea  andiefiieiqgtopay  o^rer^exoqpttfaaaiBBoC  880^ 

fiaant  hi  hie  anawer  after  a  ganenl  denial*  aqra  -he  paid 
over  tothe  plaintift  all  tba  finKk  be  ever  ooUeeted  on  the 
notes  and  accgonta  toed  oa^  except  hia  fee  rf  8124»  being  v 

10  per  cent  <hi  the  amount  a^ed  by  taking  new  notes. 

The  tefltimony  of  W.  Moore  abewa.that  the  first  note  of 
8624  63;  was  collected  by  the  firm  of  W.  d^  J.  Mopi^ 
and  credited  in  their  books  to  the  plaintifft;  and  that  the  se^ 
cond  note  waaaenl  to  the  plaintifi  in  New-Orleana»  and  by 
them  sent  back  to  Wjau  Ii.  Brent,  Esq.  at  St  Martinsville^ 
forcoQection.  He  instituted  suit  in  1830  againat  J.  Martin* 
one  of  the  joint  obligqn  and  in  hie  petition  a4wt>  ^  pi^y* 
ment  made  on  the  note  of  9352.  62  byR.  Craw«  another  of 
the  joint  obHgors:  there  is  alsoaiece^  for  ^  amount  en-- 
dorsed  on  the  note  and  signed  '' Wm«  JU  Brenti  for  Hagan 
d^Melkm,"  dated,  March  16, 1820.  This  receipt  ip  alledged 
to  have  been  crossed  ovt,  inthe  hand  writiag  of  Mr.  Brent. 
But  the  suit  was  brou^t  by  the  defendant  against  Martia 
for  the  balanoe  only,  after  dedactiiy  the  anKM^it  of  this  re-, 
caipt  the  balance  being  for  his  portion^  Yani^ian  being  in-, 
solvent.  Craw,  it  seems  from  the  evidence,  obtained  his 
credit.for  the  payment  of  the  $352.  62,  by  living  a  note  for' 
it  in  bank.  At  the  Apiil  term,  1822,  the  suit  against  Martin 
was  disniissed  as  havipg  been  aettled. 
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W«tom  IMriet      The  Districl  Coim  chai^  the  defendant  wkh  the  1^ 
*^^^J^*®^'  amount  of  the  note  putinto  his  hands  for  collection,  and  af- 
BUaAH  4r  al.  teraBowing  Itim  some  gma&'ereditB,  gave  judgment  against 
BmxErr.        him  for  fSld  88,  with  hiterest  at  five  per  cent,  firom  the 
96lh  of  April,  1890,  until  peid* 

ikfr.  jBotom/or  thepUbtiff;  aigoed  fix»m  thefiictso^ 
eaae»the  lidbilky^  of  the  defendant  fer  the  note  put  into  his 
hands  for  coQootion. 

JI6*.  BreiU,  by  brief,  inpropria  persona,  and  Mr.  Simon 
contended  that  it  vvasnot  shevm  by  the  evidence  that  the  de- 
fendant had  retained  any  of  the  UKMiey  cotteeted. — That  it 
was  not  shewn  diat  Craw's  note  vras  ever  paid,  and  thedis- 
missal  of  the  suit  against  Bfartin  didnot  prove  the  defeiid. 
ant  recewed  the  amount  (^  the  note  sued  on. 

Mathew  /.  delivered  the  opinion  9f  the  Court. 

This  suit  is  prosecuted  by  the  plaintiffs  to  recover  from 
the  defendants  a  certain  sum  of  money,  as  having  been  col- 
lected for  them  by  the  latter,  in  his  capacity  as  Attorney  at 
Law,  &c. 

The  clum  is  made  for  the  sum  of  $1346.  60— one  half  of 
vrhich  seems  by  the  evidence  to  have  been  paid  over  by  the 
plaii^tiffs,  who  recovered  a  judgment  for  the  balance  in  the 
Court  below,  firom  wfajch  the  defendant  appealed. 

ihown  Uiat  tiie  mt-  It  is  shevi^  by  the  testimony  of  the  case,  that  the  Attor- 
Md  Se  receiptor  ^^7  ^^^  receiving  the  evidences  of  the  plaintifis'  claim  for 
baif  the  unoimt  of  ^^  whole  sum  as  above  stated,  transacted  io  relation  thereto 

a  claim,  by  reeeiv-  ' 

iag  a  note  from  the  SO  as  to  tdte  two  notcs  of  equal  amount  for  the  benefit  of  his 
bulk,  tnddiimiih  cUents,  payable  at  different  times. — ^The  proceeds  of  one  of 
tad  by  him  againrt  ^^  tiOtdB  was  paid  or  accounted  for  to  them.  The  other 
Siif*u^(w*  ^t^  ^'^^  placed  m  the  hands  of  the  Attorney  for  collection,  who 
dahn  tor  the  bar  .acknowledged  the  receipt  of  half  the  amount  endorsed  on 

lance,  oo  Uie  ear-  . 

Mtioa  aiat  tS»  Its  back,  as  being  paid  by  a  note  made  payable  in  the  bank. 
the  prZmiviiSil^^  afterwards  brought  suit  for  the  balance  of  the  original 
coOeetLi^whSe  '^^  ^hidisuit,  on  suggestion  of  settlement  was  dismissed 
debt  and iiaeeowi-  aitfae  costs  of  the  defendant    It  istrae  that  the  record  af- 
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fords  no  perticular  proof  that  the  Attorney  coUectod  either  Western  District. 
of  these  sums.    But  the  facts  dfselosed  by  the  eridenoe,       v^«^^,^ 
raise  a  strong  presumptbn  that  he  did,  which  can  only  be    Hagar  ^al. 
destn^ed  by  contrary  proof.  Btcmrr. 

He  has  not  accounted  (or  the  note  payable  in  baids^  taken 

table  to  the  plain- 
by  him;  nor  is  there  any  account  rendered  of  the  manner  in  tiff  for  it,  unien 

which  the  suit  was  settled,  or  of  the  disposition  of  the  mo-  dee^^^by^^ftSo^ 

ney  which  ought  to  have  been  received  by  the  plaintiff's  *^  P'^*^- 

Attorney  on  said  settlement. 

The  decision  of  the  cause  turns  on  matter  of  fact,  and  we 
are  of  opinion  that  there  is  no  error  in  the  judgment  of  the 
District  Court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
judgment  be  affirmed  with  costs  in  both  Courts^ 

DUGAT  M.  MABKHAM  i^  AU 

atj^ba^Ia    fbom  the   coubt    op    the   fifth  judicial 

■ 

district^   the   JVnOE    OF   THE    SIXTH    PRESIDINO. 

In  all  ewes  wheb  the  husband  and  wife  are  not  separated  from  bed  and 
boards  in  law,  the  donicil  of  the  wife  is  to  be  considered  as  that  of  her 
husband,  and  sendee  of  citation  is  good  as  to  the  wife,  when  left  at  the 
domicil  of  tiie  husband,  although  she  resides  in  a  different  Parish,  when 
they  are  sned  Jointly. 

Where  no  answer  has  been  filed,  a  judgment  by  do&ult  must  be  taken 
before  any  final  judgment  can  be  rendered,  and  if  final  judgment  be  render- 
ed without  this  formality,  it  carries  with  it  a  vice  or  a  defect  for  which  it 
may  be  annulled. 

But  sUlio'  the  hvd}andiaust  in^  all  cases,  unleis  he  refvaea,  and  then  '4« 
Judge,  authorise  the  wife  to  sue  and  be  sued,  yet  the  husband  has  no  ri^t 
to  appear  and  file  an  annoer  for  the  wife  without  her  consent,  where  she 
lives  separately  in  property,  and  is  sued  jointly  with  her  husband. 

This  is  an  action  of  nullity  to  annul  and  set  aside  a  judg- 
ment of  the  District  Court,  rendered  against  the  present 
plaintiff,  for  alled^ed  defects  in  service  of  citation  and  ap- 
pearance by  her  husband,  and  filkig  answer  for  her  without 
her  consent  ot  authority — and  for  various  other  defects  and 
informalities.  It  commences  by  injunction  against  Hathem's 
judgment. 
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w«t«n  DiiiMt.     On  tlie  90  of  Ainat  1M6,  D.  BL  fthtkhain,  attorney  at 

s.^,^^     '  kw*  and  Ame  Duiptp  widow  ofllie  late  Marin  Maitin,  of 

^^^'^       the  Furkh  of  Lafryatte,  ngnedaitiGkaof  marriage  oontract, 

MAftMAN  %  AL  stipolaluig  that  no  community  of  property  riioiild  esiatt  and 

tint  each  one  should  adminifter  their  own  eflbctSy  separately 
ted  independently  of  each  other.  The  second  articie  provided 
asMlows.  viz: 

The  future  wifey  in  consequence  of  her  having  reserved 
to  herself  tiie  sole  admiiustration  of  her  property,  it  to  stqh 
port  the  entire  charges  ofmatrinomf. 

Themarriagel)etweenthe  contracting  spouses  was  con- 
summated  the  same  day,  and  they  both  went  to  rende  on  the 
plantation  of  the  wife  in  the  Parish  of  Lafayette.  In  the 
Summer  of  1838,  while  the  crop  was  in  cultivation  (the 
husband  Matkham  superintending  the  hands  and  working 
with  them)  tbe'negroes  rebelled  against  his  authority,  and 
were  encouraged  and  instigated  todo  so,  by  the  w^'s  child- 
ren, who  had  become  exceedingly  hostile  to  MaiUiam. 
Until  then,  it  jippears  he  had  lived  in  harmony  with  his  wife. 
But  the  disaffection  in  the  family  soon  extended  to  the  wife, 
and  on  the  dOth  <^  August  1828,  Markham  was  compelled  to 
leave  the  plantati<Mi.  He  went  into  the  village,  commenced 
boarding  with  Wm.  Hathem,  who  kept  a  taveni,  and  re- 
sumed his  profession.  The  wife  ever  afterwards  refused  to 
fire  withhim.  On  the  90th  April  1829,  Markham  regularly 
advertiaed  hn  domicil  m  the  Parish  of  8t  Landvy,  and  took 
up  his  residence  in  the  town  ofOpelousas;  boarded  at  a 
public  tavern  and  rented  a  small  house  for  a  lawK>ffice.  He 
made  various  overtures  to  his  wife,  to  bring  about  a  recon- 
ciliation and  invited  her  to  follow  him  and  reside  at  his  new 
domicil.    She  declined  all. 

Wm.  Hathem  instituted  suit  against  Markham  and  lot/e, 
in  the  parish  of  St  Landry,  at  the  M^iy  term  1839  for  the 
amount  of  Markham's  boarding  account  and  tavern  bil]» 
amounting  to  $305.  50,  while  living  vrith  him,  and  obtained 
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StpUmkeTf  1819. 

pelitioD   prayed  Umu  Markham  and  mfe  be  both  dM      >«^vw 

to  appear  and  be  [oondemMd  joinUjf  and    aeireiafy  to        Duoat 

pay  the  amoonc  of  tba  dainL    Citation  were  left  at  Maik«  MABxiiABi^At.. 

hams'  new  domicfl  in  Opebiiiaa  for  Umaelf  and  tP|^«^ 

Marisham  iq>peared  and  anawerad  in  Court  to  the  pelkioQ 

for  faimBdfandtMf^.    Both  were  aaed  aavedUtenU  of  the 

Parish  of  St  Landiy,  whan  in  fact  the  wife  never  left  her 

residenoe  in  the  Paririi  of  Lafi^ratta.    The  wife  waa  made 

Uablefinr  the  debt  ofthehoBband  mder  the  danae  of  die 

marriage  contract,  by  which  she  binda  heneiftoJiyjEtorftto 

eiUirs  Cnatg9i  OI  IMBCtWmmf* 

A/f^iasoedon  this  Judgment  and  waa  levied  on  (he 
property  of  Mrs.  Maiitfaam  (Anne  Dogat)  in  the  Fsaiah  of 
Lafayette,  who  on  the  Sth  of  September  18S0,  presented  her 
petition  and  obtained^  an  ihjimction  against  the  execution 
staying  any  ftother  proceedings  therecM). 

She  alledges  that  she  has  never  been  legally  eked  and 
was  not  bound  to  appear  and  answer  tb  the  judgment  of 
Hathem;  that  altbo'  her  husband  had  removed  to  another 
Parish  she  was  not  bound  to  fofiowlum,  because  he  had  not 
provided  a  suitable  domicil  for  her.  She  denies  that  her 
husband  had  any  authority  to  appear  and  antwet  ibr  her  to 
the  suit  of  Hathem — that  not  being  legally  cUed  she  conse- 
quently  had  no  legal  notice  of  the  suit,  and  judgment  could 
not  be  legally  given  against  her. 

She  finther  alleges,  she  is  not  bound  under  the  f2d  clause 
of  the  maniage  contract^  in  which  she  engages  to  siq)port - 
all  the  charges qf  matrimony^Xo  pay  aJl  such  debts  as  her 
husband  may  contract;  but  only  to  an  amount  not  exceed- 
ing her  amrndi  income  from  her  property;  and  invokes  the 
protection  of  the  laws  against  any  sum  beyond  this.  She 
prays  that  Hathem  and  Markham  be  cited,  and  that  the 
judgment  rendered  against  her  and  her  husband  be  annuUed 
«ful  Jet  onds,  and  the  decree  annulling  the  aame  be  rendered 


33  CASES  IN  THE  SUFBEME  COURT 

WcMam  Diftrict  oontradklorily  with  her  husband,  who  had  no  aulhority  to 
^''^"^'        '  appear  sod  answer  for  her.    She  further  prays  that  the 


amount  die  is  to  pay  for  the  ehai^ges  of  matrimony  be  defini- 
MAmBHAJiitAL.  tively  fixed,  to  serve  as  a  rule  and  guide  to  her  hereafter. 

Markbam  and  Hathem  appeared  and  filed  sqMuraie  ex- 
oeplkiBs  to  the  plaintifi^s  petition. 

D.  K.  Markham  excepts  and  pmya  the  petition  m^  be 
abated*. 

1.  That  there  is  no  law  permitting  a  mamed  woman  to 
bring  such  an  action  as  this,  agunst  her  hnsbaad.    . 

2.  That  Wm.  Hathem  is  illegally  joined  with  him,  which 
.  deprives  him  of  Hathem's  testimony,  whose  inteiest  is 

adverse  to  his. 

3.  The  petition  and  citation  xlo  not  set  forth  the  domicile 
of  this  defendants 

4L  That  plaintiff  has  &bely  set  forth  her  own  place  of 
domidl,  it  being  in  the  Parish  of  St.  Landiy  .and  not 
Lafayette.  < 

5.  That  the  plaintiff  has  not  set  out  a  sufficient  cause  of 
action. 

6.  The  petition  does  not  state  the  plac^  of  residence  or 
where  defendant  liv^. 

7.  The  petition  does  not  contain  a  clear  and  precise  state- 
ment of  the  object  of  demand,  or  such  demand  ias  a  married 
woman  may  make  judicially  upon  her  husband. 

Hatherrij  excepted — 1.  That  his  domicil  is  in  a  different 
parish  fix>m  the  one  in  which  the  suit  is  brought 

2.  That  he  is  a  judgment  creditor  of  plaintiff  and  die  has 
shown  no  legal  cause  to  have  his  judgment  annulled. 

8.  That  the  plaintiff  has  improperly  joined  in  this  suit, 
causes  of  action  which  are  separate  and  distinct,  by  making 
her  husbaiKl  his  co-defendant  in  this  suit,  whose  interest  is 
opposed  to  his. 

4.  That  his  judgment  against  the  present  plaintiff,  re- 
mains unappealed  finom,  unanswered,  and  definitive,  and 
forms  ret  judicata. 
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The  District  Court  by  its  judgment  Bustaiiied  the  forego.  ^^^J^"^*^ 
ing  exceptions — dissolved  the  injunction  and  gave  judgment 
against  the  plaintiff  for  all  the  costs  of  suit. 

Simon  for  plaintiff.  The  judgment  of  Hathem  ought  to 
be  annulled,  and  the  injunction  made  perpetual. 

1.  Because  MaiUmm  hadno  autfaotity  to  appear  and  file 
an  answer  for  his  wife. 

3.  There  is  a  stipulation  in  the  marriage  contract  by  which 
the  spouses  are  to  live  separated  in  property— each  admiius- 
tering  his  own:  but  the  wife  paying  the  charges  of nuxtrima' 
ny :  so  that  Hathem's  daim  arises  out  of  the  wife's  obligar 
tion,  and  relates  to  her  separate  interest  over  which  the  hus- 
band has  no  control ;  it  being  only  necessary  to  sue  him  with 
her  to  enable  her  to  defend.    Code  of  Prac.  Art.  1 18. 

3.  The  right  of  the  husband  to  appear  and  defend  for  the 
wife,  is  only  given  when  her  property  is  tender  his  admxnistrar 
lion.  In  tltts  case  her  interest  is  in  direct  opposition  to  his — 
the  act  of  her  husband  gave  rise  to  the  claim  set  up  against 
her,  in  wluch  she  has  not  only  to  contend  against  the  creditor, 
but  against  her  husband,  and  to  dispute  the  act  of  her  hus- 
band for  which  she  is  sought  to  be  made  liable.  Code  of 
Prac.  Art:  107, 

4.  No  judgment  having  been  taken  by  default,  and  no  le- 
gal appearance  made  by  the  defendant,  she  ou^t  not  to  be 
bound  by  it    It  should  be  annulled. 

Lewis  4*  Brownson  for  Markham.  The  plaintiff's  claim 
for  damages  cannot  be  sustained,  because  in  the  suit  against 
Markham  and  Wife,  the  husband  alone  had  the  right  to  defend. 
Code  of  Prac.  106—7—8.  118.    Louisa.  Code  126. 

2.  If  the  property  of  the  wife  be  dotal  as  set  forth  by  her, 
in  that  case,  her  husband  alone  had  the  right  to  appear  for  her 
in  the  suit    La.  Code.  2330. 

3.  D.  K.  Markham  being  an  Attorney  at  Law,  his  au- 
thority to  appear  for  his  wife  will  be  presumed.  8  Mar. 
N.  S..  233. 

E 
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WMtm  Dkiriet      4  Tliewifebeii^  notified  by  her  faasband  that  he  had 

^^^.^.^^     *  appeared  and  auwwed  for  her — her  alenoe  vnQ  be  con- 

jyooAT        stmed  as  tacitly  oonsenting  to  it:  and  die  decisioD  of  the 

Mabkbam  #a&.  Court  refitting  MaAham  to  withdraw  the  answer,  fonns  res 

/iiiiica&i,  being  imappealed  finoDL 

5.  The  prayer  for  the  Court  to  ^iportion  her  revenues 
and  say  Aou]/€ir  she  is  to  be  bound  to  support  the  chaigas  of 
matrimony  oannot  be  enquired  into  here,  the  oripnal  judg- 
ment not  being  appealed  from*  . 

0.  The  correctness  of  a  judidal  decision  can  only  be  en- 
quired into  by— L  Ajqpeal*  3.  Direct  action  of  nnllity 
against  the  judgment  creditor.    3.  By  recision. 

Bowen  for  Hathem.  The  judgment  is  regular— havii^ 
been  obtained  against  Maxtham  and  wife  m  $olidOf  who 
were  both  sued  in  the  Parish  to  which  the  husband  had  chang- 
ed his  domicil  according  to  kw— the  domicil  of  the  husband 
beiQg  that  of  the  wife.  La.  Code.  4S,  43^  4i  48,  1321 
Code  of  Fr.  Art  163. 

3.  Appearance  and  pleading  to  the  merits,  cure  all  de- 
fects and  waive  a  pl^  to  the  jurisdiction.  L  Mar.  N.  8. 301. 
1  Toul.  88,  No.  103.  lOS. 

3.  The  husband  is  audiorised  by  law,  to  appear  and  put 

in  a  plea  or  answer  for  his  wife.    La.  Code.  3330,    Code 
of  Pr.  104. 107. 

4.  As  to  Hathem  the  plaintiff  cannot  mnintnin  this  suit, 
because  she  and  MaiUiam  are  condemned  m  9(dida,  each 
one  for  the  whole  debt— and  this  judgment  is  in  force,  unap- 
pealed  from,  therefore  it  forms  rujudkala^  between  the 
parties. 

5.  This  suit  is  neither  an  <9peaZ  from  Hatbem's  judgment, 
nor  an  actkm  afimOity  for  any  of  the  causes  known  to  the 
law—- consequently  it  cannot  be  maintained.  Code  of  Pr. 
Art  005. 

Mdhem  /.  delivered  the  opioicm  of  the  Court 
In  this  case  the  plaintiff  instituted  her  action  to  cause  a 
judgment  to  be  annuUed,  which  had  previously  been  obtained 
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against  her  by  the  defendant  Hathem :  and  to  May  proceed-  WMiem  Dittrict 
ings  on  an  executicMi  which  had  been  awaxded  on  said  ^^^'^^^^  i^^- 
judgment    The  Court  below  gave  judgment  agaiost  her       Dvoat 
from  which  she  appealed  dec.  Makkham  I^al. 

The  malerkl  facts  exhibited  by  the  record  are  as  foUowik 
previous  to  the  intermarriage  of  MaxUiam  and  the  jdaintifl^ 
they  entered  into  a  contract  in  which  amongst  other  thii^ 
it  was  stipulated  that  there  should  exist  a  seperati(xi  of  pro- 
perty between  the  contracting  parties  :  the  future  wife  ta- 
king on  herself  to  support  entirely  the  necessary  expenses  of 
theur  household  They  lived  in  harmony  for  sometime^  but 
in  consequence  of  the  interference  of  her  children  of  a  for^ 
mer  marriage,  she  was  induced  to  treat  her  husband  in  such 
a  manner  as  to  render  it  impossible  for  him  longer  to  remain 
in  her  house*  In  truthshe  seems  tohave  turned  him  oat, to 
shift  for  himself.  Under  these  drcumstances  he  went  to  board 
with  the  defendsnt  Hathem,  who  was  plaiiaiff^  in  the  ori- 

(pnal  suit  (wbereki  be  obtained  the  judgment  now  comfdained 
oi)  both  against  the  husband  and  wile  in  toUda 

Beibtetbe  conmiencefiaent  of  that  action  Markhnm  had 
established  his  domicile  in  the  Parish  of  St.  Landry — ^his 
wife  stillresiding  in  that  ofLafayette.  The  service  of  dta^ 
tions  both  on  the  husband  and  wife  woe  naade  ^  the  domi* 
c3e  of  the  fonner  ;  and  he  filed  an  answer  lor  himtdf^  and 
one  for  his  yoife  separately. 

The  first  question  of  Law  arwiBgovt  of  these  facts  re*  Xe'hi'5Sd''i^d 
laies  to  the  l^iality  of  the  service  of  citation  on  the  wife,  and  ^^«  "  not  iepwar 

""^^  ^      ^  ^  ^  'ted  from  htd  and 

depends  for  its  solution  on  her  domicile.  When  mairied  hoardy  in  Uw,  the 
persons  are  not  separated  firom  bed  and  board,  the  domicile  if  to  be  considered 
of  the  wife,  is  by  law  that  of  the  husband-See  La.  Code  S,^'*^*"2J5^ 

Art  48.  of  citation  i>good 

Thecoum^  o(  legal  pniceedmgs,  as  pn^scribed  by  the  :;he;^.ie^%t"t 
Code  of  Practice,  requires,  that  against  a  defendant  who  has  b^'^ai^^hX 
been  properly  cited  and  does  not  answer  within  the  delays  ^^'^p^'  ^jl^ 


allowed,  a  judgment  by  de&ult  sMist  be  tfJeen  belbit  any  ifaey  we  lued  joint- 
final  judgiaant  can  be  rend^^.    And  if  final  jodgment  be  ^are  no  amwer 
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^MtomDii^.  rendered  without  this  formality,  it  carries  with  it  a  vice  or 
^.^^.,^4^  defect  for  which  it  may  be  aiinuned--^ee  Code  of  Practice. 
DuoAT        Art  60a— No.  4 

9§ 

IfAEKH  AM  fcAL.  A  seccMKl  questioD  occurs  in  this  case,  and  that  is  to  ascert- 
"~7  ~  ain  whether  any  answer  was  filed,  legally  binding  on  Mrs. 
judgment  by  de-  MarUiam,  itt  the  case  of  Hathera  against  her  and  her 

fault  most  be  ta-  i„-,l_„ j  « 
ken  before  any  h-  nusband  T 

£f  ri^S^rlind'tf     ^  ^^^  ^*  ^  plaintiff  attempted  to  make  her  liable  for 

final  judgment  be  the  board  of  her  husband,  under  the  stipulation  in  the  mar- 
rendered  without    .  11.,,  1         ,  ^ 
Uiis  formality  it  nage  contract  by  which  she  undertook  to  den^y  the  matri- 

vice  or  defect*  for  <Kionial  expenses.     It  is  in  reality  a  suit,  agaftist  a  married 

amiuUed!  ""^  ^  woman  for  a  cause  of  action  relative  to  her  ow»  separate 

But  although  the  interest,  considered  in  relation  to  the  wife  in  the  present  ins- 

husband    must  m  '^ 

•11  cases,  uniees  he  tancc  :  and  was  properly  brought  both  against  her  and  her 
Judge '  au^orise  husband,  who  was  bound  to  authorise,  and  assist  her  in 
£r  ^^1^"^  defending  it--See  Code  of  Pttictice.  Art  118. 
hi^>and  has    no      But  she  must  be  viewed  in  this  respect  as  a  distinct  and 

ngfat  to  nqopear  & 

file  an  anawerUx  Separate  defendant,  who  could  only  appear  and  answer  by 
hfi^c^^t^ere  herself,  or  some  person  duly  autiKxised  by  her  for  tint  pur- 
i?  pJSS?rt^^  b  P^*^*  flo  as  to  be  concluded  by  such  answer.  The  husband 
h^^i^  with  tho'  bound  to  audiorise  his  wife  to  defend,  and  to  assist  her 

in  her  defence,  cannot,  in  his  capacity  as  such,  assume  the 
whole  management  of  the  cause  in  such  a  manner  as  to  bind 
the  wife,  without  her  authorisation.  If  Markham  had  ap- 
peared in  his  capacity  of  attorney  at  law,  and  no  objections 
made  at  the  time  of  answering,  or  before  final  judgment;  the 
plaintiff,  in  this  suit  of  nullity  and  injunction,  would  possibly 
have  be^i  stopped  Mta  alleging  want  of  authority,  &c. 

As  husband,  the  same  eflfect  does  not  attach  to  his  act  in 
answerii^  for  her,  as  that  was  not  a  duty  imposed  on  him, 
by  law  or  as  attorney  for  his  wife. 

It  is  however  strenuously  ui^  by  the  counsel  for  Ha- 
them  that  Markham,  in  consequence  of  his  capadty  as  hus- 
band, has  complete  control  over  the  personal  and  possessory 
actions  of  his  wife,  and  in  support  of  this  doctrine,  tiie  arti- 
cle 107of  tiie  Code  of  Practice  is  relied  on,  which  is  ex- 
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pressed  in  these  terms  :  '^Husbands  have  under  their  con-  Wertem  District 

,     .  11  .  1  .  1.    .i_   •     S^tember,  1890. 

trol  the   personal  and  possessory  actions  to  i¥hich  theur        n^^^v^^x 
wives  are  intitled  &c :  therefore  they  can  proceed  judicial-        Dcga^ 
ly,  and  in  their  own  name,  in  whatever  relates  to  the  preser-  Mabkram  Aal. 
vation  of  their  dotal  property  dec,  as  well  as  to  the  recovery 
of  the  debts  due  them,  these  being  under  their  administra* 
tion."    In  the  French  text — ^qui  UmJbent  sous  leur  adminis- 
tration^ 

According  to  the  whole  context  of  this  article,  we  think 
that  it  relates  solely  to  those  claims  and  rights  of  action  be- 
longing to  a  wife,  of  which  the  husband  has  the  sole  mana- 
gement ansmg  either  out  of  matters  appertaining  to  the 
dowiy  or  paraphenial  property,  which  he  administers  either 
by  express  or  tacit  consent  on  her  part.  In  situations  where 
separations  of  goods  exist  as  in  the  present,  the  fsur  pre- 
sumption is  that  each  one  of  the  married  persons  administers 
his  or  her  separate  property;  and  altho'  a  wife,  not  separated 
from  bed  and  hoards  can  in  no  case  appear  in  a  Court  of 
Justice  without  die  authorisation  of  her  husband,  or  that  of 
some  competent  power,  on  his  refusal;  yet  when  she  does 
appear,  either  as  plaintiff  or  defendant,  she  may  prosecute  or 
defend  according  to  the  dictates  of  her  own  judgment  in 
matters  relating  exclusively  to  her  own  interest.  And  her 
husband  is  not  privileged  dejure  to  assume  the  sole  and  ex- 
clusive management  of  her  suits  either  as  plaintiff  or  defend- 
ant. To  authorise  and  assist,  are  functions  distinct  from  ab- 
solute control.  The  present  instance  shows  that  cases  may 
arise  in  which  the  interest  of  the  husband  and  wife  may  be 
opposed  to  each  other. 

This  suit  is  founded  on  a  debt  contracted  by  the  husband 
in  which  the  plaintiff  attempts  to  make  the  wife  Uable. — 
Their  interests  are  opposed,  and  he  surely  cannot  be  viewed 
as  a  proper  person  to  defend  her. 

It  is  therofore  ordered,  adjudged  and  decreed  that  the 
judgment  of  the.  District  Court  be  reversed,  avoided  and  an- 
nulled ;   and  it  is  further  onlered,  adjudged  and  decreed 
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Weitem  Dirtriet  ^Mt  the  inraDCtioii  heretofore  ffrant^ 

'  perpetual :  and  the  judgment  of  Halbem  against  t] 


M. 


PuGAT  tiff  and  appellant  be  declared  noQ  and  void — reserving  to 
rAL.  the  defendant  and  appellee  Hathern,  his  right  to  pursue  the 
appellant  in  legal  form*  for  the  recoveiy  of  the  sums  of  mo- 
ney  claimed  hy  him  from  her  as  being  bound  to  pay  f<M- 
the  board  and  expenses  occasioned  byherhurfMuid  &c. 
the  appellee  Hathem  to  pay  the  cost  of  this  appeal. 
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CKdCHKBS  w.  DUMJMTRJUT  9(c. 

APPBAL  PROM     THB     COURT     OP     THB     PIPTH     JUDICIAL 
BISTKICTy  TSB  JVDOX  OP  THX  VOX^  PBBSIDIKO. 

A  Aonttiott  of  isunoffiMe  pfopwty  my  bs  Mftde,  and  ttoid  good  •gtinit 
creditoio,  wlMre  Uio  ftlfaer  pot  fail  dtii|^tar  and  h«r  horiMod  m  pnMfioe 
of  landy  tHuch  wm  afterwardt  tdd  tnd  Uko  price  lecofred  by  te  lnMiMnd 
of  flio  dtnghter  and  fhe  sale  ratified  by  the  faflier. 

a.  In  thii  caio  flie  priee  of  flie  landt  acid  will  be  cosridered  ae  dae  to  tfie 
ftdier»  but  aa  reeetred  by  Ae  aon-in-law  ta  e  d^alioii  or  mairiage  portioii 
to  the  daoghtar  which  ia  aa  eoaq»letely  eActed,  aa  if  deliyered  from  the  &- 
flier  to  the  daogfaler. 

This  ia  an  injunction  suit,  instituted  by  the  wife,  i^gainst 
the  syndic  of  the  creditors  of  her  insolvent  husband,  B.  Mar- 
til  to  restrain  him  fit>m  selling  the  immovable  prqperfy  and 
daves  of  the  insolvent,  until  her  claim  for  prc^rty  and  mo- 
ney brought  into  marriage  is  first  sadgfied  by  a  sale  for  cash. 
She  backs  her  claim  by  a  tacit  mortgage  on  the  property  of 
her  husband. 

It  appears  from  die  evidence  that  some  time  after  the 
marxiage  of  the  petitioner  to  B.  Martel,  on  or  about  the 
year  1816,  her  fiither  Louis  Chacher^,  allowed  her  husband 
to  sell  two  tracts  of  land,  situated  on  the  Carancroand  in  the 
Parish  of  St  Landry,  to  one  William  Johnson,  for  $1600, 
and  to  receive  the  price.  -The  title  ta  Johnson  was  ratified 
and  confirmed  by  L.  Chacher^  the^her  of  Madame  Martel. 
The  wife  alledges  this  land  was  a  donation  finom  her  fiither, 
to  her,  thou|^  sold  by  her  husband.    Madame  Boutt^  her 
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sister  tesdfiM  that  Louk  Chachert  p£ie  purchased  die  land  ? «*^  Biitriet 

Btpiember^  1830. 

since  sold  by  Martel  to  JohnaoDy  for  his  daughter,  Madame       s.^^ ^^ 

Mattel  to  Ihe  on.    And  that  Mvtel  and  Ub  wife  did  Kre     Ch^cbmu 
on  it  a  year  or  more.    Mr.  Boiitt6,a  brother^»law  of  the  Bvvabtrait. 
plaintiff,  states  it  was  always  nnderstood  in  the  iantSy  that 
the  land  on  the  Caranero,  '*Bo]d  toJohnson,**  bekngedto 
''  Madame  Martel"  That  Martel,  first  moved  to  VermiUMN^ 
ville  after  selling  die  land. 

The  wife  now  claimed  in  her  petiCaon  of  iiqanetion,  the 
price  of  the  land,  with  a  legal  mortgage  on  the  insmondlde 
property  of  her  husbani^and  skives,  for  its  pajonent,  and  to 
have  so  much  of  die  piopcKrty  in  the  ha«b  of  Dunuirtmit 
the  syndic,  sold  for  cash  aa  will  satisfy  this  daim,  together 
with  others,  for  simdry  other  aitides  of  fonutiire  and  pro- 
perty brought  by  her  into  marriage. 

She  had  judgment  for$1950,  with  legal  mortgageon  die 
real  jHropertJr  uid  daves  of  her  husband  for  $1600,  the 
amount  of  the  sale  of  the  two  tracts  of  land,  received  as  a  do^ 
nation  firom  herfothei^-^obe  paid  mpreferNice  to  the  other 
creditors  &c. 

The  mam  point  of  contest  in  die  cause  is  the  lien  of  the 
wife  upon  the  hnsbaiuPs  property,  for  the  price  of  the  two 
tracts  of  land  sold  by  the  latter.  The  sale  <tf  the  two  tracts 
was  passed  in  June  and  Jul^  1815,  in  the  name  of  B.  Martel 
to  Wm.  JohnstOBH^and  in  March  1817,  Louia  Chacherft 
p^reratifiedandcoi^eired  the  said  sale  to  Johnson.  Itwas 
urged  this  property  never  came  into  the  possession  or  own- 
ershqi  of  the  wife,  who  could  of  oouiae  have  no  privilege 
<Mr  lien  upon  it  or  its  price. 

Bnofiii  for  plaittti£  The  vrife  claima  the  price  of  two 
tracts  of  land  sold  by  her  husband  as  the  price  of  parapher- 
nal property.  A  donation  may  bemade  by  jMtroI,  when 
tbe  fother,.  (the  donor)  makes  dedaratioiia  of  gwing  eertam 
specified  psoperty  lo  Us  daughter,  and  pulaber  and  her  hn»' 
band  in  possessiop-  -and  the  huabairi  arfia  and  receives  the 
price  oiibe  said  fHEoperty^which  sale  is  ratified  by  the  father. 


Sqttember^  1880. 
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5  Toitflier  178. 173.  ih.  18L    Quest :  de  Droit  ^.    Nov. 
Rep.  {3. 
Chachsab        2.  As  between  the  creditors  and  the  wife  of  the  insolvent, 

99. 

DvMABTRAiT    bet  claim  being  for  paraphernal  propeity  must  be  preferred, 

and  the  price  paid  out  of  the  proceeds  of  the  insolvents,  in 
preference  to  other  creditors  whose  mortgage  does  not 
|Mfecede  it 

Smonfor  d^l^ant  The  only  evidenceof  the  donation 
of  $1600^  tbep/i^ceedsof  thetwo  tracts  of  land,  comes  from 
two  of  the  plaintiflTs  co-heirB,  who  deotsre  to  A€ioeA«m2  their 
fittber  say  at  different  times,  B.Maiiil  had  received  it  for  his 
wtfe.  This  evidence  comes  up  sutject  to  legal  objections. 
Thisisnoevktenceofthedtmatioiioftheland*  OkL  Civil 
Code.  221.  Alt.  53. 

2.  It  is  true  that  a  donation  of  a  sum  of  money  may  be 
made  veibally  when  it  is  de  manu  ad  manum^  but  it  must 
be  proved  by  legal  evidence.  In  this  case  there  is  ncme  but 
hearsay  and  this  fix>m  an  incompetent  witness.  The  father 
could  not  give  evidence  if  he  were  livioig.  Old  Civil  Code 
313.  Art  248. 

3.  The  husband's  ccMifisssion  could  not  have  been  pven  in 
evidence— -so  as  to  have  effect  against  creditors  here  repre* 
aented  by  their  syndic.    7  MarN.  8. 460.  SMar.N.  S.  459. 

Mathews  /.  delivered  the  opinion  of  the  Court.  In  this 
case  the  husband  made  a  cession  of  his  goods  to  his  credit- 
<m.  His  wife  claimed  to  be  placed  on  his  bilan  as  a  cre- 
ditor with  a  right  of  tacit  or  legal  mortgage  to  the  amount  of 
$1900.  The  Court  below  admitted  her  as  acrediUnrfor  the 
whole  amount  claimed,  but  restricted  her  mortgage  to  the 
sum  of  $1600  :  and  from  the  judgment  thus  rendered  the 
syndic,  on  behalf  of  the  mass  of  creditors  appealed. 

The  $1600  for  which  the  legal  mortgage  was  acc<mled,  to 
the  veife,  seem  to  have  been  considered  as  a  donation  made 
toher  by  her  lather,  which  feU  into  the  hands  of  her  husband, 
the  insolvent,  and  was  Vy  him  appropriated  to  hisown  use. 
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The  ddnation  dppeafs  to  ha^e  hbettvtaAt  la  the  fatto^ing 
manner  :  Chacher6  the  father,  was  the  owner  of  certain 
tracts  i^  knd  of  which  he  permitted  the  husband  of  his  GflACHBm« 
daughter  to  take  possession  and  oceupy  ibr  some  tune,  wlk>  DvatASTmAiT. 
afterwards  sold  this  property  to  one  Johnson  foi*  $1000,  "~  ;  ]~" 
which  was  paid  (on  Chacher^'s  ratification  and  confirmation  moretdle  proper- 
of  sale)  to  his  son-in-law.  From  the  whole  tenor  of  the  evi-  2idSLd*g^Sd^ 
denee  we  do  no!  doubt  the  intention  of  the  ftther  %b  ^e  ■»»**»*  J*^*?*' 
these  tracts  of  land  to  his  dauditer  as  a  msunri^age  portion  :  put  his  daughtor 
but  before  any  legal  transfer  was  in'ade  to  that  effect,  her  po«Mwi<m  of  land, 
husband  \^as  permittedto  itiake  the  sale  as  abore  stated.  .      ^^^  a^and  the 

The  price,  although  paid  to  him  by  the  vendee  must  Siehuabandof^ 
be  considered  as  really  due  to  the  owner  of  the  prc^rty,  ^I^S^ed^  Ae 

Chacher6  the  father  ;  and  was  left  in  the  possession  of  the  ^®^.         ^ 

,  * ,  In  ouf  caae  ui0 

reciever  as  a  donation  to  his  wife,  he  recieved  it  as  her  price  of  the  land 
agent,  delivered  from  her  father  through  the  agency  of  the  deredaaduetoihe 
vendee  of  the  land,  who  was  really  a  purchaser  from  Cha-  ^^J^*  w'thTaon^ 
cher6,  altho'  nominally  from  Martel.     The  donation  was  ™->*^  ••  •  ^on»- 

tion  or    marriage 

thus  fully  and  completely  effected.    It  was  as  fidly  executed  portion  to  thedau- 
as  if  the  money  had  been  delivered  from  the  father  to  his  ^mpieteiy^  eflL^ 
daughter  and  by  the  latter  transfered  to  her  husband.    If  it  J^JJ^the  fa^ 
^was  of  moveable  or  personal  property  and  was  executed,  it  the  daughter. 
is  good  according  to  law.     See  La.  Code,  Art.  1528. 

It  itr  therefore  ordered,  adju^d  and  decree,  that  the 
judgment  of  the  District  CouM  be  affiriM^  wi&  cost. 


POLICE  JURY  9$.  HAW  h,  AL, 

Jk^FTlRiLh    FHOM     TBB     COURT     OF     THE     FIFTH     JUDICIAL 
DISTRICT,   THE    JUDGE    OF   THE     SIXTH    PRESIDING. 

One  notoriously  acting  ae  sheriff  may  rii^tfidly  be  entrusted  with  the  col- 
lection of  the  Parish  taxes,  whether  he  be  sheriff  de  jure  or  not  and  his 
sureties  are  bound  for  the  faithful  performance  of  his  trust 

Sureties  who  sign  a  sheriff  bond,  thereby  acknowledge  him  as  sheriff  de 
ftutOy  and  cannot,  for  any  infoimality  ot  d^ect  in  his  appointment  be  per- 
nottted  to  deny  the  ea^^tteUy  of  thfeir  flrincipai  dius  reeognited. 

F 
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Wc0leni  Diitrlot      NotogilmoHgageexiiteinbchalfoftiiaSttte,  orihe  Ptrifhoo  thepro. 

perty  of  iti  coUecting  ofikon  lioce  the  adoption  of  the  Loukiana  Code 
in  1826. 

The  PttMi  loaea  none  of  ita  rights  againat  the  sureties  of  its  collecting 
Haw  ^  Ai».      oflfeeit,  fay  not  ei^ming  an  eKecotion  of  the  State  issued  against  such 

oficait,  for  arrearages  of  State  taxes. 

Parol  testimony  is  inadmisBible  to  shew  that  another  person  was  to  have 
signed  a  surety  bond,  in  addition,  when  the  bond  itwlf  does  not  shew  the 
fifects,  or  admit  such  an  inference. 

IndolgeBce  giTon  by  not  suing  tfie  principal  will  not  exonerate  the 
safeties,  anaocom^enied  by  an  express  grant  of  time. 

By  Older  of  the  Police  Jury,  the  Treasurer  of  the  Parish 
of  St  Laodiy  instituted  suit  against  Benjamin  S.  Haw,  late 
sheriff  of  said  Parish,  and  his  securities  Joseph  Andres,  Luke 
Lessassier,  Eloi  Landry  and  Alexander  Robb,  on  their  bond 
for  the  amount  of  the  Parish  taxes,  due  for  the  year  1827, 
amounting  to  $3,190.  69,  which  it  was  alleged  the  sheriff 
had  received  and  failed  to  pay  over  to  the  Parish  Treasurer. 

Haw,  executed  a  bond  the  2d  February  1827,  condition- 
ed for  the  faithful  performance  of  this  trust,  with  the  above 
gentlemen  as  his  sureties.  The  coitiiition  of  the  bond  was 
alledged  to  be  violated  and  broken  and  judgment  in  soUdo 
against  the  sureties  for  the  penalty,  demanded,  with  interest 

and  cost. 
The  securities  in  their  answer  deny  their  liability  under 

the  bond. 

I.  Because  the  Sheriff  was  not  authorised  to  collect  the 
taxes  of  that  year,  he  not  having  complied  with  the  formali- 
ties of  the  law,  by  producing  the  Treasurers  receipt  for  the 
payment  of  the  taxes  of  the  preceding  year,  before  renewing 
lusb<»id. 

3.  Thathe  nevertook  theoaths  of  office  required  by  law 
and  consequently  was  not  the  legal  sheriff,  nor  the  collector 
of  the  taxes  of  the  Parish. 

3.  The  securities  aDedge  they  rigned  the  bond  in  good 
iaith  and  were  in  utter  ignorance  that  these  formal  ties  were 
not  complied  with. 

4.  That  the  bond  was  not  recorded  in  due  time,  to  give  it 
force  and  effect  as  a  lien,  privilege,  or  mortgage,  by  which 
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negle«t,<Ac»assaretie»bythe9080AiticteoftheNewCml  Western  Dirtriet 
Code  on  paying  the  debt  of  the  principal,  have  lost  their 


right  to  be  subrogated  to  all  the  rights,  mortgages  and     PolickJvbt 
privilleges  of  the  creditor.  Haw  it  At.. 

5.  Since  the  date  of  the  bond,  Haw,  the  principal  in  it, 
has  disposed  of  a  considerable  amount  of  property,  Uien 
owned  and  possessed  by  him,  the  lien  on  which  is  now  em 
tuely  lost  and  cannot  operate  in  favdr  of  the  sureties,  who 
may  be  compelled  to  pay  the  debt  claimed  in  the  petition  by 
reason  of  the  neglect  of  the  Parish  to  have  the  said  bond 
recorded  in  due  time.    The  bond  is  therefore  vcid. 

6.  That  the  Treasurer  of  the  State  had  levied  an  execu- 
tion cm  all  Haw's  real  property  and  slaves,  for  the  taxes  doe 
the  state  for  the  year  1836,  for  which  year  the  £H)eriff, 
Haw  gave  no  bond,  and  had  proceeded  to  sell  the  same  and 
apply  the  proceeds  to  the  deficit  of  slate  taxes  for  that  year: 
and  had  the  bond  signed  by  their  secimties  and  now  sued,  on 
been  recorded  in  time  it  would  have  operated  as  lien  on  the 
property  in  their  favor. 

7.  The  bcmd  is  not  binding  on  the  sureties  because  it 
was  never  accepted  and  improved  by  the  board  of  nngistrates 
as  is  required  by  law. 

8.  That  it  was  understood  when  these  securities  qgoed, 

there  was  a  blank  left  to  insert  the  name  of  Wm.  Haslett, 
who  was  also  to  sign  as  one  of  the  sureties,  but  which  ha 
never  did. 

9.  The  pohee  jury  of  the  Pftrisb  prolonged  the  time  of 
payii^  over  the  Parish  taxe^  and  neglected  to  sue  the  sheriff 
when  they  became  due  and  wetenot  paid  up;m  cqpsecpraoe 
of  such  prolongation  and  neglect  the  sureties  ou|^  to  be 
exonerated. 

The  defendants  pray  the  bond  may  be  set  aside,  cancelled 
and  annulled,  and  they  dischaiged  fix>m  liability  &c. 

On  the  trial  the  plaintiff  oflered  in  evidence  the  certificale 
of  the  Parish  Judge  ^  for  the  purpose  of  proving  that  a  meetr 
ing  of  magistrates  was  held  in  conformity  to  law  for  the 
approval  of  the  sheriff's  boncP ' — ^which  was  objeolad  to  wai 
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V^Mi^i^  t  by)  of  exceptkms  takei^  on  the  ground  that  it  was  aot  the 

^^^^^^^^     *  beit  evidence  the  (case  affi>rdad.    That  the  book  of  records 

Pox»icB  JvRT    containing  the  proceedings  of  the  meeting  of  the  magistrates 

Uiw  h  Aim     when  called,  was  better  evidence,  and  the  defentants  onered 

to  produce  it. 

%  The  defendants  offered  to  proye  by  parol  evidence 
that  the  bond  sued  on,  was  signed  in  bbnk,  and  given  to 
Haw,  the  Sheriff,  to  procure  the  signature  of  Wm.  Haslett, 
who  it  was  agreed,  with  these  defendants;  was  also  to  sigp 
with  tbeuL  The  evidence  was  objected  to  by  the;  plaintiff, 
as  going  to  prove  something  beyond  the  bond  A:c.  anda  bill 
of  exceptions  taken* 

Judge  Kiqg,  the  P^irish  Judge  of  the  Parish  of  St  Landiy, 
testifies,  that  the  bond  of  Haw,  and  his  securities,  sued  on, 
was  taken,  Febmaiy  3d  1837  and  deposited  in  his<^ce  to 
be  recorded  on  the  13th  of  the  same  numth  ;  but  was  not 
actually  insmbed  on  his  record  books,  for  some  mcMiths  af- 
terwards. But  it  IS  also  his  custom  to  consider  all  instni- 
ments  as  of  record,  from  the  time  they  were  deposited  and 
put  on  the  files,  in  his  oflSoe,  and  not  from  the  time  when 
.  they  are  inscribe  in  the  record  books. 

The  deficit  of  Haw,  occasioned  by  his  failure  to  pay  over 

the  Parish  taij^es  fiur  the  year  1837  was  fiilly  made  out  by 

proof. 
There  was  judgment  against  the  securities  in  soUdo  for 

$3190.  69  with  interest  and  cost 

Xetotf  for  {daintiff ;  afgued  on  the  folk>wing  grounds  : 
Tlie  certificate  of  the  Parish  Judge  is  good  evidence  to 
prove  the  mee^iili^  of  Uie  magistrates  fbrthe  purpose  of  ac- 
cepting the  sheriff^s  bond,  there  being  no  records  of  the  pro- 
ceedings of  the  magistrates  ;  none  being  necessary — ^paroi 
testimcmy  is  good  to  support  the  Parish  Judges'  certificate. 
3  Mar.  N.  S.  589  93. 

3.  Parol  evidence  to  show  that  the  bond  was  delivered  to 
^awinblank  to  procure  the  signatures  of  his  seenritiea  was 
l^vqperly  rejected,  as  going  to  prove  something  beyond  or 
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in  cfHitradictioa  of  «  written  uiitium6Dt  Im.  Code  33S6,  WMtm  DMiet 
1791,  2233,  3  Starkie  Ev.  994-5.  998,  1001,  note  (r)  *P^j;;J^»^ 
1002,  note  (s)  1006,  1006.  ^^H^vmy 

3.  The  bond  sued  on  w«0  voluntarily  executed  by  defend-     Haw"*  Ai.. 
ants  who  were  capable  of  contracting—none  but  a  1^  de^ 

feet  or  excufle  can  avoid  it.  In  whatever  nuauiBr  a  peraon 
binds  himiolf  he  shall  remain  bound.  Nov.  Beoop.  lib.  10 
Tit  1:  Ley  1 :  2Mar.  N.  S.  681.  SMar. 560.:  Febreio 
Ad.  Part.1.  Cap.7.  §5.P.»7toI05.    No.l22tol28.  1 

Porthien  on  Ob.  No.  56.  Code  Nap.  Art.  1120.  Mar.  Dig.  644. 

4.  Haw  was  commissioned  as  Sheriff;  took  the  oath,  and 
gave  bond  for  the  faithful  execution  of  the  duties  of  the  of* 
iice  which  wad  sufficient  for  the  Parish  to  confide  the  coL» 
lection  of  its  taxes  to  him. 

But  the  sureties  are  stopped  from  alleging  that  he  was  iiof 
8keriff,hy  signing  the  bond  which  stales  and  admits  he  was 
Sheriff.    2  Mar.  N.  S.  672. 

6.  The  magistrates  Court  accepted  the  security  olleted 
by  Haw.  But  here  again  the  securities  are  stopped  fit>m  al- 
ledging  that  he  was  not  Sheriff,  by  executing  the  bond.  No 
formal  or  record  evidence  is  necessary  to  the  acceptance  of 
the  bond.     12  Wheaton  64.  3  Mar  N.  S.  589. 

6.  That  Haw  was  appointed  collector  of  the  parish  taxes 
by  a  resolution  of  the  4th  of  December  1826 — and  is  by  law 
ex  officio  collector  of  the  Parish  taxes  until  another  is  ap- 
pointed. Acts  of  1813.  P.  142.  §  1. 

7.  When  sureties  are  not  placed  in  a  worse  condition  by 
the  acts  of  the  creditor  they  cannot  complain  :  and  as  the 
plaintiff  had  no  rij^  of  mortgage,  they  could  not  subrogate 
the  sureties  to  one — to  all  other  rights  they  have  a  subroga- 
tion by  operation  of  law.  Ia.  Code  Art.  3280.  8  Mar. 
N.  S.    243. 

8.  In  thiscaae  the  securities  are  bound  in  soUdo  ;  and  as 
to  the  creditors  are  absolutely  principal — and  can  claim 
none  of  the  privileges  allowed  to  simple  sureties.   'Civil 


J 


46  CASES  IN  THE  SUPREME  COURT 

WMtem  DMriet  Code.  438.  Alt  7.  La. Code  9014. 9069.    FebreroPart  1. 

^"^^H!^^   Cap.  1.  k  5.  No.  126. 

PoLicB  JvKT        9.  Judicial  sureties  cannot  demand  the  plea  of  discussion, 
Haw  k  Al.     wliich  is  allowed   to   siinple  sureties.    La«  Code.  3035. 

1  Man  N.  S.  478.  11  ib.  434. 

10.  Even  when  the  surety  is  bound  by  a  more  onerous 
condition  than  the  principal^  the  obligation  is  not  und^  but 
xmifrtdwMe.    La.  Code  3006. 

11.  The  SheriflPs bond  was  rwordedm  legal  acceptation. 
1  Cranch  161. 

13.  The  pkintiffi  were  not  bound  to  enjoin  the  state  ex- 
ecutions against  Haw,  nor  required  to  sue  him  sooner  than 
they  did — the  taxes  not  being  due  until  June  1828,  and  suit 
was  brought  at  the  next  court  Acts  1813,  P.  332.  §.  13. 
8  Bfar.  N.  8. 243.  11  Wheaton  184.  9  ib.  790. 

13.  The  fieu^t  that  Haslett  was  to  have  signed  with  the 
other  sureties  does  not  appear,  and  if  it  did,  the  act  of  the 
others  in  signing  without  him  will  bind  them.  See 
authorities  cited  under  3  head.        ^ 

Brownsony  Bowen  and  Gayoso  argued  anitra. 

1.  Suretyship  is  an  aceessary  promise  entered  into,  to  se- 
cure the  performance  of  some  principal  ^  valid"  obligation. 

2.  The  principal  obligation  here  is  not  valid,  because  for- 
bidden by  law.  La.  Code.  Arts.  1887.  8.  9.  1  Mar.  Dig. 
606.  §  4  and  6. 

3.  The  bond  sued  on  is  void  because  the  accq^tance  of  the 
appointment  of  Haw,  as  sheriff,  was  not  in  all  things  confor- 
mable to  the  ojf^— consequently  there  was  no  concurrence 
of  twHr.    La.  Code.  Art  1799,  6  TouBier  28.  No.  97. 

4.  There  was  no  principal  contract  to  siqiport  the  acces- 
sory one  of  suretyship ;  for  Haw  was  inhibited  fitmi  coo- 
tractingthe  obligation  of  1827  by  law — ^for  it  was  then  mcH*- 
aOy  impossible  for  him  to  give  bond.  1  Mar.  Dig.  69.  ^  4. 
I^.  Code  Art,  1886. 

5.  The  contract  of  suretyship  m  dus  case  is  void,  on  ao- 
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count  <rf  error.    La.  Code  Art  1832.    1  Toolier.  133.  No.  W«rt«in  DMn^ 
168:— 143.  No.  181. 


Mathews  /.  delivered  the  ofMnkm  of  the  Court  Pomcb  lumv 

This  action  is  commeiiced  Qiid  prosecuted,  for  the  puxpose  haw  k  Ajl. 
of  recovering  from  the  defendants  the  amount  of  Pariah  tax- 
es, for  the  year  1827,  It  is  against  the  late  Sheriff  of  the 
Parish  of  St.  Landry  and  his  sureties  on  a  bond  tak^i  for 
the  feithfiil  collection  of  said  taxes.  The  plaintiffs  obtained  . 
judgment  in  the  Court  below  from  which  the  defendants 
appealed. 

The  grounds  of  defence  on  the  part  of  the  sureties  as 
delineatedin  the  answer,  are  as  follow. 

1.  Haw  was  not  legally  sheriff  for  the  year  1827. 

2.  The  sureties  have  lost  their  tacit  mortgage  on  the  prop^ 
erty  of  their  principal^  in  consequence  of  the  neglect  of  the 
plaintiffs  to  have  the  bond  recorded. 

3.  They  illegally  suffered  his  property  to  be  seized  and 
sold  to  pay  the  taxes  due  to  the  state. 

4.  That  when  the  appellants  agreed  to  become  the  sure- 
ties of  Haw,  it  was  on  condition  that  William  Haslett  should 
join  them  in  the  bond. 

5.  Indulgence  given  to  the  principal  by  the  plaintiffs. 
The  obligation  was  entered  into  between  Haw  as  sheriff 

and  persons  duly  and  legally  authorised  to  provide  for  the 
faithfiil  collection  of  the  Parish  taxes  for  the  year  specified 
in  the  condition  of  the  bond:  and  whether  he  was  sherifi  de  OTd?** acting^ ai 
jure  or  not,  he  was  the  lawful  collector  of  the  Parish  by  an-  ?,f  *^"^*y3^*; 
pomtment  or  consent  of  the  power  whose  business  it  was  to  with  tbe  coiiAction 
see  to  the  collection  of  these  taxes.  He  was  sheriff  <fe  fac-  wbe^er  he  be 
to,  and,  as  such,  is  acknowledged  by  his  sureties  in  assuming  ^tl^tnd  ^^ic^ 
that  situation,  by  signing  the  instrument  of  writing  wherein  ^  ^jJa?^  ^'^ 
they  took  on  themselves  the  obligation  resulting  from  their  foninnce  of  hu 
agreement,  and  should  not  now  be  permitted  to  deny  the  Surotief  who 
capacity  of  their  principal  thus  acknowledged.  ^^^  Uiew^c- 

As  to  the  second  means  of  defence,  it  is  believed,  that  no  imowiedge  him  as 
legal  mortgage  remamed  to  the  state  or  Parish  on  the  pro-  caimot»  for  any  in- 
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fftSL^^^^^nuM  po>^ofito<MAMtiiigo<Boen,liayiiigbeenabix^^  the 

"  *  ----—  Code  of  1825.    This  subject  came  regulariy  be- 


Pence  IvmY    fore  the  Supfreme  Court  in  the  cane  of  the  state  vs.  Wrighfs 
Haw  it  Ai..     Administratdirs\  and  the  articles  of  the  Code  in  relation  there- 

Us  received  an  -interpretation  against  the  pfretensicMis  of  the 


inhu     liiteoat  P****^*  defendants.    See  8  Mar.  N.  S.  216* 

be  pmnittad  i»     fj,^  ti,j,j  frroond  of  defence  seems  to  us  to  be  wholly 

daw  the  eapaeUy  ^  •' 

of  Q^gryiadpti  tmtenable.  Why  the  Parish  should  lose  its  rights  against 
No  1^  lllor^  the  sureties  of  Haw,  evidenced  by  a  solemn  written  obliga- 
CtTdTae  frtfttT  ^^  because  its  officers  did  not  interfere  in  any  or  every 
2  ^^PJJJ*  °P  pursuit  made  by  third  persons  against  him/ we  are  totafly  at 
eoUectiog  oflken  a  loss  to  imagine. 

•iiifie  the  ftdopden 

of  tiie  l/mMuaa      On  the '  fourth  mean  of  defence,  a  bill  of  exceptions  arose 

Oodein  1826.  ..^^  ,,  ,  /.t.t.  i.. 

The  periah  lot-  m  the  Court  below  to  the  opmion  of  the  judge  by  which 
ri^tiTifttiMt  ttie  testimony  was  rejected,  offered  in  its  support 

lecting  officen,  by  It  is  Stated  that  the  officers  of  the  Parish  agreed  to  take 
^^^^^^J^*^^  as  sureties  the  persons  who  signed  the  bond  on  which  the 
•^  JS'SfflcJII  P^'B'C'^t  action  is  founded,  and  another,  visB:  Haslett ;  but  the 
Sir  anean^pee  of  bond  was  deposited  With  the  Parish  Judge,  withput  the  addi- 
Parol  teetimoDy  tional  Signature ;  and  although  perhaps  not  regularly  aecept- 
ifc^pM^at^Uier  ^  **  the  time  of  its  execution,  the  obligees  by  this  suit  have 
iMiaonwastDhaTe  clearly  demonstrated  their  will  to  accept  it,  without  the  ad- 
«  bond,  inadditioD,  dition  of  HasIctt  name. 

wfaea  (be  bond  i^ 

ieifdoeaiiotriiew  The  ioslnimettt  itself  affi>rds  no  evidence  whatever  that 
•ttch  an'infereiMe.  b®  ^"^^  to  hove  beeome  ar  eoNobligor,  or  any  indication  that 
fi^'^^^JS^  the  appheams  did  not  agree  to  bind  themselves  without  lum. 
tfie  priadpel  win  It  appears  by  the  testimony  that  Haw  was  entrusted  to  pn>- 

not  exonerate  the  .  ^  j*  ■  •  ^*  j    •/•i^        •  i  ^    « 

■wetiea,  unacoom-  cure  the  Signatures  of  his  sureties ;  and  if  he  violated  any 
wew^  'cnBt  ^  coi^kleBce  placed  ki  him  by  them  individually,  in  delivering 

the  bond  without  Haslett's  signature,  his  want  of  good  faith 
in  that  respect  ought  not  to  be  visited  <xi  the  Parish,  the  crfii- 
cers  of  which  seem  to  have  inally  accepted  ofless  security 
than  was  in  the  first  instance  <^ered.  The  evil  efects  of 
this  conduct  ^  they  exist)  must  fall  cm  the  party  confiding — 
viz:  the  signers  of  the  bend.    We  are  of  opinion  that  the 
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testimony  wat  properly    rejected  and  consequently  this  w««tem  l>Sttrict. 

1      n   \    t*  y*  *i  SnlffAMV*.    1880. 

ground  of  device  fails.  v^^^v^.^ 

The  indulgence  given  by  the  phintiffs,  in  not  immediately    Pobios  JuttY 

prosecuting  their  action,  unaccompanied  by  an  express  grant     Ha  w  it-  Al. 

of  time  to  the  prmcipal,  has  not  the  eflbct  to  destroy  the 

obligations  of  the  suroties. 

It  is  therefore  ordered,  adjudged  and  decreed  Aat  the 

judgment  of  the  District  Court  be  afiirmed  with  costs. 


HUMPHREYS  V8,  KUfO. 
AFFMAIs     FROM    TH£     COVBT     OP     THE      FIFTH      JUUICIAL 

DISTRICT,  THE  JUDGE  OF  THE  SIXTH  PRESIDINO. 

1.  The  law  empowering  a  judge  of  the  late  Superior  Court  of  Ibe  territo- 
rial gOTenunent,  to  appoint  cnraton  to  minora,  &c.,  md  grant  lettara  of  eu* 
ratorahip  to  probate  judges,  is  repealed  and  that  authority  vested  in  a 
justice  of  the  peace. 

2.  A  Court  is  not  ousted  of  its  jurisdiction  in  consequence  of  the  sole 
judge  of  it,  being  interested  in  a  suit  as  being  pertoncUly  inccgpadtated. 

3.  If  a  probate  judge  is  a  curator,  his  Court  Is  tfie  proper  and  exehuioejU' 
ritdUtion  to  eompel  him  to  aeeourU,  although  from  penonal  interest  hi 
cannot  sit;  yet  there  is  no  other  jurisdiction  to  try  the  case,  which  is  a 
caanu  amUnu,  that  the  judiciary  cannot  supply. 

This  suit  was  commenced  in  the  District  Court  by  the 
plaintiff  against  the  defendant,  as  her  curator  ad  bonOy  who 
is  her  uncle,  and  also  the  parish  judge  of  the  parish  of 
St.  Landry,  to  compel  him  "  to  render  an  account  of  Itis 
administration, " 

Judge  King  was  appointed  curator  ad  bona  to  the  plaintiff 
the  8th  of  October,  1812,  by  the  hon.  Geo.  Mathews,  then 
one  of  the  judges  of  the  Superior  Court  of  the  Orleans 
teritory.  The  petitioner  alledges  that  her  curator  has  col- 
lected various  sums  of  money,  ^^liich  were  due  and  owing 
to  herself  and  two  brothers  as  heirs,  amounting  to  $4,186,39. 
She  claims  oae  tfasdof  this  amount,  as  one  of  the  three  heirs 
to  whom  it  was  conung,  to  wit :  $1,395,46,  with  lalerest 

fif^m  the  6th  of  May  1813»  unta  paid. 

G 
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??^^  J^i!'      '^^  plaintifr  further  alleges  that  her  said  curator  ad  bona, 

is  parish  judge  and  ex  officio  judge  of  the  Court  of  Probates, 
and  cannot  be  sued  before  said  Court,  while  acting  as  such 
judge.  She  prays  that  he  may  be  cited  to  appear  in  the 
District,  and  compelled  to  render  an  account  of  his  adminis- 
tration as  curator  ad  bona^  and  be  adjudged  to  pay  over  the 
amount  claimed  in  the  petition  as  due  and  owing  to  her. 

The  defendant  excepted  to  answering  in  the  District 
Court,  because  ''  it  has  no  jurisdiction  of  the  cause,  but  that 
the  matters  set  forth,  therein  are  only  cognizable  in  the 
Court  of  Probates,  &c.  ** 

The  district  judge  sustained  the  exceptions  to  the  juris- 
diction and  gave  judgment  for  the  defendant. 

Lewis  and  Brownson  for  plaintiff.  This  action  is  brought 
to  compel  the  defendant,  as  curator  ad  bona  to  a  settlement. 
The  case  is  a  peculiar  one,  which  must  be  brought  in  the 
District  Court 

1.  Because  the  defendant  was  appointed  in  1812  curator 
ad  bona,  by  a  judge  of  the  Superior  Court  of  the  late  terri- 
tory of  Orleans,  he  being  a  judge  of  the  Court  of  Probates 
in  his  own  parish,  must  account  to  the  Court  that  appointed 
him,  and  cannot  be  compelled  to  a  settlement  in  his  own 
Court.    Acts  of  1811.  P.  146.  §.  2. 

2.  The  District  Courts  possess  the  same  powers  as  be- 
longed to  the  superior  Court  of  the  territory.  1  Moreau. 
Dig.  395.  Code  Prac.  924.  No.  2.  9.  925.  998.  1013.  12. 
Mar.  230. 

Bowen  for  the  defendant.  The  question  here  is  whether 
the  District  Court  possesses  the  jurisdiction  to  try  this  case  ? 
I  contend  it  has  not ! 

1.  It  is  a  well  settled  principle  that  Probate  Courts  have 
exchunve  jurisdiction  of  all  the  matters  committed  to  th^m. 

2.  This  being  a  suit  to  compel  as  curator  to  account  and 
pay  over  certain  fluids,  is  peculiariy  within  the  province  and 
jurisdiction  of  the  Court  of  Probates.    4  Mar.  N.  S.  536. 


OF  THE  STATE  OP  LOUISIANA. 


£1 


Code  erf*  Prac.  924.  5  Mar.  N.  8.  136.  Acts  cf  1813.  Page 
102.  §.  1.    Acts  of  1828.  Page  160. 

Martin  /.  delivered  the  opinion  of  the  Court.  The  plain- 
tiff is  appellant  from  a  decision  of  the  District  Court  sustain- 
ing the  defendant's  plea  to  its  jurisdiction. 

The  latter  who  is  parish  judge  of  the  parish  of  St.  Landry, 
was  under  the  territorial  govermnent,  appointed  curator  of  the 
plaintiff,  then  a  miiior,  by  one  of  the  judges  of  the  Superior 
Court  The  object  of  the  present  suit  was  to  obtain  a  settle- 
ment of  accounts,  which  the  defendant  contended  the  Dis- 
trict court  had  no  jurisdiction  to  act  up<Mi. 

It  has  been  contended  by  the  iq)pellee's  counsel,  that  by 
the  Code  of  Practice  924.  No.  9.  the  Court  of  Probates 
have  the  exclusive  power  to  compel  curators  to  render  their 
accounts  ;  and  consequently  District  Courts  are  without 
jurisdiction  for  such  an  object. 

The  appellant's  counsel  has  urged  that  the  defendant  being 
parish  judge,  and  as  such  ex  officio  judge  of  the  Court  of  Pro- 
bates of  his  parish,  is  not  sueable  in  this  Court :  and  therefore, 
the  Court  being  without  jurisdiction  of  the  present  case,  the 
District  Court,  which  has  a  general  jurisdiction  of  all  cases 
not  exclusively  given  to  another  Court,  is  not  ousted  of  its 
jurisdiction :  Further,  that  the  curotorship  having  been  gran- 
ted by  a  judge  of  the  Superior  Court  of  the  late  territory, 
ulterior  proceedings — ^were  to  be  had  in  that  Court ;  and  all 
cases  pending  ther^  have  been  transferred  to  the  District 
Courts,  whose  jurisdiction  extended  to  aU  civil  casea^  when 
the  matter  in  dispute  exceeds  $50.  C.  P.  126.  Further, 
that  by  the  Code  of  Practice,  Article  997,  judges  of  Probate 
Courts  can  call  to  account  those  curators,  only,  whom  they 
have  appointed. 

1 .  The  act  which  authorised  judges  of  the  Siq)erior  Courts 
of  the  territory  to  grant  letters  ci  curatorship  to  probate 
judges  has  been  repealed,  and  the  authority  has  been  vested 
in  a  justice  of  the  peace. 


HUMPRRETa 

lit. 
Kino. 


Theltwempow- 
eriiif  a  jud|pe  of 
the  late  Superior 
Court  of  the  Terri- 
torial gOTemment, 
to  appoint  Cun- 
tofitoMiBori.lie, 
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^l>H*Kt      2*  We  are  of  opmon  that  a  Cooit  is  not  ousted  of  its  juris 
y^^0^^^       diction,  by  the  drcumstance  ofthe  sole  judge  of  it,  having  an 
HvMPRRETs    interest  in  a  suit,  as  being /»erioiia2fy  incapacitated. 

Kmo^  3.  In  such  a  case  we  do  not  believe  the  jurisdiction  of 

~        ~      '  the  court  is  affected — and  it  is  the  province  of  the  legisla- 

and  grant  letters  of  ^  ° 

CuratonhiptoTro-  tUTB  to  make  special  provision;  as  they  have  in  case  of  a 
j^gaed^anddiatau-  district  judge.  Till  this  be  done,  the  case  is  a  catua  amissfts^ 
?  jJSticrS*  the  "^^^  ^^^  ^^  derange  the  jurisdiction  of  the  Court,  and  it 
Peace.  ig  not  for  die  judiciary  to  apply  the  remedy. 

ousted  of  its  juris-  It  is  therefore  ordered,  adjudged  and  decreed  that  the 
quence  of  thTsoie  judgment  of  the  District  Court  be  affirmed  with  coats. 

Judge  of  it,  betn^ 

interested  in  a  suit  k^mmh^ 

08  beingpersonal' 

ly  incapacitated,  BOOKER  m.  LASTBAPES  k.  AL. 

If  a  Probate  Judge 

is  a   Curator,  his  ^ppgAL   FROM     THE     COURT     OF     THE     FIFTH     JUDICIAL 
Court  IS  the  prop- 
er and  ear?ti«ioe^  DISTRICT,  THE  JUDGE  OF  THE  SIXTH  PRESIDING. 

pdh^to  ^CMiwi      ^'  ^^^  "^^  between  the  endorne,  who  is  the  hoMer,  and  the  drawer  and 

although  from  per-  endorser  of  a  bill  of  exchange,  the  eonHderation  may  be  impeached,  and 

sonal  mterest   he  ^^  question  whether  flid  drawer  ever  received  conrideration  or  pavment 

cannot  tii ;    yet, 

tiiere  is  no  oAer  tliMefor?  enquired  into. 

Jurisdiction  to  tiy  2.  And  where  from  the  evidence  it  appears  doubtful  whether  the  drawer 
•  «f!ft'  J^.M,?  of  the  bill  has  ever  received  the  vt lue,  or  any  consideration  therefor,  ^e 
^at  the  judiciary  case  will  be  remanded  for  a  new  trial. 

cannot  supply.  ^his  is  an  action  on  a  bill  of  exchange  ckawn  by  the  firm 

of  Lastrapes  FVereson  a  coounercial  house  inNew-Orieans, 
trading  under  the  sQrle  and  firm  of  Planch^  A  Courcdle,  in 
favor  of  Louis  F.  Lastrapes  who  endorsed  it,  dated,  Ope- 
loussas,  16th  September,  1828.  The  draft  was  delivered 
over,  thus  endorsed,  to  Alphonse  Desmare,  cashier  pro  tern, 
of  the  branch  bank  at  Opelousas,  and  by  him  transmitted  to 
R.  L.  Booker,  cashier  of  the  bank  of  Louisiana,  in  New-Or- 
leans, and  who  instituted  this  suit 

The  defendants  in  their  answer  state,  that  on  the  28di  July 
1828,  they  addsessed  a  letter  to  Plaach^  &  CourceD,  re- 
questmg  them  to  accept  a  draft  for  $1500,  who  relied 
they  wonM.  Lastrq>es  Freres  on  the  13th  September, 
1828,  drew  on  Plauch^  &  Ckiurcelleior  $1500,  payable  to 
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Loiris  Vanhille,  four  months  after  date.    The  oWect  in  draw-  ^«^^  ^^^!t- 
ing  the  draft  was  to  have  it  discounted  at  the  branch  bank        s.^,^^^^^ 
at  Opelousas.    It  was  deposited  there  for  discount  accord-        ^^"" 
ingly,  but  without  the  endorsement  of  L.  Vanhille.    The  Lastrapbs&ai. 
defendants  aver,  that  the  draft  never  was  discounted,  and  de- 
ny  that  the  bank    ever    gave   them,  or  L.  Vanhille  to 
whom  a  was  made  payable,  any  legal  or  valudbte  cormdera- 
Hen, 

That  soon  after  depositing  the  draft  in  bank,  A.  Desmare 
superseded  the  old  Cashier,  as  Cashier  pro.  tem,  and  called 
on  Ludger  Lastrapes,  one  of  the  defendants,  to  get 
the  endorsement  of  L.  Vanhille  the  payee.  It  was  then  dis- 
covered by  i^stake  that  it  was  drawn  in  favor  of  L.  Vanhille 
instead  of  Louis  F.  Lastrapes,  who  is  also  made  a  defend- 
ant in  this  suit.  To  correct  the  error  and  put  the  draft  in 
such  a  shape  as  might  be  discounted  in  bank,  the  draft  or 
bill  now  sued,  was  given  in  lieu  of  it  The  defendants  al- 
ledge,  thatwhen  die  draft  was  last  drawn,  they  had  nocredit 
in  bank  on  account  of  it,  nor  have  they  ever  received  any 
consideration  from  the  bank,  or  firom  the  plaintiff,  for  or  on 
account  of  it.  That  it  was  drawn  and  deposited  in  bank  to 
get  discounted,  but  that  neither  the  Lastr^ies  fr6res  nor  their 
co-defendant,  who  endorsed  it,  ever  received  any  consider- 
ation for  it 

The  draft  was  presented  to  Flauchd  &  Courcelle  on  the 
20th  of  October,  for  acceptance,  who  refused.  It  was  pitv 
tested  for  non-acceptance  and  due  notice  alledged  to  have 
been  given  to  the  endorser. 

From  the  testimony  of  A«  Deflmare,  it  appears  when  he  ar- 
rived to  take  charge  of  the  bank  at  Opelousas,  that  the  frst 
draft  drawn  by  Lastrapes  freres,  payable  to  Louis  Vanhille, 
was  handed  over  to  him  by  Mr.  Saul  the  old  Cashier,  as  so 
much  cash,  and  received  from  Saul  and  counted  as  such. 
Desmare  then  called  on  U,  Lastrapes,  one  of  the  defend- 
ants»  and  informed  him  there  was  tome  mistake  about  it,  as 
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Western  Dbtrict.  the  draft  was  not  endorsed,    Lastrapes  gave  the  one  sued 

,^^„^^^     '  on,  payable  to,  and  endorsed  by  his  brother  Louis  Lastrapes. 

BooKEE        Desmare,  as  the  agent  of  the  bank,  does  not  know,  nor  can 

Lastrapes^tai.  he  find  oat,  that  any  consideration  was  given  for  the  first 

draft.  The  second  bill  was  given  for  the  first.  That  at 
the  time  of  the  date  of  this  draft,  Lastrapes  had  a  regular 
account  in  bank,  but  it  does  not  appear  from  the  bodes  of 
the  bank,  that  any  money  was  ever  paid  either  to  Las- 
trapes or  Vanhille  for  the  said  draft,  nor  that  they  had  any 
credit  for  it  on  the  bank  books. 

Desmare  fiirther  testifies,  that  it  is  the  custom  of  the  bank 
not  to  give  credit  for  the  draft,  on  the  books,  when  there  is 
no  check  drawn  for  the  amount  of  the  draft.  ^ 

There  were  two  bills  of  exception,  taken  by  Ihe  plaintifis. 

L  To  the  vritness,  Desmare's  proving  that  no  consider- 
ation was  given  for  the  draft ;  or  that  the  defendants  receiv- 
ed none. 

2.  To  the  decision  of  the  Court,  sustaining  the  defend- 
ants' objection  to » Desmare's  detailing  the  declarationB  of 
Saul,  made  at  the  time  he  received  the  draft  from  said 
Saul. 

L  BrownMm  cmd  Lewis  for  the  plaintiff,  contended — 

The  evidence  of  Desmare  going  to  prove  a  vxmt  of  con- 
sideration in  the  draft  sued  on,  was  improperly  admitted  be- 
cause it  contradicts  the  admission  on  the  face  of  the  draft 
itself,  that  valve  was  received. 

2.  The  draft  sued  on,  was  transferred  to  the  plaintiff,  in 
the  ordinary  course  of  business,  and  was  received  not 
subject  to  any  equity  between  the  parties. 

3.  The  only  cases  in  which  a  want  of  consideration  can 
be  pleaded,  are  in  ordinary  contracts  where  the  instniment 
had  been  given  throu^  error  or  frauds  neither  of  which  is 
alleged  here. 

4.  The  refusal  of  the  district  judge  to  permit  Desmare 
the  viritness  of  defendaiits,  to  detail  the  deolarations'made  bv 
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Saul  at  the  time  of  ffiving  the  draft  to  witness  in  'bank,  is  Westera  l>i«^kt 

r    L  September^  1880. 

erroneous,  because  their  declarations  make  part  of  the  res        s^^^>,^w' 
gestae.   1  Starkie  on  Ev.    36.  37.  §.  20  21.  ^"^"^ 

Garland  and  Stmoafor  defendants  ;  ai^gued,  LastbapsiI^ai. 

1 .  That  the  loaiU  or  failure  of  consideration  of  a  promisoiy 
note  or  bill  of  exchange  might  be  properly  inquired  into,and 
proved  as  between  the  payee  and  the  maker.  3  Mar.  N.  S. 
599.  1  ib.  N.  S.  625.    8  ib.  N.  S.  556, 

2.  That  the  comdderation  of  a  note  or  bill  might  be  uw- 
peached  and  the  want  of  it  enquired  into,  in  the  hands  of  an 
endorsee  who  was  .privy  to  the  transaction  or  had  notice  of 
it.    2  Starkie.  Ev.  281.  12  Johnson  306.     12  Mar.  402. 

3.  That  the  drawer  of  a  bill  may  show  by  parol  evidence 
that  he  received  no  consideration  for  it.  3  Mar.  640 — 1. 
ib.  N.  S.  90—2  Starkie.  Ev.  2T7. 

4.  J!he  .fitct  of  a  bill  being  endorsed,  is  not  conclusive  evi- 
dence that  it  does  not  belong  to  the  payee.  The  draft  in 
this  case  veas  not  received  in  the  ordinary  course  of  busi- 
ness :  and  the  bank  did  not  get  it  fix>m  the  payee,  but  the 
makers.' 

5.  A  bill  of  exchange  always  imports  a  consideration  ; 
but  it  is  not  to  theformf  or  its  being  in  tmriting,  that  the  Law 
gives  it  this  effect — ^it  is  to  facilitate  its  negotiation.  Chitty 
on  bills  9. 

6.  The  words  txzlue  received  jn  a  bill  or  note  are  only 
prima  fa/de  evidence  of  consideration,  and  throws  the  bur- 
den of  proof  on  the  defendant.    7  Johnscm  321. 

7.  If  one  bill  be  substituted  for  another,  it  ir  liable  to  all 

the  eqitity  incident  to  the  (^e,  in  lieu  of  which  it  was  given. 
2  Starkie  Ev.  292. 

Martin  Judge,  delivered  the  opinion  of  the  Court. 

This  is  a  suit  on  a  bill  of  exchange,  drawn  as  an  accom- 
modation paper,  given  by  the  drawer  to  the  cashier  of  the 
bank  of  Louisiana  at  Opelousas  ;  and  by  him  sent  to  the 
mother  bank,  of  which  the  plaintiff  is  Cashier.  The  de- 
fendants, the  drawers,  and  endorsees  denied  any  considera- 
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WMtern  Diftrict.  tion  was  given  for  the  bill.    There  was  a   verdict    and 
^^„r.^^       judgment  for  the  plaintiff  and  the  defendants  appealed. 
BooKBR  The  testimony  shows  that  a  bill  of  the  same  amount  as 

LABTRAPBflfAii  tho  oue  suod  on,  subscribed  by  the  same  drawers,  but  not 

endorsed  by  the  same  payee,  was  handed  among  the  bills 
and  notes  of  the  baiik,  by  the  former,  to  the  present  cashier 
of  the  bank  at  Opelousas,  who  caHed  on  the  drawers  with 
a  request  they  should  have  it  endorsed.  They  replied,  it 
was  the  one  drawn  in  favor  of  the  person  whose  name  ap- 
peared as  the  payee  ;  and  they  gave  another  bill  of  the  same 
amount  m  £|vor  of  another  payee  who  endorsed  it. 

These  facts  were  deposed  to,  by  the  new  Cashier,  who 
said,  nothing  in  the  books  of  the  bank,  showed  any  payments 
by  the  former  cashier  for  the  bill — nor  was  any  made  by 
the  New  Cashier :  that  bills  were  often  purchased 
by  the  former  cashier  without  the  intervention  of  the  board. 
He  paid  the  money  often  without  making  any  entry  on  the 
books,  or  requiring  any  check  or  receipt ;  and  even  when 
he  placed  full  confidence  in  the  drawers  he  did  so  before  the 
bill  was  end<M'sed. 

On  his  cross  examination  the  witness  deposed,  that  the 
drawers  in  giving  the  second  bill,  stated,  they  had  not  been 
paid  the  amount  of  the  first,  but  he  told  them  this  was  a 
matter  of  no  moment,  as  he,  the  witness  had  taken  the  bill 
as  cash  from  his  predececoor  to  whom  the  drawers  should 
look  for  payment. 

The  appelianti^  counsel  has  uiged,  that  they  were  entitled 
to  a  new  tried,  and  the  judg^  erred  in  refusing  it.  They 
have  contended,  the  i^pellees  having  given  by  the  crofls  ex- 
amination, evidence,  that  when  the  appellants  gave  the  se- 
cond bill,  they  declared  the  consideration,  or  amount  of  the 
bill  was  not  paid  them  ;  and  it  is  not  pretended  any  was 
paid  afterwards. 

The  ajf^Uee's  counsel  has  urged  that  the  drawers  were 
called  upon  by  the  new  cashier,  on  the  behalf  of  the  bank 
for  an  endoirsement  which  they  were  bound  to  procure  and 
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which  the  bank  was  entitled  to  demand,  even  if  the  former  7^^"i  Dtftriet 
cashier  had  not  paid  the  money-— and  by  giving  the  new  bill       ^.^.^^.^^ 
imoonditi<»ially9  they   admitted  the  bank's  right  to  the        Booub 
amoont  of  the  bill.  LAWBAPssfcAi. 


1.  It  has  appeared  to  us  in  the  absence  of  positive  testi- 


'j.  ^  J.  in         ^t  In  a  suit  betireeo 

mony,  it  was  not  easy  to  preswne  (from  the  mere  circum-  the  endorse,  who 
stance  that  cashiers,  when  they  have  fall  confidence  in  draw-  Af*®<£?^e«'  !^ 
era;  pay  them  the  amount  of  their  bills,  before  they  are  en-  •j<io««'  ^  •  wn 

*^  "^   *  .  .  of  exchange^  fhe 

dorsed  s6  as  to  transfer  the  payee's  title)  that  in  the  present  conMera&n  may 
case  the  cashier  had  such  a  confidence  in  the  drawers  and  the^uestion  v^e- 
paid  them  the  amount  of  this  biU.  ^  r^dy^*^" 

The  appellee's  counsel  has  ui^ged  that  strong  presump-  n<ie«^n  or  pay- 
tion  of  this  arises  finom  the  delivery  of  the  second  bill  to  a  quired  intew 
person  who  denied  the  obligation  of  the  bank  to  pay  for  it  Dm  eridence  it  ap- 

We  have  deemed  it  best  to  remand  the  case  for  a  new  ^^rS^Jj^J^ 
triaL  ^®  j"^  ^  •^'^f 

It  is  therefore  ordered  adjudged  and  decreed  that  the  any  conaideration 
judgment  of  the  District  Court  be  annulled,  avoided  and  re-  wui  ^''reottikSd 
versed,  the  verdict  be  setaside^  and  the  case  remanded  **'*^*''^**"l- 
with  directions  to  the  judge  a  quo  to  proceed  therein  accord- 
ing to  Law  :  theappellee  paying  costsin  this  Court 


01t£lG  4e.  vs.  HATHERN: 
APPEAL  FBOM  THE  COURT  OF  THE  FIFTH  JUDICIAL 
DISTRICT  THE  JUDGE  OF  THE  SIXTH  PRESIDINO. 
Where  a  person  permiti  another,  who  U  living  about  his  house,  and  some- 
times doing  bnsinefli  for  him,  to  have  access  to  his  bar  and  drink  his  f^aaws 
widiout  charge,  in  a  subsequent  settlement  of  the  acoounti  between  Uie 
parties*  the  inn  keeper  will  not  be  permitted  to  make  out  an  account  against 
such  person  for  his  bar-bill ;  but  such  an  account  will  be  considered  an 
efter  ikought^  and  be  disallowed. 

This  suit  is  brought  by  the  curator  of  the  vacant  succes- 
sion of  James  Keith  deceased,  against  TVlUiam  Hathem  to 
compell  him  to  explain  and  settle  a  certain  partnership  trans- 
action which  had  existed  between  them  in  the  life  time  of 

Keith,  and  to  require  Hathem  to  pay  over  to  the  sue- 

H 
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ir««M  DMkt.  cMtxt  Mch  beknoe  as 'diM  end  owing  on  aoooyntofiud 
.^^^^^^^       pennenonp. 
o  Bsio  aee.         In  iSMKeitfi  Mteml  ioio  an  agreement  to  make  ceitain 
H  ATBSB9.     advances  to  Hathern,  who  kept  a  public  tavern  in  Vermil- 

fionviHe,  and  abo  was  occaaionayy  to  give  tus  poreonal  at- 
tention ;  in  considemttte  lie  was  to  have  his  boeiding  gratis 
and  the  {xofits  of  the  tavern  divided  between  them. 

On  die  17th  of  June  IKM,  Keith  advanced  to  Hathan 
$450  to  be  laid  out  in  New-Orleans  for  merchanaise  and 
groceries  f<v  the  ose  of  the  tavern  and  bar.  <hi  ^  Ist 
September  1824t  Keith  further  advanx^  $67,  for  which 
Hathem  gave  his  receipt  payable  on  demand.  On  the  33d 
October  firflowing  Keith  made  a  stiU  fiuther  advance  <^ 
9190,  and  on  the  23d  December  agun  advanced  $35.  17 
for  the  purchase  of  a  barrel  of  liqwMr.  InFebmaiy  1825, 
Keith  advanced  $133.  12,  andin  Aprilaforther  advance 
of  $81  75,  in  Uquon  purchased  in  New-Orieans  and  deliv- 
ered ov^  to  Hadiem  s  and  abo  paid  $8  for  com  and  ad- 
vanced $10  in  cash,  and  Hathem's  due  biU  to  one  Eades, 
transfixed  Keith  which  remains  iBipaid ;  Hathem  also  owes 
a  balance  of  $63— 4nakifl|g  a  total  sum  of  $1038  78^  doe 
fix>m  Hathem  to  the  succession  of  Keith. 

The  petitioner  avers  that  a  settlement  has  been  repeat- 
edly demanded  of  Hathem,  i^dio  still  refuses  to  render  an 
account  and  setde  the  same;  wherefore  he  prays  to  be  cited 
and  compelled  to  explain  the  partnership,  render  an  account 
settle  and  pay  over  whatever  amount  may  be  jusdy  doe  to 
die  soccessioB  of  Keith. 

Hathem  in  his  answer  denied  any  partnenbip  had  over 
existed  between  him  end  Keith  ;  that  in  June  1824  when 
Keith  made  the  advanceof  $450  to  make  purchases  in  Mew 
Orleans  it  v^as  intended  to  have  formed  one  between  them^ 
but  when  the  goods  arrived  Keith  refiised,  and  he  considered 
himself  only  personally  bound  to  Keith  for  the  aatioant  of 
the  advances  made  to  him. 
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Halhern  annexes  an  acoQunt  to  hia  anawer  of  $1019  17  Weiim  Dwiriflt 
against  Keith's  aucoeaaion  and  demanda  judgment  for  it  in 


finrar.  •bjbiq  flic 

The  Court  referred  the  aooounta  between  plaintiff  and  HATHutn. 
defendant  to  referee»-^who  found  $755  87  due  to  Keith's 
estate ;  besides  16  barrehi  of  liquor  imported  by  Keith  finom 
New«Orieans  and  paid  for  by  him,  but  which  was  not  prov- 
ed to  them,  as  having  been  received  by  Hathem.  The 
referees  also  reported  $715  80  as  diie  to  Hathem  from 
Keith's  Buccesrion.  In  the  account  was  an  item  of  $350 
for  Keith's  bar  bill  during  the  time  he  lived  with  Hathem. 
The  referees  reported  a  balance*  of  $40  07  due  Keith's 
estate*  On  the  motion  to  homologate  the  report,  the  plain- 
tiff's counsel  opposed  the  item  of  $350,  for  the  amount  of 
the  grogbiUf  charged  to  Keith  in  defendant's  account. 

It  was  in  proof  that  Keith  drank  much  at  the  bar,  but  that 
no  account  had  been  taken  of  it,  and  no  chaige  was  made 
by  the  defendant  while  he  lived  there.  There  was  no  par- 
ticular partnership  proved — but  Keith  always  declared  he 
had  an  interest  in  the  profits  of  the  tavern. 

The  Court  rejected  the  $350  item  for  the  grog  bill  and 
gave  judgment  for  the  Plaintiff  for  290  07  with  posts. 

TUs  cause  was  argued  and  explained  to  the  Court  Iqr  Mr. 
Brownmm  counsel  for  the  plaintiff— and  by  Mr.  Orow  for 
the  defendant 

MMewt  /.  delivered  the  opinion  pf  the  Court. 

This  suit  is  brought  by  the  Curator  of  the  vaewt  suceeft- 
sion  of  one  James  Keith,  to  recover  from  the  defendant  ob- 
tain sums  alledged  to  be  owmg  by  the  defendant  to  said  sue- 
ccmbn  on  aceoont  of  advances  of  property  and  money  made 
to  him  by  the  deceased  during  his  life  time.  Anaccountwas 
rendered  by  the  defendant  coiisisting  of  various  charges  and 
amongst  others  one  for  drinking  expenses  amounting  to 
$653  37  1^3  for  dxrat  16  mooths. 

Tbe  account  was  sobmitted  to  re/ereeg  who  deducted 
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Wflttam  Diftikt.  about  one  half  of  this  item,  and  on  the  trial  of  the  cause,  the 
^*^^J^!;Jf'^"  Court  below  strack  off  the  balance  and  rendered  judgment 

Grsig  i^.      in  favor  of  the  plaintiff,  fiom  which  the  defendant  appealed. 

HATHBBir.  The  only  qoestion  presented  to  this  Court  for  decision  is 
— — — —  to  ascertain  whether  tfie  fiwsts  of  the  case  as  proven,  justify 
peSte*  *aSXr  ^  judgment  of  the  District  Court.  It  appears  from  the 
£■  *  "hotBe*^ *^d  *®«^<^y  ^^  ^  account  was  taken  or  kept  of  the  liquors 
flometiniee   doing  fiunished  to  the  deceased  ;  or  at  that  time  the  defendant  in- 

busineas  with  him,  _  .       i    i_ 

to  have  access  to  tended  to  make  any  charge— as  he  directed  his  clerk  not  to 
his  '^i^awM  wi£  ^®  any^ccount  of  it.  The  idea  of  making  this  chaige  ap- 
witawilmt '«eSi^  pears  to  have  occurred  as  an  after  thou^t,  and  cannot  be 
meat  of  the  ac-  permitted  to  destroy  the  previous  liberality  of  the  appellant 

countsbetweenthe  '^  j  rr 

parties,  the  innkee  It  is  not  certain  that  the  deceased  would  have  drank  so 
pennitted  to^make  much  uulcss  the  pctotums  had  been  jfumished  gratuituosly. 
^^mh  ^n  '^  "  therefore  ordered,  adjudged  and  decreed,  that  the 
forUsbar-bm;  but  judgment  of  the  District  Court  be  affirmed  with  cost. 

such    an  account '     ^ 

will  be  considered  

an  qfter-thought^  tSSBSSSBS 

and  be  disallowed. 

BAJVT  OF  LOUISULATA  9$.  ST^RLVm  &  AL. 

APPEAL     FROM     THE      COURT     OF     THE     FIFTH     JUDICIAL 

DISTRICT,   THE   JUDGE   OF   THE    SIXTH   PRESIDIHG. 

A  promisBOiy  note  begining  *'  I  promise  to  pay/'  ^c,  and  signed^by  ser' 
eral  peisons,  is  feeentf,  as  weD  as  joint  in  its  obligation,  and  the  parties 
may  be  sned  Jointly  and  severaUy  and  jndgment  renderad  m  ^aiido. 

Legal  interest  on  sums,  discounted  in  bank,  is  the  rate  of  banking  inter- 
est, eatabUshed  by  their  chartoia.  The  maaBimum  of  interest  on  notes 
payable  more  flian  four  months  after  date,  at  the  Bank  of  Louisiana,  is  9  per 
cent,  which  is  the  legal  interest  to  be  allowed  on  such  judgments  in  itv 

This  isan  action  on  a  promissoiy  note,  executed  by  Alis 
Demaret,  Tatrix,  &c.  of  the  minors  of  JejQfersonCafiery, 
deceased,  and  W.  Stirling,  as  joint  makers,  and  DonelsiHi 
Caffery  as  endorser,  for  9640^25,  dated,  Opelousas,  a6th 
June,  1828,  and  <liscounted  at  the  Branch  Bank  of  the 
.  State  of  Louisiana,  at  Opelousas.  The  note  reads  **Iprth 
mwtojNiytotheorderof  Dcmelson  Ca£feiy  Ac."  but  is 
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signed  by  two  perscms  as  drawers,  already  named.     The  ^^^  ^^"^^ 
note  was  regularly  protested  for  non-payment,  and  suit  insti-       v.^-v^ 
tuted  against  one  of  the  makers,  (Sterling)  and  the  endorser   Bank  of  La. 
in  the  Parish  of  St  Mary,  at  the  May  term,  1830.  Stbuino  ^  al. 

The  defendant,  Stirling,  plead  that  he  was  only  a  security, 
and  that  the  principal  should  be  joined,  and  also  prayed  and 
claimed  the  right  of  discussion  on  the  property  of  the  prin- 
cipal, before  he  be  made  responsible.  The  plea  of  discus- 
sion, and  joinder  of  the  principal,  who  resided  in  a  different 
Parish  was  overruled. 

The  defendant  Caffery,  answered  separately,  by  saying 
the  blank  note  on  which  his  endorsement  had  been  obtained,- 
was  filled  up  for  a  larger  sum  than  he  had  agreed  to  endorse 
for,  and  prayed  that  the  makers  of  the  note  be  made  liable 
to  him  for  any  loss  he  might  sustain. 

There  was  judgment  for  the  plaintiff,  for  the  amount  of 
the  note,  with  nine  per  cent  interest  and  costs. 

The  defendant  Sterling  appealed 

Lewis  4"  ^rown^  for  plaintiff.  This  case  is  a  clear 
one  for  the  plaintifi^— 

1.  Where  two  or  more  persons  sign  a  note  or  obligaii(Hi, 
beginning  with  the  phrase  or  words  ^  Ipromue  to  pay,  ^J* 
they  are  jointly  and  severally  bound.  Chitty^^  on  Bills,  Edi- 
tion of  1821,  p.  433. 

2.  The  Bank  is  entitled  to  chaige  interest  on  all  notes  and 
obligat]<Mis,  payable  four  months  after  date,  at  the  rate  of 
nine  per  cent,  from  the  time  they  are  due,  until  paid.    La. 

Code,  2895.    1  Moreau's  Dig.  50. 

» 

Bowen  for  defendants.  There  are  two  questions  in  this 
case.  1.  WiUb  person  signing  with  the  drcaoer  of  a  note 
or  obligation,  beginnmg  with  the  phrase  ^  I  promise  to  pay, 
6ce/*  be  bound  as  a  principal  m  solido,  or  only  as  common 
surety? 

2.  Can  the  Bank  receive  interest  at  the  rate  of  nine  per 
cent,  on  its  notes  or  bills,  after  they  become  due  and  protes- 
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Wenm  nktakt  ted,  when  ithaa  already  chained  and  reoemd  tbia  rate  of 

'  mteiest  fiK>m  tbe  date  of  Ihe  difeoicftf  until  dii0  7 


Bank  of  La.       MarHn  J.  delivered  the  opinioii  of  the  Com!. 
SvBRbiHo  4AI..     '^^  Bask  iiiea  one  of  the  makers,  and  the  endoner  of 

an  accommodation  note,  by  them  discounted. 

The  first  defendant  resisted  the  claim  on  the  ground  that 
he  subscribed  the  note  as  the  second  obligor,  and  must  be 
consequently  viewed  as  the  surety  of  his  co-obligor  alone. 

The  other  defendant  admitted  his  endorsement,  but  con- 
tended he  was  liable  on  the  failure  of  the  makers  only. 

There  was  judgment  against  both  defendants  m  tctido  and 
they  appealed. 

The  appeHantfi^  counsel  has  insisted — 

1.  The  first  defendant  was  liable  for  one  half  of  the  sum 
mentioned  in  the  note,  as  the  note  is  ajomt  one  only. 

2.  The  Court  erred  in  allowing  interest  at  the  rale  of  nme 

A  promlMOiy  note  per  cent 

l^^^^'^^TTay!*'  '*  '^^  '^^^  though  subscribed  by  two  individuals  is  wor- 
^'•Bdmgned  b7  ded  in  the  sinffularr--''/profftt4e  to  pauf  If  a  note  signed 
•nerdi  m  well  m  by  several  persons  and  begin,  ^  I  promise  to  pay  dec,**  it  is 
tiOT» ud  tte^  several  as  well  bb  joint ;  and  the  parties  may  be  sued  joint- 
^^^ZJ^:^  ly  and  severally.  CWtty  on  Bills,  Ed.  1821,  433. 
fy^md  jiMigiMnt     H.  The  note  was duly  protested,  and  notice  was  duly 

'  given.  Legal  interest  was  therefore  to  be  allowed. 
Lepl  intMMt  on     Legal  interest  cm  sums  discounted^by  Banks  is,  that  eslab- 
SSfkTfJLto  Kshed  by  their  charters.    La.  Codc^Art.  2866. 

art  eitabiii^ed  by  The  plaintiffs'  charter  establishes  nine  per  cent  as  the 
UMirchartm  "nia  maximum  of  mterest  which  they  may  take  on  loans  and 
tertit  on  notea  discounts.  L  Moreau's  Dig.  50,  sec.  12. — ^When  a  note 
thaa  four  montfas  like  the  present  is  pajrable  more  than  four  mcMiths  after  dis- 
£!nkof  L^uiriam!!  ^^^'^^  ^^  ^^^'  ^®  therefore  think  that  the  District  Judge 
"w^iaft  7<SSii  did  not  err  in  considering  nine  per  cent  as  the  rate  atix^ber- 
interert  to  be  ai-  est  established  by  the  charter,  in  the  jxesent  case,  and  eon- 
radgmeDti  in  its  sequently  as  the  legal  interest  stated  in  the  Code. 
'*^^'  Itistherefoi^  ordered,  adjudged  and  decreed  that  the 

judgmem  be  affirmed  with  coats. 
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9epUmb9t^  J8M. 
BUDaOJT  M,  DJWQEBFIELD  Sf  JiL.  ^^ 


y«»  m 


4PPBA&      FROM      THB     COOBT  OP     THB  FIFTH     IVIMtClAL  HuWOP 

DISTRICT,  THB  JUDGE   OP    THB   SIXTH  PRESIDING.  DaBO«»FX«X.D 

Nodiiiig  in  our  jurupradence  authoriies  two  ezecutioiu  issuing  at  ^  ,  j^  ^i 
nme  tint  on  one  judgment,  winterer  bo  the  ntunber  of  penons  igunst  47  iVft] 
wiKmi  1  joint  recoreiy  »  kad  ;  and  llxngh  they  tende  in  diffneot 

WbBi«  two  executiocie  issue,  one  after  te  o<iier»  QA  flk«  saoie  yaigmsD^ 
although  to  different  Parishes,  the  second  if  iiregnlar;  but  nodiiug  ou^t  to 
prevent  the  execution  of  the  first  one. 

If  two  executions  issue  simultaneously  on  the  same  judgment,  and  one  of 
(hem  be\«tedon,flie  other  may  be  enjoined  ifaitempted  to  be  enforeed  also. 

It  is  not  enough  to  show  mere  irregularity  to  obtun  an  iiymctieo  infU' 
ry  to  the  applicant,  or  apprehension  of  it,  akm  can  aulhorise  a  resoii  to 
this  extraordinary  remedy  for  relief. 

Belief  by  injunction  is  an  equitd»te  remedy,  and  fliose  who  seek  equity 
mvst  do  equity. 

AniivunctionwiUiiolbedissolved»<ef«Bif  ever  M  imgdeily  eli<aiaed» 
if  it  appean  from  the  drcumstaaces  of  the  case,  ^  perty  by  an  ioanediafce 
application  would  be'entitled  to  a  new  one. 

A  judgment  was  obtained  at  the  fall  term  1829  of  the 
Dis^ct  Court  of  SL  Martin  fay  Elizabedi  M.  Dangerfield^ 
Executrix  of  H.  Dangerfield,  and  against  fihe  heirs  of  Charles 
M.  Thhiston  for  $1838  78,  with  interest  and  costs.  There 
were  tWo  heirs  Alfred  and  Edmund  Thruston.  The  peti- 
tioner was  the  wife  of  Alfred  now  deceased,  and  as  such 
became  his  representative  and  heir.  K  f,  fa  was  issued 
against  the  property  of  the  plamtiff  as  the  heir  of  Alfi^ 
Thruston,  on  the  12th  December  1829,  which  was  returned 
not  executed  on  the  18th  of  January  following.  Two  alias 
/J  fds  were  then  taken  out— one  directed  to  the  Parish  of 
St.  Martin  and  liie  other  to  St  Mary,  but  corresponding  m 
form  and  amount  with  the  one  returned.  The  Sheriff  seized 
several  negroes  cm  the  one  directed  to  St  Mary,  belonging  to 
tbe  petkioner.  She  obtained  an  iiijunction  on  the  ground 
that  the  execution  issued  irr^gdarly.  I.  Because  execu- 
tions must  alricfly  pursue  tiie  judgment,  which  these  do  not, 
by  reqiming  interest  when  the  judgment  does  not    2.  That 
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Wastern  Difltrict  no  party  18  entitled  to  more  than  one  execution  at  the  same 

September,  1880.    ,     '^  "^ 

time. 


HuMON  The  answer  sets  up  that  a  partition  of  the  succession  was 


Of. 


D'AjfowiwiKhn  made  between  Alfired  and  Edmund  Thruston  as  the  heirs  ; 
^  ^'"  and  that  the  share  allotted  to  Edmund  remainedin  the  Parish 
of  St.  Martin,  and  the  share  of  Alfred  was  removed  to  St. 
Mary.  The  judgment  being  against  the  heirs  of  the  sac- 
cession  of  C.  M.  Thruston,  and  the  succession  having  becD 
partitioned  and  divided  between  them,  it  was  deemed  ne- 
cessaiy  and  proper  to  issue  an  execution  to  each  Parish,  di- 
recting a  credit  of  one  half  the  judgment  to  be  endorsed 
on  each  execution. 

The  execution  which  was  levied  on  the  share  of  the  suc- 
session  allotted  to  the  petitioner's  late  husband,  Alfred  Thrus- 
ton, is  the  one  enjoined.  There  was  judgment  perpetuating 
the  injunction  on  the  ground  that  the  execution  issued  im- 
providently ;  reserving  to  the  defendant  Dangerfield,  the  right 
of  ascertaining  by  any  legal  means  the  extent  of  the  plaintiff's 
liability  under  the  judgment  against  Thruston's  heirs. 

The  defendant  in  the  injunction  appealed. 

Braunuon  for  plaintiff  in  injunction.  The  execution  must 
follow  the  judgment,  and  two  executions  cannot  issue  at  the 
same  time  to  different  Parishes.  The  judgment  condemned 
Thruston's  heirs  jointly,  each  one  for  his  virile  portion.  It 
is  not  a  judgment  tit  s(dido  which  condemns  each  one  for  the 
whole. 

2.  The  attorney  for  plaintiff  in  execution  cannot  order 
execution  against  one,  representing  one  branch  of  the  heirs, 
and  at  the  same  time  order  execution  against  joint  pro- 
perty of  the  succession  in  an  other  Parish.  Code  of  Prac. 
Art.  625—629. 

Bowen  for  defendants  and  in  reply.    The  execution  pur- 

'  sued  the  body  of  the  judgment    It  issued  against  the  heirs 

representing  one  half  the  succession  in  one  Parish;  and  those 

\  representing  the  other  half  in  another  Parish.     That  if  the 
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ju4gmeDt  is joiiil,  and  the  heirs  have  not  olaimoda  djiyaiion,  y^^gy,  W^jjjjgf- 
the  execution  may  be  levied  on  the  maMof  the  jueeessianiji       >^.^->r^ 
the  hands  of  the  heini.    3  Tidd'sPrac.  910-^12.    8Jote       ^^^^ 
239.    2,Caine8  250.    Code  <^Piocediue  Civil  20&— Si  1.    Djls omwkP 

Where  the  f»x>perty  of  the  succession  in  the  ha«dsof  the 
£ieirs  is  divided  into  two  masses— 4wo  executions  or  a  joisit 
judgmeoA  may  be  issued  against  the  whole,  and  be  levied  on 
each  half  as  was  d(»e  in  tins  case, 

Martin  /.  deliveied  Ae  opinion  of  tke  CourL 

The  petkioner  states  that  the  preseatt  defendant 
against  the  present  plaintiff  and  ctbers  a  judgneMt  whsob 
afterwaids affirmed  by  the  Supreae Court — [SeeSMar. 
JNT.  iS*  332]  OB  which  she  took  out  two  [duplicate]  execii- 
tion»-H>ne  of  which  w^  directed  to  the  Sheriff  of  theFeurisk 
of  St  Mary  ;  and  the  other  to  the  SJseriff  of  the  Pariidi  of 
St  Martin  :  that  1191  the  former,  the  Sheriff  levied  faia  execu- 
tion on  several  slaves  of  the  present  pbintil^  wliicli  are  adb- 
vertised  for  sale. 

The  petitioii  coneludes  widi  a  prayer  for  an  injuncCioii,  on 
the  ground  that  neither  of  die  ^ceeutions  follow  the 
judgmei^  ;  as  they  direct  a  levy  of  intttrest,  of  virihiek  thi 
judgment  does  not  speak — and  on  the  ground  that  two  exe- 
cutions cannot  issue  at  the  same  time  on  one  ju^^gment. 

The  u^unclion  was  made  perpetud  ;  but  the  right  wus 
reserved  to  the  plaintiff  iu  the  execution;  to  an  alias,  after     %TfjiLA^^^ 
having  ascertained  the  part  of  the  judgment  for  whid^  the  ixuispndmm  •«► 
defendant  in  execution  is  lisfcfe.    The  former  appealed.         cutioiM  mmn^  i« 

The  record  shovrs  that  the  executions  follow  the  judgment  Sl^^^LSjLS 
wluch  allows  interest.  wkmlm»ru  dlMi 

number  isfii 


u 


The  case  is  that  of  defendants  residing  in  different  Par-  J!!?IfJ^  *5tll? 
ishes,  against  whom  there  is  a  joint  recovery.    Duplicate  n«d,tlthoMA  tbey 
executions  were  taken,  on  the  back  of  which,  instructions  Parishes. 
were  given  to  the  Sheriffs'  respectively  to  levy  the  propor-  ecutiooslmie!  one 
tion  due   by   the  defendants  residing  in  their  respective  S^J^eSLCt 
Parishes. 

I 
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of  proceeding  is  certainly  more  expeditioas 

'  than  correct    Nothing  in  our  jurisprudence  authorises  two 

HuDftoir       executions  issuing  at  the  same  time  on  one  judgment,  what- 

irosKraLP  ever  be  the  number  of  persons  against  whom  it  may  have 

been  obtained :  although  the  injury  which  mayresultfrom  the 


although  to  differ-  mode  resorted  to,  in  the  present  case  is  not  very  obvious. 
M«»dis!negulan  ^  ^^^  of  the  executions  issued  after  the  first — the  irregu- 
to  *  **  vw?Sie*«-  ^^y  is  in  the  second  only  ;  and  nothing  ought  to  prevent 
•cation  of  the  6nt  the  execution  of  the  first.  If  they  be  issued  simultaneously. 
If  two  execQ-  and  one  of  them,  alone,  as  in  thepresent  case,  be  acted  upon, 
2SonIw*on"tt6  ^  execution  of  the  second,  if  attempted  may  be  enjoined : 
•nd  one  o^f^iM  ^^  ^^^^  justice  or  equity  forbid  proceedings  on  the  other. 
•etedon,tikeotlier  It  is   not  enough  to  obtain  an  injunction  to  show  irregu- 

fltty  oe  enioineQ  ii  •     •  •  . , 

•fttonmtedtobeen-  uurity — mjury  to  the  applicant  or  apprehension  of  it,  can 
*TrtkSt*enotijh  ■^^'*®  authorise  a  resent  to  Uu«  extraonlinaiy  relief. 
lL«£aitf "to^obl  ^®  ^^  ""* ^®  would  not  dissolve  an  injunction  irregu- 
tamu  ^Junction  lady  obtained,  if  it  iq>peared  firom  the  circumstances  of  the 
bu!SX^  or  tppe-  case,  the  party  on  an  immediate  applicaticHi  must  have  a 
SS'^S^riiT^  ^^  ^"-  ^^y  *^^*^  y^"  perpetuate  an  injunction  to  the 
SS^^r^S??  «ecution  of  a  writ  of  Ji/a  when  it  is,  clear  the  par- 
fcrveiief.  ty  thus  enjoined  has  a  right  to  proceed  toanew  levy  by  tak- 

tien  iean%«iiiS£  i>V  <^^  ^  alias  or  a  pluries. 

^SS^iA^^S     '"^  apprehension  that  the  second  execution  might  be  levi- 
"^A^lSSSSoo  ®^  ^'^  ^  applicant's  property  in  St.  Martin,  might  have 
«in  not  be  diaou  justified  an  injunction  to  the  SheriflTof  that  Pariah. 
mh!SLaYf^     Relief  by  an  injunction  is  an  equitable  remedy,  and  those 
fi£?Ae"^S!  ^^  ®^  ^^^  ^^^y  ™*^*  ^^  ^^^  themsehres. 


lofflieciee.      It  is  therefore  ordered,  adjudged  and  decreed  that  the 

ve  pert7    py  tn  -    -  •»     o 


ypiici-  judgment  of  the  District  Court  be  annulled,  avmded  and  re- 
'••*•'•  ^  versed  ;  and  that  the  injunction  be  dissdved— the  defend- 
«>^  P^yuV  coats  in  both  Courts. 


R1P0Z17S  07  OASaS 

ARGUED  AND  DETBRMINSD 

IK  TRB 

OF  Tsa 

STATE  OF  LOUISIANA. 


SUPB£ME  COURT TV^ESTERIf  DISTRICT,  ^•SJLF^iSS' 

ALEXANDRIA, OCTOBER,  1880.  ^^^^^JT^^ 

M WTOOW  MET 

MOJ^TuOMERY  v$  RUSSEL,  «t. 


APPEAL     FROM    THB    COURT      OF     THR     SIXTH     JUDICIAL 

0I8TRICT9  THE  JUDOB  OF  THR  SRVRRTH  PRRSIDIHO. 

In  wraminittg  Ae  evidence  upon  which  die  Jury  acted*  if  &e  ConrtievR- 
able  to  coDCur  with  ^ejnry  in  opinion-— it  wiD»  in  accocdanoe  wi&  ila 
uiiial  practice  remand  the  cause  for  a  new  trial*  and  the  opinion  d  aoother 
jury. 

Thymas  for  plaintiff.  This  is  a  suit  brought  to  reooirer 
from  the  defendant  Russell,  the  amount  of  two  security 
bonds,  with  interest*  damages  and  cost*  which  the  plaintiff 
had  to  pay  for  Russell  in  the  state  of  Alabama. 

In  the  Court  below*  the  jury  found  two  verdicts^-Kme  for 
$3,515  19,  interests  and  costs,  the  amount  of  one  bond; — 
the  other  for  $1,621  with  like  interests  and  costs*  beiqg  tha 
amount  of  the  second  bond.  On  the  two  sums  thus  found* 
.the  Court  gave  judgment 

The  defendant  had  set  up  a  claim  for  certain  property  on 
Dog  river,  near  Mobile  Point,  ^diich  he  had  conveyed  to 
the  plaintiff  for  $4000.  This  the  plaintiff  contRnds  was  in- 
tended to  indemnify  him  against  other  securities  and  respon« 


BVSSR4.I. 
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Wefteni  Dis trtct  sibilities  he  was  under  for  the  defendant,  and  which  he  had 

.,,^^^J^^       paid.    It  is  shewn  by  the  evidence  in  the  cause. 
Mohtoomebt        q.  T.  Scott  for  defendant.      The   Dog  river  property 
RuMBLx..      was  conveyed  to  the  plaintiff  to  secure  him  against  all  his 
liabilities  for  the  defendant.    It  veas  valuable  and  abundant- 
ly sufficient  for  diis  purpose,  and  has  never  been  accounted 
~    for  by  Montgomery. 

1.  The  defendant  has  the  right  to  enquire  into  the  validity 
of  the  judgments  on  the  security  bonds  in  Alabama,  upon 
which  the  verdict  and  judgments  are  based  in  this  Court. 
The  original  security  bond  should  have  been  produced  on 
the  trial  here,  as  the  best  evidence,  and  not  a  transcript 
copy.     La.  Code,  art  3005. 

2.  The  security  bond  in  the  second  case  was  originally 
given  in  Alabama  far  the  hire  of  African  slaves,  and  was 
illegal  and  void,  because givenfor  the  hire  of  property  illi- 
citly brought  into  the  country.  The  principal  being  absent 
at  the  time  a  recovery  was  had  on  it,  Montgomery  the  se- 
curity was  remiss  in  not  preventing  such  recovery.  The 
validity  of  such  judgment  was  a  subject  of  proper  enquiry 
here,  and  the  verdict  and  judgment  rendered  on  it  illegal. 
La.  Code,  3005.    6  Toullier  191,  183. 

Martin  /.  delivered  the  opinion  of  the  Court.  This  case 
was  remanded  from  this  Court  at  October  term  1838 — see 
7  Mar.  n.  s.  388. 

This  case  was  remanded  to  have  it  ascertained  whether 

tfaa  property  conveyed  to  the  plaintiff  was  for  the  puipose 

of  seouripg  him  against  any  debts  he  might  be  conq)elled 

to  pay  for  the  defendant. 

la  ezunining     The  juiy  seem  to  have  implied  it  vims  not    In  this  con- 

^ich  ^Tjoiy^  elusion  after  a  close  examination  of  the  evidence,  we  are 

^».  5^  **;•  ^^"^"  unaUe  toconour.    Insuchacase,  it  is  our  practice  so  frr  to 

imaua  to  concur  '  '^ 

with  the  Jury  in  rsgaid  the  verdict  of  a  jury  as  to  forbear  acting  in  mbosi- 

opinkm — ^it  will  in  ^.      ^    .  ,  -    ,  i      i    i.       t  .   .  X 

accordance  with  in  tHm  lo  It,  and  to  send  the  case  back  for  the  opinion  of  an* 

Qittal  practice,  re- 
mand the  cause  for 
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It  is  therefore  ordered,  adjudged  and  decreed  tbat  the  Wertm^Di^ 
judgment  be  annulled,  avoided  and  reversed — the  verdict        .^^^s^ 
set  aade  and  the  case  remanded  for  a  new  trol.     The  w>-   Moi»t««i««t 
pellee  paying  costs  in  this  Court  kusmli. 

a  new  trial,  and  the 
opinion  of  anotti- 

8C  QTT  M.  CALVJT  h  AL.  ^  i*^* 

APFBAI.  TROH     THB     COURT     OP     THB     SIXTH     JUBICIAL  2L    09 

f62  1304 
DISTRICT,  THB  JUDGB  OP  THE  FlPTR  PRBSIDINQ. 

An  inBtniment  of  writing  under  private  signature,  and  not  proved  by  the 
subscribing  witness,  is  still  admissible  as  evidence  of  tide  where  it  had  been 
four  years  subsequent  to  its  date,  recognised  by  authentic  act ;  bat  it  will 
only  take  effect  from  die  latter  date,  without  proof  being  made  of  the 
original  deed. 

At  a  probate  sale  where  property  is  struck  off  to  the  brother  of  die  Parish 
Judge  who  makes  the  sale,  the  latter  may  take  a  conveyance,  and  receive  a 
▼aUd  tidoito  the  diing  sold,  without  being  considered  a  purchaser  at  his  own 
sale. 

But  admitting  it  to  be  proved  diat  the  brother  of  the  Parish  Judge  boqf^t 
the  property  expressly  for  the  latter,  the  nullity  occasioned  thereby,  would 
be  only  relatwe^  and  could  be  taken  advantage  of  only  by  the  heirs,  or  cred* 
iters  of  the  succession  sold. 

The  plaintiff  Thomas  C.  Scott  claims  300  acres  of  land 
on  Bayou  Rapides  adjoining  himself  above  and  the  def^id* 
ant  Calvit  below.  It  was  confirmed  to  one  Kilgour  by 
virtue  of  a  Spanish  grant.  After  several  conveyances,  it  came 
into  the  possession  of  Wm.  Murray  deceased,  and  at  the 
probate  sale  of  his  succession  C.  T.  Scott,  (the  brother  of  the 
plaintiff,and  the  Parish  Judge  who  made  the  sale,)  became 
the  purchaser.  Hec<Hiveyeditto  the  plaintiff.  It  washeld 
by  the  plaintiff,  and  those  under  wh<5m  he  claims  for  90  yean, 
until  the  defendant  Calvit  took  possession. of  900  acres,  m 
virtue  of  a  sale  firom  A.  M'Nutt»  the  other  defendant,  who  is 
cited  in  warranty. 

The  defendants  set  up  older  titles,  and  plead  the  ten  and 
tvrenty  years  prescription.  The  confliction  of  these  respec* 
tive  claims,  and  titles  of  the  parties  can  only  be  understood 


70  CASES  IN  THE  SUPREME  COURt 

Western  Bletrict  by  an  actual  in8pecti<»  of  the  mape  and  pbts  of  survey  made 

October,  IS90,     ^  '^  -r  r  / 

out,  and  filed  in  the  cause. 


Flint  for  plaintiff,  exhibited  title  and  a  plat  or  map  of  sur- 
vey, to  shew  the  correctness  and  superiority  of  plaintiff's  claim 
to  the  land  in  dispute,  and  the  correctness  of  the  judgment 
of  the  Inferior  Court. 

Winn  for  defendant,  explained  from  the  maps  and  plots 
of  survey  and  title  papers,  the  reason  why  the  defendant 
should  hold  the  land  in  controversy, 

2.  H^  ui^ged,  the  sale  to  the  plaintiff  was  invalid,  because 
in  effect  made  to  himself  as  Parish  Judge  throu^  the  agency 
of  his  brother. 
Mathews  Judge^  delivered  the  opinion  of  the  Court. 
In  this  case  the  plaintiff  claimed  from  the  defendant,  a 
certain  tract  of  land  as  described  in  his  petition  for  which  he 
obtained  judgment  in  the  court  below,  and  the  defendants 
iqppealed. 

Both  parties  claim  title  to  different  parts  of  an  entire  tract 
granted  to  Joseph  Kilgour,  the  original  vendor. 

Several  objections  was  made  on  the  trial  of  the  cause  in 

the  District  Court  to  the  manner  in  which  the  plaintiff 

deduces  his  title.     The  first  was  to  the  admission  of  a  writing 

under  private  signature  as  not  being  established  by  the  best 

evidence,  in  consequence  of  the  plaintiff  not  having  produced 

one  of  the  subscribing  witnesses  to  the  deed. 

An  inrtniment      '^^^  instrument  was  about  four  years  after  its  date  recog- 

of  writiiy  under  joked  by  the  seller  in  an  authentic  act,  and  firom  this  last  date 

and  not  proved  by  must  take  effect  vrithout  proof  of  the  original  deed. 

^ta    "^''^k^      Asecondexceptionwastakentothelast  linkin  theplain- 

miMible    tf  eri*  tiff's  chain  of  titlp  ;  and  in  support  of  this  exception  it  is  al- 

wbereit  had  been  ledged  that  he  was  in  reality  a  purchaser  at  a  probate  sale 

qi^t^toHa'^tei  ^"^^  ^V  himself  US  a  Judge  in  that  capacity,  althougji  the 

SSS^S-^uHt  P^'^^'^y  ^'^  **™^*^  ^^  ^  **^* '^^^^^  Scott,  and  af- 

wiil  only  take  ef-  terwards  conveyed  by  the  latter  person  to  him.    The  evi- 

date,  without  proof  dence  of  the  case  does  not  clearly  establish  this  fact :  and  if 

it  did,  we  incline  to  think  that  the  nullity  occasioned  by  it 
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• 

would  only  be  relative — to  be  taken  advantage  of  by  the  ^®^J™  l>»*rict 
heirs  or  creditors  alone,  of  the  succession  virhich  was  sold.        n.«.^v^ 
In  testing  the  correctness  of  the  judgment  of  the  Inferior         Scott 
Court,  we  shall  consider  the  title  under  which  the  defend-  Cai.vit  4r  al. 
ants  claim,  as  the  oldest.    It  was  passed  by  authentic  act  on  T\        !    77" 

being  made  of  me 

the  18th  of  June  1810.     The  recognitive  act  which  is  the  original  deed, 
commencement  of  the  plaintiff's  title  in  relation  to  tliird  per-  where  property  if 
sons,  was  executed  on  the  22d  September  1812.  b^b^r  d^ih^  p^ 

The  decision  of  the  case  depends  principally  on  the  con-  >^b    ^^fSB    who 

r  r         I      J  makes  the  sale,  the 

struction  which  ought  to  be  given  to  the  original  deed  of  latter  may  make  a 

sale  under  which  the  defendants'  claim.  recSve*a^^Ud  ti- 

It  purports  to  convey  132  American  acres  of  land,  to  be  Sd^dthout^f 

taken,  beginninff  at  the  lower  limits  of  the  vendors'  tract,  considered  a  pur- 

chaser  at  his  own 

with  one  equal  proportion  of  front  on  the  Bayou,  and  depth  sale, 
agreeable  to  the  whole  quantity  left  of  said  tract  of  land;  to  be  proved^at 
reserving  to  himself  20  arpens  front  in  such  a  manner  as  to  p^^  ^^e  ^iw't 
haveSOO  American  acres,  superficial,  agreeable  to  the  Spaa-  ^^  propeity  ex- 

"  pressly  for  the  lat- 

ish  custom  of  surveying.  ter,  the  nullity  oc- 

The  testimony  of  M'Crummin  a  Depqty  surveyor  of  th^  ^JSJ  be  oniyrX 
United  States,  shows  that  according  to  the  Spanish  mode  ^^*'be*^ei^2^ 
of  surveying,  he  surveyed  for  the  plaintiff  about  20  ar-  ▼■ntage  of  by  the 

,  heirs  or   creditors 

pens  fix>nt,  which  gives  to  him  only  the  quantity  of  superfi-  of  the  succession 
ces  called  for  by  his  title.  Ealgour  in  his  sale,  under  which  ^ 
the  defendants  make  out  their  title,  reserved  to  himself  20 
arpens  front,  to  make,  with  the  depth  which  appertained  to 
his  land,  300  superfidal  acres — selling  132  with  a  front  pKH. 
portionate  to  the  whole  front  of  his  land,  which  according  to 
a  plat  made  by  Stone,  a  surveyor,  and  by  which  he  sold, 
appears  to  be  about  30  arpens— of  these  thirty,  the  defend- 
ants seem  to  hold  eight  or  ten,  being  their  proportion.  The 
balance  remained  to  the  vendor,  which  has  since  passed 
from  him  to  the  plaintiff  withoutprejudice  to  the  claims. 

It  is  therefore  ordered  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  be  affirmed  with  cost — ^re- 
serving to  the  defendants  their  right  to  claim  in  another  ac- 
tion the  value  of  the  improvements  made  by  them  on  the 
land  and  recovered  by  the  plaintiff,  if  any  they  have. 
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WtitMlk 

Oeioher,  1B90.  STEWAJiT  p$.  CARLtN"  h  JiL. 

4?    70l         gTBWABT         APPBAL     FROM     THE     COURT     OF     THB     SIXTH   JUDICIAL 

•f. 

CAMiaH  ^  AL.  DISTRICT,    THE     JUDOE   OF    THB   FIFTH   PRESIDING. 

Wteo  itttwfofiloiwi  aie  praponnded  to  Am  plaintiff  to  be  aofwered  tn 
^p«i  Omrl,  md  no  day  owTed  for  tnd  fixed  hf  the  Cooit  oo  whick  to  ui- 
•wer  ;  die  pltintiff*t  neglect  to  anfwer  wfllnot  audioffiBe|the  intenogatoriei 
to  be  taken  for  confeiMd. 

WImo  the  defendant  annexes  inteirogatoriet  to  bis  aunrer  and  praya 
**  IbattbephimiffBiy'beraledtoMMwerdkenin  wpm  Chwt,"  h»  mutt 
iff»*ifftipf  totiie  ptoMoKk  of  f^  SSlat  Aitide  of  ibe  Code  of  Pcactioe,  nove 
die  Coort  to  appoint  a  day  for  die  plaintiff  to  appear  and  anawer  ;  and  not 
having  done  ao»  he  will  be  eonaidered  aa  having  waired  hia  right  and  dii- 
peneed  the  plaintiff  from  the  obligation  of  answering. 

Dennis  Cailin  execoled  his  note  to  Dr.  Stewart  on  tlie 
ISch  of  May  1829,  for  f327 — ^payable  <m  demand  with  ten 
per  eeot  miefesl  untfl  paid. 

The  note  was  gnren  tor  medical  sendees.  The  defiscd- 
ant  diedges  that  tfiera  was  an  miderstamSng  betvreen  him 
and  the  plaintiff  that  payment  was  not  to  be  demanded  imtil 
the  ensuing  year :  and  that  notes  and  accounts  on  odier 
persons  were  to  be  taken  in  payment  That  the  medieal 
charges  were  excMUtant  and  the  note  only  given  to  settle 
and  liqaidate  the  account  The  defendants  put  interroga* 
tories  caffing  on  the  plaintiff  to  mf  en  oath  in  open  Courts 
if  the  forcing  statement  is  not  true,  and  that  this  agreement 
tookpiace.  The  inteirogatories  were  not  noticed  or  or- 
dered by  the  Court  to  be  answered.  The  i^atntiffhwi  judg- 
ment Ibr  the  amount  of  the  note  and  interest  Cariin 
appealed 

Dunbar  and  WUmm  aigued  for  the  fJaintiff. 

Brigg$  and  Whm  for  defendant. 

Martin  J.  delivered  the  c^MnicHi  ofthe  Court 

TUs  is  an  action  on  a  promissory  note.  The  defendant 
pleads  the  general  issue  ;  and  that  the  plaintiff  agreed  to 
suspend  his  right  of  sueingfor  aperiod  not  yet  exfured* 

There  was  also  a  plea  of  reconvention.    His  counsel  in 
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this  Court  urged  that  interrogatories  were  put  to  the  plaintiff  ^*®*®™,  ^*i8m 
in  the  angwer,  to  which  the  necessary  affidavit  was  an-       v^^^^<^  > 
nexed.    That  the  plaintiff  did  not  object  to  answer  any  of      Stewart 
these  interrogatories — ^that  therefore  they  ought  to  have  been   Cari^im  4  Al. 
taken  as  confessed  ;  had  they  been,  the  verdict  must  have 
been  for  the  defendant.     Code  of  Prac.  Art.  350. 

It  may  be  true  that  when  the  defendant  does  not  seek  to 
avail  himself  of  that  pari  of  the  Code  of  Practice,  (art.  3S0) 
which  authorises  him  to  require,  that  interrogatories  be  a««^)cr- 
ed  in€pcn  Court  and  in  his  presence:  and  theplaintiffAles  his 
objections;  the  interrogatories  must  be  answered  Without  the 
intrarention  of  any  order  of  Court.  But  when  the  party 
avails  himself  of  the  35 1st  Article,  the  answer  must  be  given 
on  the  day -appointed  to  that  effect  by  the  Judge.  When  interrogt- 

•  .         .  torics  are  propouii- 

In  the  present  case  the  defendant  in  his  answer  prayed  ded  to  the  plainti£f 
that  the  plaintiff  might  be  ruled  to  answer  upon  oath,  and  in  ^^^  *cSw/,*  aS 
open  Court.  He  had  no  right  to  do  so,  except  under  tfie  ^^%^''^  ^e 
351st  Article  of  the  Code  of  Practice  ;  and  that  imposes  on  Coarton  Which  to 

answer  j  the  plain- 

the  plaintiff  the  obligation  to  appear  in  open  Court,  and  an-  tifiTs  neglect  to  an- 
swer on  the  day  appointed  to  that  effect  by  the  Court.  The  thoriee^the  **?nter^ 
defendant  was  therefore  bound  to  move  the  Court  to  appoint  «>g*toriej  to  be  u- 

^^-         ken  for  confessed. 

a  day.     His  neglecting  to  do  so,  dispensed  the  plaintiff  from  When  the  defend- 

,,,,.,.  r  IT  1.  .1  Mt  annexes  inter- 

ihe  obligation  ot  appearmg,;  and  by  proceeding  to  trial  rogatories  to  his 
without  procuring  the  appointment  of  a  day,  the  defendant  «"^Trthe"plaint?ff 
waived  his  right  to  the  plaintiff's  answer  to  the  interrogations,  may  be   ruled  to 

^3  ^  o  answer  them  tn  O' 

It  is  therefore  ordered,  adjudged  and  decreed,  thaf  the  i>^   Court,'*  ha 

.     ,  f  i^     -rx'  •    '      j^  irn  1-1  must  according  to 

judgment  of  the  District  Coiirt  bearormed  with  costs.  the  provision  of  the 

SSlst  Article  of  the 
>— ^M— —  -Code  of  Practice, 

move  the  Court  to 

CARU^  vs.  STEWART k,  AL.  JPP°*J*^  iif^  ^^ 

,  the  plaintiff  to  ap- 

APP£AL    FROM     THIS     COVKT     OP  .  THE     StXTH    JtlDICIAL  P®*'  "***  answer; 

and    not     having 

OISTaiCT,   THE   JUDGE    OF   THE    SEVENTH    PRESIDINQ.       done  SO,  he  will  he 

•  •  »  1 

Actions  for  slander  and  defamation  may  be  sustained  under  our  Civil  Code«  ?„«'*  waived     his 
without  resorting  to  the  Civil  Laws  of  other  countries,  which  are  said  to  be  right  and  dispens- 

repealed  by  our  Statute  pf  1828.  S^     J?*  J.^*^*** 

.        .         ,  .     ^    -     .      ^  <.  from  the  obugatioa 

In  actions  6f  standtr  and  defamation  oi  character,  the  jury  or  Court  must  ef  ansvrering. 

K 
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Weitern  District*  often  allow  dunafei,  when  no  epeciel  damife  ii  dkown  to  h«T«  been 
October,  18M.  gQitiined. 

'^I^^^'^^^^  Profenriooal  nen  ere  often  oneble  to  exhibit  positive  proof  of  the  injury 

^^  done  to  tteir  reputations  by  mlkionfl  penone  and  ilanderen,  and  wonU 


Stbwakt  4  All.  be  in  many  cases  absolutely  remediless,  if  a  jury  or  a  Court  ace  not  allowed 

to  find  a  g^de  in  the  dictates  of  their  consciences. 

On  the  score  of  the  quantum  of  damages  the  jury  are  the  legitimate  judges, 
and  unless  they  clearly  err,  the  verdict  ought  to  stand. 

.  Cariin  instituted  suit  to  reoorer  damages  of  Stewart  for 
calling  him  ^aperjured  vUlian'*  and  laid  the  damages  at 
•5000. 

Dr.  Stewart  had  given  medical  attendance  to  a  negro  wo- 
msLUt  a  nurse,  belonging  to  the  estate  of  Curtis',  but  who 
Kred  in  Carlin's  family  at  the  time.  His  biH  amounted  to 
$66.  He  called  on  Cariin,  whom  he  believed  was  cogniza- 
ble to  all  the  facts,  and  would  prove  his  account  to  the  ad- 
ministrator of  Curtis's  estate.  The  witness  said  the  bill 
was  exorbitant  That  Dr.  Stewart  had  only  visited  the 
negro  once  when  first  called  in,  and  gave  two  vray  visits. 
When  Cariin  had  thus  testified,  the  Doctor  became  enraged, 
and  declared  publicly  that  Cariin  had  swore  to  a  lie  I  **  that 
he  ¥ras  a  purjured  villianl " 

The  defendant  plead  not  guilty — and  was  permitted  to 
call  vhtnesses  to  show  that  his  bill  for  medical  services  vras 
reasonable  and  just — consequendy  he  had  good  reason  for 
believing  as  true  what  he  chai^ged  upon  Cariin* 

The  testimony  shows  that  Doctor  Stewart  uttered  the 
slanderous  words  in  great  haste  and  in  the  heat  of  passion. 
It  also  appears  in  proof  that  the  plaintiff  sustained  no  real 
injury  by  the  slander.  That  those  who  knew  him  did  not 
believe  the  chajqgetobe  true.  It  excited  some  little  feeling 
in  his  favor,  and  was  rather  an  advantage  than  an  injury  to 
him.  It  was  likewise  in  proof  that  Stewart  had  attended 
faithfiilly  to  the  negro  he  was  called  in  to  see.  That  she 
had  a  very  severe  attack,  and  it  was  the  opinicHi  of  oneor  two 
witnesses  who  saw  her,  that  it  must  have  reqdired  great  skill 
and  attention  to  save  her  lift. 
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The  jury  however  found  a  verdict  of  1000  dollars  for  the  ^^}^^^  ^%!2!* 

•*    ^  OetQbert  1830. 

plaintifT.    It  appeared  from  the  record  that  the  verdict  wad       ^^.^^-^^^ 
given  in  by  the  Jury  on  the  3d  of  May— -judgment  rendered        ^^^'" 
on  the  verdict  and  entered  upon  the  minutes^  the  7th  of  May  isb«w abt  h  At. 
and  signed  by  the  Judge  the  same  day,    A  motion  for  a  new 
trial  was  made  on  the  lOth  and  1 1th  of  May — ^which  was  over* 
ruled  as  not  being  made  in  time.    The  defendant  appealed^ 
Briggs  €md  Winn  for  the  plaintiff;  contended  that  the 
action  for  slander,  and  the  finding  exemplary  damages  should 
be  mflintamed  and  Wais  properly  brought.    5  Black.    Com. 
334.    'Code  of  Pi^ctice  Art.  554  wa^  cited  to  show  th« 
motion  fbr  a  flew  trial  was  not  in  time. 

Dutibar  for  defendant.  This  action  can  only  be  sustained 
on  the  article  24  of  the  La.  Code  ;  asno  special  damay 
was  proved  none  can  be  recovered.  Pandects  Francoises  10 
Vol.  82  391.  11  TouUier  154.  4  Martin  Rep.  Juris.  25.— 
Clef  de  Loi  Horn.  63  112  132. 

The  motion  for  a  new  trial  was  in  lime.  Three  whdk  ' 
days  between  the  rendition  of  Judgmenttuid  signiog  mostbe 
allowed  to  move  a  new  trial.  It  may  be  movadfor  and 
granted  at  any  time  before  si^ni^g  'judgment  even  i^r  dib 
three  days  between  rendering  it  on  the  niiiiute^  and  signing 
it  may  have  elapsed.    5  Mar,  N.  S.  319. 

Mfirtin  /.  defiverod  the  opinion  of  the  Court. 

This  is  an  action  of  slander  for  calling  the  plaintiff  <'  apur- 

jwred'mUianr    The  plaintiff  had  a  verdict  and  judgment  for 

1000  doHan.    The  defendant  made  an  unsuccessful  effi>rt 

to  obtain  a  new  trial— and  appealed  from  the  decisim  of 

the  District  Court  refusing  it. 

The  appellees  counsel  has  contended  the  motion  came  too 
late,  and  if  it  had  been  in  time,  ought  to  have  been  rejected. 

Wc  have  examined  the  case  in  the  point  of  view  most 
favorable  to  the  appellant,— as  if  the  motion  for  «  new 
trial  had  been  in  time. 
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Wettem  District.      The  Efqpellants'  counsel  has  uiged  that  aince^the/epeal  of 
^J^^^     '  our  former  civil  law,  we  are  without  any  remedy  in  cases 
Carlix        of  defamation  ;  at  least  in  cases  .where  special  damage  is 
Stewart  if  al.  not  proved. 

The  appellee's  counsel  has  referred  ^us  to  the  case  of 
Stackpole,  vs.  Henen.    5  Mar.  N.  S.  481,  in  which  the 
action  of  slander  seems  to  be  recognized  by  this  Court,  and 
BXi  act  of  the  legislature  passed  at .  the  following  session  of 
the  legislature,  bottomed  on  our  decision.     He  has  also  ci- 
ted the  2l8t»  and  the  2295th  articles  of  the  LouisianaCode. 
It  IS  useless  in  the  present  case  to  enquire  whether  the 
deraDddefamatioQ  repeal  of  the  civil  laws  by  a  late  act  of  the  legislature,  ex- 
Srjer'**oSrc?^  tends  to  anyotherbut  statutory  laws.     The  parts  of  the  Code 
Code,  without  re-  peijed  on,  would  simply  of  themselves,  authorise  our  Courts 

lortiQg  to  the  civ-  ^  ^  ^  '' 

U  laws  of   other  to  sustain  actions  of  slander. 

cottDtriee,     which       ,  t  .     ^'         ^i      •  /^     ^  ^    • 

are  said  to  be  re-  In  such  actions  the  jury  or  Court,  must,  m  many  cases 
^f(  \l^^  "**!'  a«o>^  damages  when  no  special  damage  is  shewn. 
In  ^^^*  of »hn-  jf  ^  professional  man  is  maliciously,  and  without  cause, 
of  character,  the  charged  with  being  absolutely  ignorant  of  the  first  princi- 
often  allow  dama-  ples  of  thescience  he  professes,  he  cannot  administer  posi- 
Sd'  ^dMttage*'^  ^ive  Or  direct  evidence  of  the  injury  he  may  have  sustained. 
**faJnS'*^**^*"  ^^  "^^^  ^  ^  many  cases  without  any  adequate  remedy  at 

Profeesional  mei|  all — if  the  jury  Or  a  Court  may  not  find  a  guide  in  the  die- 
are  often  unable  to  /.    i    •  . 

exhibit     poeitiye  tatcs  of  their  own  Consciences. 

So^  to  theifrep^  On  the  score  of  the  quantum  of  damages,  the  jury  were 
tttations  by  m^  ^y^^  legitimate  judges,  and  we  are  unable  to  say  they  erred, 
■landerera ,      and      It  is  thei^efore  Ordered^  adjudged  and  decreed  that  the 

would  be  in  many  /•  <r%  «»     «=> 

cMearemediieM,  if  judgment  of  the  District  Court  be  affirmed  with  costs. 

a  Jury  or  a  Court  ^^— --^«^ 

are  not  allowed  to  asHHSSHsa 

find  a  guide  in  the  FBAJSTKLLhT  v$,  ALEXAJ^DER  ic  -Ah- 

dictates    of  their 

CODSCiencef.  ^ ^^  APPEAL      FROM    THE    COURT    OP   THE    SEVENTH    JUDICIAL 

Un  the  acore  of 

Uie    quantum     of        district,  THE   JUDGE   OF   THE    DISTRICT  PRESIIMKG. 

damarei,  the  Jury 

are  the  legitimato      ^^o  execution  of  a  note  upon  which  suit  is  founded  being  eetahliAed, 

Judgee,  and  unless  and  its  consideration  shewn  ;  the  plea  of  usury  set  up  against  it  appearing 
£•  vetdict  ouffht  ^^^^'^^'i^^*  jvds>Mnt  for  Ae  amount  of  the  note,  interest  and  cost  wiU  be 
tostaad.  aAroied 
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The  note  sued  on  was  dated,  February  19th.,   1835,  and  WMtem  District 

...  ,  ,  ,  .i-i  October^  18S0. 

had  been  given  on  a  settlement  between  the  parties  for  the       n^pv-^ 
balance  due  for  the  ptvchase  of  8  slaves  by  the  defendants      FmAimunr  - 
from  the  plaintiff.    The  note  was  given  for  $2,103  78  with    ax^bzaitdbs. 
interest  at  10  per  cent,  until  paid.    It  was  ^ven  after  sev- 
eral renewals  of  previous  notes,  in  which  it  clearly  appear- 
ed from  the  record,  that  coventional  interest  had  been  faith- 
fiilly  and  correctly  computed. 

The  defendants  set  up  in  defence,  a  redhibitory  defect  in 
one  of  the  slaves,  which  was  wholiy  unsupported  by  testi- 
mony. — ^Also,  that  the  plaiiitiff  gave  a  written  act  of  sale, 
^which  was  without  date  and  thereby  incomplete,  and  prayed 
for  its  completion  before  they  should  be  compelled  to  make 
payment.  Finally,  exception  was  taken  to  the  plaintiff's 
answer  to  interrogatories  as  evasive  and  not  categorical.  • 

A  motion  for  a^new  trial  was  made  and  overruled. 

Wilson  ^  Flint  argued  for  the  plaintiffs. 

Patterson  for  defendants. 

Martin  /.  delivered  the  opinion  of  the  Court. 

The  defendants  sued  on  their  note,  pleaded  the  general  is-    ^Th«   •xecutio'^ 

.  of  ue  note  upon 

sue  and  a  want  of  consideration.  which  suit  is  foun- 

Judgment  was  given  against  them  and  they  appealed.      '  iished,^anf  itTcon- 
The  execution  of  the  note  is  established,  and  the  consid-  llfS^f V*"!]!!!; 

tii6  plea  ot  usury 

ration  is  a  balance  due  for  the  purchase  of  sundry  slaves.  »«*  "P.  agMMt  it 

.  ,        .  •  appeanng  unfoun- 

The  plea  of  usury  is^not  supported.  ded,  judgment  for 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  note,  interests  ind 
judgment  of  the  District  Court  be  affirmed  with  costs  in  "^^^  ^  ■*™" 
both  Courts. 
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<leMr.  ino.  MLAUGBLJA*  m.  MICHAUDSay  k  wil.. 


M^f.iirmwLflT     Aff^SAIi    IFBOV     TBS  COV&T  OF  TRB  8BTKHTH   J«?D1€IAI« 

RumAaMoor  district  thb  ffCDOB  of  ths  ftfth  frbsibiiio. 

9t  ▲!.. 


Qvestiooi  of  fraail  pvtake  of  both  Itw  md  iict--of  ads  done, 
WMtofeonfimnity  tomonilHy  Md^fMIiilMd  kiw,pr6KrfUaf  tiift 
by  which  property  if  h«ld. 

A  sale  which  if  merely  fictitioot,  the  fraud  and  nullity  may  be  only  reU- 
tiye— -andf  uch  fale  might  be  good  af  a  donation,  or  only  voidaa  to  previouf 
cfedilora% 

Bttt  when  fc  <ale  is  made  wiii  Ae  wrowed'^^iioifton  to  rfqfrwiif,  Ihe  agt 
ifl  ao  contaminating  and  immorai«  that  it  Entirely  vitfataa  ^  ooDtract  and 
randera  it  null  and  votd  to  all  intents  and  purpoaee. 

The  plaintiiflTand  Geoi^  Hamilton,  one  of  the  defend- 
ants intermarried  the  4th  of  June  1814.  On  the  day  of 
marriage,  previous  to  its  celebration,  articles  of  marriage 
contract  were  entered  into  between  the  parties,  in  which  the 
wife  is  made  to  bring  into  the  marriage  17  iMgroes,  speci- 
fied by  name,  estimated  at  95,00(V-Hnibieot  to  an  iocam- 
brance  of  $2,506,  which  she  owed  on  them  :  and  also  500 
d<dlaiB  in  other  prc^rty.  Hamilton  stipulaled  to  brii^  in  a 
plantation  of  1000  arpens  of  land,  estimated  at  $3,000 — 
stock  and  fiurning  utersils  worth  $1500  and  notes  and 
credits  to  &e  amount  of  $3,000. 

The  day  before  the  celebration  of  the  marriage  Mad  of 
making  the  marriage  contract,  Hamilton  jells  to  his  in- 
tended  wife  these  very  17  negroes,  which  she  the  next  day 
brii^  intoimarriage,  fer  the  alledged  consideralion  of  $5,500, 
Three  thousand  dollars  acknowledged  to  be  paid,  and  her 
two  notes  taken  for  $1,350  each,  for  the  remainder. 

On  the  18th  of  December  1816.  Hamilton  and  wife  ex- 
ecuted an  act  of  sale  to  R.  D.  Richardson  &  S.  W.  Downs, 
by  which  they  sold  and  conveyed  the  plantation,  stock  farm- 
ing utensils  and  34  negroes  (being  the  17  sold  by  the  hus- 
band to  the  wife  before  marriage  and   their  increase) — the 

whole  for  $16,000. 
In  May  1839,  the  wife  commenced  the  present  suit  against 
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Mr  husband  for  a  separatieo  ef  property^  and  against  Rieh*  WM**wJ>ii>irt 
aixlwn  for  the  negroes,  aUedging  her  right  of  mortgage  on      ^^j^^^' 
them.  lf-V»ocn»i.iii 

In  the  course  of  the  trial  the  defendant  Riehaixkon  made    RicvAB^ton 
an  affidavit  that  one  Pierre  SoubercaBe,  aince  removed  to         ^  ^^* 
the  Kindom  of  France  waa  a    material  vritnesa,  to  prove 
that  the  sale  of  die  17  negroes  from  Hamilton  to  hit  wife 
the  day  before  marriage,'*  wais  made  in  fraud,  without  con- 
aderatioiH  and  with  the  aomaed  tTUeniioH  to  defraud/' 

It  was  admitted  on  the  record  that  ^HhefaoU  9etfgrth  ui   . 
tkisaffdavUmrtrueJ*    This  admission  afipearad  by.fi^ainr 
tiflPs  counsel  and  was  not  denied  by  her. 

The  parties  went  to  trial,  and  the  Ju^p  ehai|;ed  the  juiy 
'!  that  they  should  take  diis  admission  of  fraud  entire.  That 
it  was  general  v.  e.  the  contract  was  made  in  fraud.  If  frau- 
dulent because  the  price  was  not  paid,  then  it  ipightbegoodas 
a  donation  between  the  parties*  The  want  of  consideration 
would  render  the  sale/roudtfZeiit  and  voidt  ^g^aiast  creditors 
and  others  having  a  right  at  thai  timet  but  not  against  othpm 
requiring  ri^ts  &;c.'' 

Th^pe  was  a  veniict  and  judgment  for  the  pbufitiff-^^the 
defendant  Richardson  appealed. 

Wmn;  Flint  and  Thomas  fMibtfimiAiS. 

Contended  Ist — ^thatthe  appeal  bcmd  was  insufficient  be* 
i^tise  it  was  made  payable  to  M.  A.  L.  Hamilton,  instaad 
of  *'M.  A.  JL.  McLamghUn^  the  maiden  name  of  die 
ptauitiff  and  the  one  in  which  suit  is  brought. 

2.  That  the  property  brought  by  tfie  wife  into  marriage 
was  dotal ;  and  that  no  particular  form  of  expresaion  is  ne- 
cessary to  constitute  a  dot — and  being  such,  could  not  be 
alienated  by  the  wife,  only  in  particular  casesi  tbi^  not  being 
one  of  them.  Civil  Code  326.  Art  16  and  H-4  MartiQ 
Rep.  181. 

BMatd^  DwmB  and  &oa^  for  defendants. 

I.  The  sale  of  the  17  slaves  fitmi  BtamiltM  fehiiia-^ 
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^"^^  ^'"'^  tended  wife,  the  day  before  marriage  yna  fraudulent  and 

Oct0Q€fp  1830.      •       1        a 

s^F^y,"^^      mmulatecL 
^<LAVGHi.i2f       2.  The  marriage  contract  does  not  designate  in  what 
RicHA&osoir    character  or  quality,  the  property  is  brought  into  marriage. 

It  must  expressly  state  that  it  is  brought  to  support  the 
marriage,  to  constitute  it  a  dowry.  Civil  Code  324  Art.  12. 
4Partida.  Tit.  11.     Uws  2  10  11  12  13  15  and  17. 

Mathews  J,  delivered  the  opinion  of  the  Court 

This  suit  is  brought  for  the  purpose  of  obtaining 
by  the  plaintitf,  a  separation  of  property  from  her 
husband,  Hamilton,  and  to  recover  from  the  defendant 
Richardson,  certain-  slaves  described  in  the  petiticM^  which 
she  claims  as  dower,  and  which  she  aUedges  were  illegally 
8ok}  and  transferred  by  her  husband  to  said  defendant. 

The  cause  was  submitted  to  a  jury  in  the  Court  below 
who  found  a  venfict  for  the  plaintiff,  and  from  a  joc^ment 
thereon  rendered,  RichardscHi  appealed. 

The  material  facts  of  the  case  are,  established  by  written 
documents.  1.  A  sale  from  Hamiltcm  to  the  plaintiff  of  the 
riaves  now  claimed  by  her,  dated  on  the  3d  of  June  1814. 
2.  A  marriage  contract  entered  into  between  her  and  Ham- 
ilton, in  which  it  is  stated  that  she  brought  to  the  community 
of  the  marriage  the  identical  slaves  acquired  from  her  in- 
tended hmbaiid,  by  the  sale  executed  on  the  day  preceding 
that  of  this  contract  which  was  made  on  the  4th  of  June 
1814.  3.  A  sale  executed  before  a  notary  by  Hamilton  and 
his  wife  to  the  defendant  Richardson  &  S.  W.  Downs,  in 
which  the  slaves  now  in  question  purport  to  have  been 
sold  and  made,  which  the  appellant  claims  title  to.  them. 

On  these  facts  the  principal  allegations  opposed  lo  the 
.  plaintiff's  right  to  recover  are— 1.  the  nullity  of  the  sale 
from  Hamilton  to  her  on  account  of  simulation  and  fiwid. 
•  2.  That  the  marriage  contract  by  its  term  created  no  con- 
stitution of  dowry,  but  only  amounts  to  an  acknowledgment 
or  recognition  of  the  property  which  each  c^'the  contract 
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ing  parties  brought  into  community  at  the  time  of  the  ^^"N>\  I^ii^^t. 
mamage.  v^.-v^^ 

Prom  this  defence,  our  first  mquiry  relates  to  the  act  of  M*LAuoHx.iit 
sale,  by  which  the  wife  acquired  the  slaves  said  to  hare  been     Rxchardsoit 
constituted  as  a  dowry  in  the  marriage  contract.     And  ac- 
cording to  our  conclusion  on  this  subject. will  depend  the 
necessity  of  examining    a  second  question  relative  to  the 
character  of  this  property  whether  dotal  or  paraphernal? 

Questions  of  fraud  necessarily  partake  both  of  lawand  fact;  Quettiont  of  frtnd 
of  acts  done  and  their  conformity  with  morality  and  estab-  JJJ^^S^^icS 

lished  laws  by  which  property  is  held.     In  the  present  case  ^o"»«  .•nd    flieir 

wftot  of  co&Kinfiity 

the  jury  found  their  verdict  under  a  chaige  fix>m  the  Judge,  to  monli^r  t&d  m- 

on  an  admission  by  the  plaintiff,  that  the  sale  by  which  she  KribiDg  ^  S^ 

pretends  title  to  the  property  claimed  as  dower,  was  feigned  ^Y^^^P^V^*^ 

and  fraudulent ;  and  was  made  with  the  avowed  intention  to 

defraud.     Notwithstanding  this  general  admission  he  seems 

to  have  instructed  the  jury  tliat  they   might  consider  fraud  jj^^^  fietitiou? 

as  relative  ;  and  that  it  could  only  be  alledged  by  creditors  thefrawdwid  niil- 

•'  °         "^  lity  may  bo  only 

of  the  vendor  previous  to  the  act  of  sale — and  that  although  relatiye-«idfucfa 

•  1  1      -x  •        1*1  1*       ^*  T     xi*  ^  sale  mi^tbecood 

void  as  a  sale,  it  is  vaud  as  a  donation.  In  this  respect  we  ^g  ^  diraiatioD,  or 
differ  in  opinion  with  the  Judge  a  quo  as  to  the  legal  effect  p^^^owweStow. 
of  this  instrument.  Had  it  been  merely  fictitious  his  con* 
elusion  would  perhaps  be  correct.  But  surely  no  system  ^^  «  ^  i,  ^ 
jurisprudence  founded  on  equality  and  justice,  can  tolerate  is  made  with  the 
and  give  validity  to  acts  avowedly  made  with  the  intention  todefrai«2,theaet 
to  defraud.  The  admission  is  so  contaminating,  so  explicitly  JJ^fj^^Sr^^SS 
immoral,  that  it  must  entirely  vitiate  the  contract  and  render  *t  entirely  vitiatei 

'  the   contract   and 

It  null  and  void  to  all  intents  and  purposes.  renders  it  nuU  and 

oouftoall  intents 
Ck>nsidering  the  question  of  fraud  in  this  case  as  one  en-  and  pmposee. 

tirely  of  law,  arising  from  the  admission  of  facts  by  the 

plaintiff,  we  deem  it  -.uselesg  to  send  the  cause  back  to  be 

tried  by  another  Jury. 

.Und^  this  fraudulent  sale  the  appellee  acquired  no  title 

in  the  slaves  which  it  purports  to  transfer  to  her.    Thisy  stil^ 

remained  the  property  of  Hamilton— ^were  his  at  the  time  of 

L 
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fl^g^jjj^i^^  thenle  made  by  him  and  his  wife  to  the  appellant  and  other* 
vrv^       who  have  thereby  acquired  title^  &c.  As  to  that  part  of  the 
WtAVQMtn   jiidginent  iidiich  decrees  to  the  wife  five  hundred  dollarB,  as 
HicRABiisoM    regards  the  husband,  it  is  clearly  correct,  whether  the  pro- 
perty on  which  it  is  based  be  considered  either  as  dotal  or 
paraphemaL    But  we  are  of  opinion  that  the  question  of 
privilege  or  mortgage  on  property  sold  and  tranfiferred  by 
her  husband  should  be  left  open. 

This  view  of  the  case  renders  useless  any  inquiry  into  the 
character  of  the  property  alledged  to  have  been  settled  as 
dower. 

In  relation  to  the  objections  made  to  the  appeal  bond  on 
account  of  a  misnomer  of  the  obligee,  we  are  of  opinion  that 
they  cannot  avail  the  appellee.  The  person  to  whom  it  is 
made  payable  is  sufficiently  designated.  In  the  course  of  the 
proceedings,  the  plaintiff  assumes  the  names  alternately  of 
M .  A.  L.  McLaughlin,  wife  of  Geo.  Hamilton,  or  M.  A.  L. 
Hamilton,  taking  thesimame  of  her  husband  as  is  customa- 
ry amongst  the  population  of  the  English  origin.  The  princi- 
pal use  (rf*  names  is  to  identify  persons,  and  the  identity  re- 
quired in  the  present  instance  is  to  ascertain  that  the  plaintiff 
M.  A.  L.  is  wife  of  Geo.  Hamilton. 

It  is  therefore  ordered  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  be  avoided,  annulled,  and  re- 
versed ;  and  it  is  fiirther  ordered  &c,  that  Judgment  be  en- 
tered for  the  defendant  and  appellant  R.  D.  Richardscm 
with  costs  in  both  Courts  ;  and  that  the  plaintiff  do  recover 
from  her  husband  Hamilton,  five  hundred  dollars,  &c. 


GftllATw.  MjULLIO  t  JU^ 
APPBAL    PmOM     THB     COURT     OV     THB    SIXTB    JimiCtAI. 
DltTRIGT,  THB  JtJIMlB   OV  THB   SBVBHTH  rBBSimBO. 

rnwffimiaw  cannot  te  plssdsd  imemm^fkmAfmty^Amihbdmm 
cfliis  debtor  to  liheuitolvtBt,  propoMd  tobt  coiayoMitod,  hm  basii  m- 
qwad  by  fncli  debtor,  mibeequent^  to  tiie  failure  of  fuch  ineolTtiit. 
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A  chtm  due  from  an  imolveiit  debtor  to  a  ptHnenyp  fiim  cannot  b*  al«  ^^{^fn 
lowed  in  comjpensation  of*  debt  due  by  an  individtial  member  of  die  fiiift  to 
Hie  iaaohrent  CItAtir  , 

Richard  W.  Kay  owed  the  estate  of  Jas.  A.  lGk>rdoby  d^  Baillm  4  4l. 
ceased,  $7^,  for  which  he  executed  his  three  noleb  fbr 
$255  each,  dated  January  15, 1820,  payable  in  1,  !2  and 
3  years  from  the  date,  with  ten  per  cent  interest  from  the 
date  until  paid.  The  notes  were  drawn  payable  to  Maria 
C.  Gordon,  widow  and  administratrix  of  her  husband^ 
estate*  Kay  ako  gave  a  mortgage  od  a  lot  of  ground  ih 
Alexandria,  to  secure  the  payment  of  these  notes,  ft  being 
the  lot  sold  to  Kay  by  Gordon.  On  the  19th  of  Koineoiber 
1821,  Kay  sold  and  conveyed  tMs  lot  to  WnL  Bhip^  who 
afterwahls  sold  it  to  R.  A.  Cram  the  present  ptaintiff,  by 
deed  duly  recorded  October,  12  1827.  On  the  3d.  of 
November  1827,  Shipp,  Kay  &c  Co.  transfer!^  all  theb* 
claims  against  Gordon's  estate,  to  said  Crain ;  among  which 
was  a  priviledged  one  of  $  303,  70,  which  had  been  order- 
ed to  be  paid  as  such,  by  the  Court  of  Probates  as  lar  back 
as  April  1820.  It  appeared  never  tohave  been  paid  by  the 
administratrix.  The  estate  also  owed  Shipp,  Kay.  &  Co. 
9500  and  upwards,  for  the  purchase  of  goods,  ^thdse 
were  all  transferred  to  Crain :  and  R.  W.  Kay  who  ^rA 
gave  his  ikree  notes  and  the  mortgage  on  the  lot  now 
claimed  by  the  plamtiff,  was  alsb  d  member  6f  the  Qrtn  of 
Shipp,  Kay  &  Co. 

The  notes  of  Elay,  given  as  above,  were  delivered  up  by 
the  administratrix  of  Gordon's  estate,on  settling  her  account, 
as  uncollected  debts  due  it 

The  estate  of  Gordon  being  insdveut,  P.  L.  Baillio  W9$ 
afyomted  Syndic  by  the  cneditora.  The  two  last  notes  of 
Kay  still  nmakiii^  unpaid,  on  the  19di  March  1628^  the 
Syadic  oblaiBed  an  order  of  sekiire  and  eale  agmet  Ite 
mortgaged  pnqier^^  now  ia  the  poMeesiea  ef  (ktm§  m 
iJmM  poeseisor. 
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WaMn  IMiMct      Ciain  obtained  an  inunction,  and  set  up  his  claims  on  the 

estate  of  Gordon  ^as  amgnee  of  Shipp,  Kay  &  Co.  against 
the  demand  of  the  Syndic,  arising  on  the  two  unpaid  notes 
of  Kay  with  the  mortgage  onthelc^t.  The  injunction  was 
dsBBotvedf  and  Grain  appealed. 

Witm  for  the  plaintiff,  insisted  that  Grain  having  become 
the  Aofia^/&2e  owner  of  debts  due  by  the  succession  adminis- 
tered by  the  Syndic,  be  has  a  right  to  sett  it  off  against  the 
claim  of  the  Syndic  on  the  mortgaged  property  in  his 
possession. 

ThomoM  and  Flint  for  defendant,  excepted  to  the  ^uifi- 
depcy  of  the  appeal  and  on  the  gipund  ; 

.  1.  That  it  is  only  for  half  over  the  nett  amount  of  the  notes 
Biied  on,  without  mduding,  interest  which  had  accrued  ;  and 
that  the  appeal  ought  to  be  dismissed. 

2.  The  matters  now  in  contestation  have  already  been 

decided  by  this  Gourt,  in  a  suit  between  the  same  parties, 
and  that  it  is  now  res  judicata.  See  Grain  vs.  Baillio, 
7  Mar.  N.  S.  273. 

3.  The  claims  of  the  plaintiff  having  been  acquired  since 
the  insolvency  of  Gordon's  succession,  the  Syndic  had  no 
power  to  admit  them  in  compensation  of  the  debt  due  the 
BOCcessicMi. 

Mathews  J.  delivered  the  opinion  of  the  Gourt.  In  this 
case  the  plaintiff  claimed  and  obtained  an  injunction  as  sub- 
aeqaent  purchaser,  and  third  possessor,  against  an  order  of 
seizure  and  sale,  which  issued  at  the  instance  of  the  defend- 
ant in  his  capacity  of  Syndic,  &c.  and  was  levied  on  property 
which  had  been  sold  as  part  of  the  succession  of  the  decea- 
sed J.  H.  Gordon,  which  he  represents  as  Syndic  and  ad- 
ministrator as  an  insolvent  estate.  The  case  was  heretofore 
before  this  Court,  (7  Mar.  N.  8.  273)  and  the  capacity  of 
Bailfio  as  Syndic,  established  and  recognized,  and  cannot 
now  be  l^ally  contested.  The  injunction  obtained  in  the 
present  instance  was  dissolved  by  the  District  Court,  firom 
which  the  plaintiff  appealed. 
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The  only  question  which  the  case  presents,  relates  to  the  ^^^^^^^l^ 
appellants'  right  to  compensate  a  privUedged  ddtj  due  from  ^^-^v^w^ 
the  deceased  to  Ship,  Kay  &  Co.  and  regularly  transferred  ^*i^" 
to  him,  since  the  former  judgment  rendered  by  the  8u-  BAittio  9f  al. 
preme  Court.  It  is  clear  that  compensation  does  not  legal-  ^  T  T" 
ly  take  place  in  cases  of  insolvency,  when  the  debtor  to  the  cannot  be  jpieaded 
msoivent  acquires  claims  against  mm  subsequent  to  nis  in-  yency  when  the 
solvency.  It  was  decided  by  our  former  judgment  in  this  ^^the  uSSlvent] 
case,  that  the  claim  set  up  in  compensation,  being  due  to  the  proposed  to  be 
firm  of  Shipp,  Kay  &  Co,  could  not  be  pleaded,  or  allowed  been  acquired  by 

__  such  debtor,  subse- 

in  opposition  to  one  by  Kay  alone,  to  Gordon's  estate.  qoently  to  the  fail- 

It  is  true  that  the  plaintiff  has  since  the  purchase  of  the  ^^^  *"  "**^ ' 
property  seized,and  since  he  became  owner  thereof,  acquired  "^-^^^^^^deb? 
a  right  to  this  claim  from  all  the  firm  of  Shipp,  Kay  &  Co.  or  to  a  partnership 

fimif  cannot  be  al- 

but  he  acquired  this  right  at  a  time  when  it  could  not  be  oi-  lowed  in  compen- 
lowed  in  compensation  of  debts  due  by  Gordon's  estate ;  for  ^^  i^vWiuS 
it  was  then  insolvent.  ?^^  ®^?**  ^ 

to  the  insolvent 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  be  affirmed  vdth  costs. 


BOSS  M.  PARGOUD. 
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51  1038 
DISTRICT,   THE   JUDGE    OF  THB  SEVENTH  PRESIDING. 

Interest  given  by  a  judgment  forma  a  part  of  it,  and  must  be  calculated 
in,  and  secured  in  the  appeal  bond,  wbiih  together  fonns  the  judgment  of 
the  Court  appealed  from. 

There  is  a  clerical  miBtake,  or  typographical  error  in  that  part  of  the  Eng- 
lish text  of  article  575  of  the  Code  of  Pr^tice,  which  says  the  appeal  must 
be  taken  for  <'one  half  the  amount  of  the  judgment/'  &c.  It  should  read 
**exce€dmg  by  one  haif^e  amount,  Jbc." 

The  appeal  bond  must  exceed  ky  one  haJlf  the  amount  of  flie  whole 
judgment  if^ealed  from,  to  entitle  the  appellant  to'a  suspensive  sqfypeal. 

And  by  the  article  674  of  the  Code  of  ^Practice,  the  judge  mu«t  in  aD  ea- 
s^y' whether  it  be  a  suspensive  appeal,  or  merely  a  deoohUwe  appeal,  &x. 
the  amount  of  the  appeal  bond,  which  is  the  legal  sum. 

Winn  of  Counsel  for  the  plaintiff  and  appellee,  moved  to 
dLsmiss  the  appeal  in  this'case — 1.  Because  the  appeal  bond 
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^MgMBOlMii.  not  Imvu^  been  given  for  the  amount  ordered  by  the  judge 

There  beiqg  no  atatementof  feels  made  out  according  to 
kw« 

The  ordw  of  the  judge  required  the  appeal  bond  to  be 
executed  in  a  gum  exceeding  by  one  hailf^  the  amount  of  the 
judgment  above  rendered^  retuinable,  Ac."  The  judgiqent 
was  for  $1075  together  vrithjudicud  interest  from  the  2d  of 
October,  1828yand  costs.''  The  a{^al  bond  toftetivWasfor 
$1700  only,  being  $40  less  than  the  principal  sum,  and  m- 
terest  and  costs  and  one  half  over  of  the  judgment 

FZtn^  for  the  appellant,  uig^  that  the  appeal  bond  was 
given  for  the  sum  required  by  law,  and  if  the  judge  required 
a  higer  sum,  than  was  warranted  by  the  Code  of  Practice, 
the  party  was  not  bound  to  give  it. 

2.  The  Code  of  Practice,  article  575  provides  that  the 
appellant  shallgive  security  ''for  a  sum  exceeding  one  Judf 
the  ammM4f  thejudgment,  ftc"  In  the  present  case,  the 
appeal  bond  is  evenfor  more  than  one  half  over  the  amount 
of  the  judgment 

Martin  J.  delivered  the  opinkm  of  the  Court 
The  dismiBsal  g[  the  appeal  is  prayed  for,  on  account  of  the 
insufficiency  of  the  bond  The  Judge  required  itfor  a  sum 
exceeding  by  one  half  the  amount  of  the  judgment  In 
making  his  ealculation  the  a{^llant  does  not  appear  to  have 
noticed  that  the  judgment  was  for  a  principal  sum  amd  tnter- 
eet.  The  bond  exceeds  by  one  half  the  principal  soin  :  but 
not  this  sum  and  the  interest  due  at  the  rendition  of  the 
judgment. 
Interefft  giyen  by  There  cannot  be  any  doubt  that  interett  given  by  a  judg- 
pui^tudmu^  mrat,is;Nire  of  the  judgment,  and  ought  to  be  secured  an  an 

w«^bo^i^pt^  But  the  appeDants  counsel  uiges  that  the  bond  is  for  the 
jQ^nt  of  the  sumrequiredby  law,  and  if  the  Judge  required  a  laiger  sum, 
fiom.     *****"  the  party  was  not  bound  to  give  security  therefor :  and  be 
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has  referred  osto  the  Code  of  Pimctice,  Article  575^— wldch  ^f*i»^^  DiMXct 

Odobct^  1S80> 

speaks  of  a  twn  exctediijg  cne  htdf  the  amtmrd  of  the 


jodgment 

We  believe  thevs  is  ft  dericul  or  typo^raphie&l  error  in  this 
partof  the  Code,  and  that  the  intention  of  die  article  was  as    ^     .      7" 

^  There  w  t  der^ 

the  district  Judge  has  onderstood  it.  As  far  as  our  loiowU  ieal  mistake,  or  tjr- 
edge  goes,  it  has  been  until  now  understood  that  the  bond  ^^^'Spart  of  ^ 
should  be  for  "a  sum  exceeding  by  one  half  the  amount,  ^^5^*0?^^ 
&C.''    It  is  clear  either  of  these  articles  «  fty  **  or  "of'*  was  <>>^  of  Precfiee. 

•J     *  11  •**  J  which  ity» the  tp- 

accidentally  omitted.  ^  mint  be  tekea 

The  French  text  of  this  article  places  it  beyond  a  doubt,  St^Sf^jS 
that  the  participle  %"  was  inteBded  Butitistrae'theEng*  j|^''^'  ..^ 
lish  and  not  the  French  text,  is  to  gorenL    In  tfie  two  next  ^^^''mv  h   ^^^ 
articles,  576  and  577,  wUch  treats  of  judgments  for  the  re-  Jw!"      **"*""  * 
covery  of  slaves,  moveable  or  real  pn^^y,  the  appeal  bond 
is  required  to  be  for  an  amount  exceeding  by  mm  half  the 
estimated  value  of  such  slaves  or  moveable  j^toperty  t  and 
in  the  case  of  real  property^  the  Code  speaks  of  an  amouH 
exceeding  by  one  half  of  the  estimated,  value  of  the 
revenue,  dec 
Before  the  Code  of  Practice  cm  jodgmentafin'  the  recovery 

of  a  sum  of  money,  the  appeal  bond  vira^  lequked  to  be  for  a 
sum  not  exceeding  double  the  value  of  the  matter  in  di^Nila;* 
Acts  of  1813.  Ch.  11.    See  a    1  Mar.  D«.  436^ 

Were  we  to  confine  ourattentioQ  to  the  iUtioIe  575  of  the 
Code  of  Practice,  we  mightbe  compelled  toadopt  tbecott- 
struction  contended  for  by  the  appellant's  counsel,  we  think 
that  our  duQr  requires  our  attention  should  be  extended  to     The>i^iM»d 
the  fdlowmg  articles  of  the  Code»  aad  the  preceding  lam ;  W^«aioaiitof 

and  in  doing  so  we  must  cowhide  that  the  dirtrictj4M(ga  WW  S^^ 
coirect  in  requiring  security  for  a  sum  exceeding  by.  one  ^^S^^^ 
half  the  amcfunt  of  the  judgment.  peuive  ivptaL 

But  the  appeUants  coansel  has  fiorliKr  ivged  that  faagiva 
security  for  $1700,  and  this  being  evidently  moie  dum  sat 
ficient  to  cover  coirts,  he  entitled  Uiuelf  Aereby,  if  not  to  a 
stupennoe^  at  least  to  an  appeal  merely  devolutive. 
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Wcfton  IHMct      Whether  the  amieal  be  intended  to  be  devoboive  and  sus^ 

October^  1880 

^^,,p^,„„^      penswe^  xx  merely  denclutivey  the  law  requires  a  bond  for  a 

^^*  sum  to  be  fixed  by  the  Judge — ^Article  575.    The  Judge 

Pa&oovd      cannot  grant  the  appeal  without  fixing  the  sum  in  which 

bond  is  to  be  given  whdn  he  has  done  so,  the  sum  by  him 


And  by  (lie 

de  674  of  the  Code  fixed  is  the  legal  one,  and  a  bond  for  a  lesser  one  is  not  legal, 
^ge'mufltm  aU  It is  therefore  ordered,  adjudged  and  decreed  that  the 
cues,  whejcf  it  ^.^  y^  dismissed. 

be    a.  suspsiuive  ^^^  ^^^^^^ 

q>peal,  or  merely  chishhhb 

mount  of  the  up-      When  a  Probate  Judge  proceeds  to  a  public  sale  of  property  under  his 

pew  bond*  wnfeh  ^^i^  order  of  Court,  he  anumes  the  character  of  an  auctioneer,  and  as  iwk 
IS  the  lecal  sun. 
I  is    not  answeniUe  for  his  eondoct  except  under  ordinary  proceedings 

ettabiishftd  by  Law. 

Tlie  Article  790  of  the  Code  of  Practice  does  not  embrace  tiie  issuing  a 

mandamus  to  compel  an  auctioneer  lo  do  his  duty — ^it  only  applies  to  cases 

which  have  a  tendency  to  aid  the  juriadfction  of  the  Supreme  Court,  which 

is  appellate  only. 

This  was  an  application  to  the  Supreme  Judge  for  a  man- 
damus to  compel  a  Parish  Judge,  acting  a^  auctioneer,  to 
adjudicate  to  the  applicant,  a  certain  piece  of  property, 
for  which  he  alledges  he  was  the  last  and  highest  bidder. 

Wmn  inphjpria  persona  applied  for  a  writ  of  mandamus 
to  compel  Thomas  C.  Scott,  the  Parish  Judge  of  Rapides, 
to  adjudicate  to  him  and  make  a  good  title  to  a  tract  of  land 
appi^sed  to  900  dollars.  The  petitioner  alledges  that  at 
the  sale  of  the  estate  of  Tabitha  Jett,  deceased,  he  became 
the  last  and  highest  bidder  for  a  tract  of  225  arpens  of  land, 
and  that  he  bid  the  appraised  value  thereof,  and  no  one  bid- 
ding any  more,  he  demanded  of  the  Judge,  who  refused  to 
adjudicate  the  land  to  him  and  make  him  a  title  accordingly. 
He  avers  he  made  a  tender  of  the  sum  of  dOO  dollars  which 
the  Judge  dispensed  with,  and  refused  to  receive. 

The  petitioner  prays  for  a  writ  6f  mandamus  command- 
ing the  Puidi  Judge  to  adjudicate  the  land  to  him  and  make 
a  legal  title  thereto. 

Maiheu}$  J.  delivered  the  opinion  of  the  Court 
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ThbiB  aa  iq^Iicatioii  to  the  Court  to  issue  a  mandamus  Wevtm  Birtrici;; 
to  the  Judge  of  probates  for  the  Parish  of  Rapides  to  com^  ' 

pel  him  to  convey  to  the  plaintiff  a  certain  tract  of  land 
which  he  alledges  he  purchased  at  a  sale  of  the  succession 
of  a  certain  Mrs.  Jett. 


When  a  Probate 


The  article 790  of  the  Code  of  Practice  is  relied  on  a»  judgrproc^bto 
authorising  and  requirijig  the  Court  of  Appeals  to  issue  the  *  ^^^  "^^  ^ 
process  now  demanded.  own  order  of  Court 

We  do  not  believe  this  article  to  be  applicable  to  a  case  character  of  an' 
like  the  present.  When  a  Probate  Judge  proceed^  to  a  ^*"lf  noTliS^ 
public  sale  of  property  under  his  own  order  of  Court,  he  "^^J?  ^'^'  *"J 
assumes  the  character  of  a  Auctioneer,  and  as  suelt^  is  not  imderordinaiypro 
answerable  for  his  conduct,  except  under  ordinary  proceed-  ed  bylaw.  ^ 
ings,   established  by  law. 

It  is  true,  that  the  expressions  of  the  Code  S[  Practice  of^e"c6de'd[ 
on  this  subject  seems  to  embrace  all  possible  cases.      But  Practice*  doea  not 

,  1  .         1  embrace  the  issu- 

the  aultepity  there  graBted,must  be  considered  m  relation  to  ing  a  mandamus  to 
the  ec^Rtution  which  allows  to  this  Court  appellate  jurist  nee?to  do  h^du^ 
diction  only :  and  its  mandates  should  be  ctmfined  to  mat-  %''^l^  ^^^^^ 
ters  which  havd  a  tendency  to  aid  that  jurisdiction«  ^a7e  *  tendencsr  to 

aid  the  junsdictioa 

It  is  therefore  ordered,  that  the  plaintiff  take  nothing  by 
his  motion. 


HUGHES  VB    HARRISOJSr  AT  JlL. 

APFBAL     FBOM     THE    COURT   OF   THE   SEVENTH   JUDICIAL 
DISTRICT  THE  JUDGE  OF  THE  FIFTH  PRESIDING. 

A  pramiflBory  note  made  payable  to    order  is  transferrable  by,  endorse* 
ment,  only  to  enable  the'endorser  or  assignee,  to  endorse  it  over,  or  to  re-    .' 
flist  the  dtawer*0  claim  for  tompensation  of  smns  due  him  from  the  ti'anafer-' 
or,  on  account  of  payment  made  before  tranafer,  or  before  thendt^'be^mow 
due.  .    -,  .     . 

Bttttheiiolder  or  payee  of  a  note  ^^  payable  taorder^  may  transfer  sUl 
his  interest  in  it  without  endorsing  it,  in  like  manner  ^a  in  a. cession  of 
goodsor  consignment  to  trustees. 

Paiol  testimony  Is  admisBable  to  prove  the  sale  and  tranafeif  oF^A  note  pay<» 
able  to  order,  without  endonement,  or  written  taoatttw      '     I      /.*  ^ '^ 

M 
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Wmenk  IHrtri«t     One  of  Ihe  piyMt  of  a  pvoniiNiy  note,  wte  togedier  widi  tiie  other, 
OdcbeTf  1880.  lunre  eold  or  esehanged  .it  withoat  reooune  on  lbem»  U  a  competent  wii- 
ncM  to  prove  ttie  confidention  for  which  the  note  wae  given. 


HV«BJM 

EAuaSmmiiAM,.     ^Benjamin  &  Jemima  Harrison  (the  husband  and  wife) 

executed  their  joint  promissory  note  to  Aiks  &  Morris,  or 
orders  for  $483. 16,  dated  Januaiy  1,  1827,  payable  the 
Ist  of  May  following.  The  note  was  given  for  merchandize 
sold,  principally  for  the  use  of  the  wife  and  on  her  credit. 
Ailes  and  Morris  sold  or  exchanged  the  note  with  the  plain- 
tiff by  parol  agreement ;  the  latter  taking  it  without  recourse 
on  the  payees  (Ailes  and  Morris). 

Ailes,  one  of  the  original  payees  was  called  as  a  witness 
to  prove  the  consideration  of  the  note.  His  testimony  was 
objected  to,  because  he  was  an  interested  witness ;  the  ob- 
jections wire  overruled,  and  his  testimony  received.  He 
proved  that  the  goods  for  which  the  note  was  given,  were 
prmcipally  furnished  to  Mrs.  Harrison,  one  of  the  de||pdant^ 
at  her  plantation.  That  she  was  separated  in  propmy  from 
her  husband  in  October  1827,  soon  afler  Htm  execution  of 
the  note ;  and  became  the  separate  owner  of  the  plantatioi^ 
and  negroes  for  the  use  of  which,  the  articles  of  merchandise 
for  which  the  note  is  given,  were  purchased. 

The  defendant  Harrison  plead  a  general  denial.  There 
was  judgment  for  the  plaintiff  against  both  defendants  in 
soUdOf  for  the  amount  of  the  note  sued  on, — ^they  appealed. 

R,  C.  &x^  for  plaintiffs.  This  case  presents  two  questions: 

1.  Can  the  wife  legally  bind  herself  conjointly  with  her 
husband  for  debts  contracted  during  marriage,  under  cir- 
cumstances like  these :  he  insisted  she  could.  La.  Code- 
Art.  2412— 7  Mar.  N.  S.  64. 

2.  Can  the  holder  of  a  promissory  note  payable  to  order, 
shew  by  parol  testimony  that  he  is  the  bona  fide  hcdder  of  it, 
without  its  being  endorsed,  or  any  written  transfer,  and 
recoveron  it?  He  maintained  the  affirmative.  La.  Code, 
9612.— L  Mar.  N.S.   301. 


I 


OP  THE  STATE  OP  LOUISIANA.  M 

Fiint  for  the  defemiants,  ocmtended  for  the  foUoimig  posi-  Waiim  Diitn^ 

^■^  October,  ISSO. 

lions. 


1.  The  wife  cannot  bind  herself  jointly  with  her  husband       Hvohbs 
for  debts  of  his  contracting,  during  manriage.  HAamisoir  9f  al. 

2.  The  plaintiff  cannot  recover  because  he  shews  no  right 
of  action  or  of  property  in  the  note  sued  otkj  either  by  en- 
dorsement or  other  written  transfer.  Chitty  on  bills — 146, 
155.  162.— La.  Code.  1900.  2141. 

Martin  J,  delivered  the  opinion  of  the  Court.    This  case 
was  remanded  from  this  Court  at  its  last  term.  (8  Mar. — 
N.  S.  297).  The  judgment  having  been  reversed  withou 
there  being  an  answer  to  the  amended  petition,  or  any 
judgment  by  de&ult. 

On  the  return  of  the  case  to  the  District  Coujl,  the  de- 
fendants still  continuing  to  neglect  to  answer,  a  judgment 
was  taken  by  de&ult,  which  was  afterwards  made  final. 

Th^ftcord  shews  it  was  admitted  the  defendants  were 
husband  and  wife. 

AOes,  one  of  the  original  payees  of  the  note,  deposed  that  i 
no  written  assignment  of  the  note  sued  on  was  made  to  the  / 
plaintiff;  but  the  witness  and  Morris  the  other  payee,  gave  ' 
it  to  the  plaintiff  in  dischaige  of  a  debt  of  Morris,  which  the 
plcdntiff  was  authorised  to  receive ;  and  for  which  he  gave 
Morris  a  discharge.    Taking  the  note  without  any  recourse 
on  the  witness  or  Morris.    All  this  was  done  with  the  con- 
sent of  the  witness.    The  articles  in  payment  of  which  the 
note  sued  on  was^ven,  were  delivered  by  the  witness  then, 
in  partnership  with  Morris ;  and  though  charged  to  the  hus- 
band and  wife,  were  for  the  use  of  the  wife,  her  children 
and  slaves,  and  furnished  on  her  responsibility;  the  husband 
being  then  insolvent  and  without  credit. 

It  has  been  contended  in  this  Court  that : 

1.  The  note  was  transferrable  by  endorsement  only. 

2.  That  the  witness  [Ailes]  was  incompetent  to  testify  as 
to  the  consideration  of  the  note. 
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Warteni  0iiiiiot      It  istrue  k  is  said  in  the  bodu,  promissory  notes  payable 

O^iobtr  18S0. 

*  to  order,  are  transferrable  by  endorsement  only :  we  under- 


Hvoaas       stand  by  this  (hat  without  an  endorsement,  the  assignee  is 
Habeiso'it  4  AM.,  not  invested  with  the  right  of  endorsing  over  the  note,  or 

resisting  the  drawers  claim  for  compensation  of  sums  due 

made "p^^e^^to  him  by  the  transfer,  or  on  account  of  payment  made  before 
Older  u  tranrfcm-  ^j^^  transfer,  and  before  the  note  was  due.    But  he  certain- 

ble   by     endorse-  ' 

ment  only,  to  en-  ly  can  transfer  his  interest  therein  without  endorsing  the 

able  the  endorier  /•  •  /• 

or  assignee,  to  en-  note,  as  is  done  in  the  case  of  a  cession  of  goods  or  an  as- 
r^  Oie^dnwer^  signment  to  trustees  for  the  benefit  of  creditors.  Endoiaable 
dum  for  compen-  p^per,  passcs  also  by  the  assignment  oS  law  to  executors, 
to  him  from  the  curators,  heirs  &c. 

transferor,  or    ac-         .  .  ^  .  ,  ,  . 

count  of  payment     An  assignment  of  personal  property  may  be  proved  by 

made  before  tramh  ,^x«^««^„ 

fer,  or  before  die  Witnesses. 

"**B  t^S^^^lid        Ailes,  the  witness  appears  from  his  testimony  to  be  to- 

or  payee  of  a  note  tally  desinterosted.    The  note  having  been  taken  by  the 

order,  m^  tiwis-  plaintiff  without  any  recourae.  He  theroforo  was  cMfietent 

L^if^iHfliouf^-  ^  prove  the  consideration  of  the  note. 

dornng  it,  in  like      ](  ig  therofore  ordered,  adjudged  and  decreed,  that  the 

maoner  as  in  a  ces-  .  '   ^ 

sion  of  goodsor  w-  judgment  of  the  Distriot  Court  be  affirmed  with  costs. 

aignment  to  troa-  

ftMs.  sssssssasi 

Parol  tastimoily 
is   admisMble    to  BARRISOJ^  4  JU^  ot.  FAULK  if  '^SUL 

prove  Uie  aale  and 

toansferof  a  note  APPBAL   PROM   THE    COURT   OP   THE     SEVENTH     JUniClAL 

Wit^lrt  **endoro&!  DISTRICT,  THE  JVDOE   OP  THE    SIXTH   PRESIDING, 

ment,  or  written  Aparty  evicted  by  a  superior  tiUe»  and  who  does  not  claim  of  the  succesa- 
*"oim'  f  the  -  ^  claimants  the  value  of  the  improvements  they  have  put  on  the  land,  can- 
eesofapromiasoiy  ^^^  recover  of  a  subsequent  purchaser  of  the  claimant  the  value  of  such 
nete,who  togaUier  improvements. 

have  sold   or  ex-      "^^^^  ^  ^^  privity  of  contract  between  the  parties,  after  the  lands  have 

changed  it  without  passed  into  the  hands  of  subsequent  purchasers  ;  and  the  party  evicted  has 

resourse  on  them,  ^^  ^^^  ^^  ^^it    mortgage  on  the  land  for  the  remuneration  of  expenditures 

IS    a     competent  ^     ,  ...  ,       ^  ,     . 

witness  to   prove  "^  "^®  amelioration  or  value  of  the  miprovements  put  on  the  land. 

for  whiA  Ae'^note  '^^^  present  plaintiffs  were  sued  and  evicted  from  their 
wu  given,  possession  of  240  arpens  of  land  by  Arpines'  heirs.    They 

omitted  in  their  defence  to  claim  the  value  of  the  improve- 
ments they  had  put  on  the  land,  and  which  had  not  been 
allowed  in  the  judgment  and  evicticHL    Arpines*  heirs  sold 
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the  land  and  improvenients  by  them  recovered,  to  the  de-  ^*^5"? ,  ^^^^^t. 
fendants,  who  dispossessed  Harriscm  and  wife  without  pay-       \^s^-^ 
ing  them  for  their  improvements.    This  suit  is  brought  to  re-  Harkisok  fc  al. 
cover  them  from  the  present  defendiidts  as    the  actual    Favi.k^'Ai.* 
possessors,  4&c 

There  was  judgment  of  non-suit  against  them  and  they 
appealed. 

Winn  for  the  plaintiff;  insisted  that  the  claim  for  improve- 
ments is  a  real  right  following  the  land,  and  must  be  paid 
for  before  the  land  can  be  taken,  &c.  La.  Code.  Art.  3416. 
Ptak.  de  prop.  No.  344^.  9  Mar.  348.  La.  Code 
2012.3413. 

Flint  and  Downs  far  defendants.  The  plaintiffs  have  lost 
all  right  and  claim  to  damages  for  improvements  put  on  the 
land,  by  suffering  possession  to  be  taken  from  them  with- 
out asserting  such  claim.  They  can  have  no  tacit  lien  or 
mortgage  Tor  remuneration,  when  no  claim  is  asserted  in  the 
suit  of  eviction.    La.  Code.  3288^.2007. 

Martin  J.  delivered  the  opinion  of  the  Court 

The  plaintiffs  claim  the  value  of  improvements  made  by 
them,  while  they  were  bona  fids  possessors  of  a  tract  of  land 
which  has  since  been  recovered  from  them  by  the  legal 
owners  of  it,  the  heirs  of  Arpine  :  and  who  afterwards  sold     a  party  evicted 
it  to  one  of  the  defendants,  with  all  the  improvements,  with-  Sd'jrdo^^^not 
out  any  mention  or  notice  of  the  plaintiffs  claim*    He  re*  claim  of  Ae  suc- 

^  ^  cenful     claimanti 

sisted  it  on  the  ground  of  absence  of  any  liability  <«  his  part-  the  value  of  the 
The  other  defendant  disclaimed  any  right  and  avowed  o^^^ave  put  on 
himself  the  tenant  of  his  co-defendant.  There  wasjudg-  ^o v'^of  a'^bJ^ 
ment  against  the  plaintiffs  and  they  appealed.  ^^^\  P"?^*®? 

There  is  no  privity  of  contract  between  the  parties,  and  improvementi. 

^        "^  I-  »  There  is  no  pn^ 

if  the  plaintiff's  claim  succeeds  it  must  be  on  the  ground  vityjof  contract  be- 
that  the  claim  entitles  them  to  a  legal  or  tacit  mortgage.  JSa^  ^ ^  lands 
But  there  are  now  no  such  mortgages — except  in  the  cases  ^Jh^da^rfauS^ 
in  which  it  is  recognised  in  tl£e  new  Civil  Code.    Articles—  ••q^^^t    puroha- 

sera;  and  me  par- 

3280-^3288.    The  present  is  not  one  of  these.  -  ty  evicted  \m  no 
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WMtem  District     A  claim  fiur  the  value  of  improrements  shrea  no  real  ac- 

v^^.^      tkHi.    La  Code 2007,  2009,  3010  and  2014.    Thecasesof 

HAMKifoN^  Ai..  Liabrie  vs.  Filiol — 8  Mar.  348--aDd  Stafford  vs.  Giimball. 

Favlk  k  ▲!..    1  Mar.  N.  S.  554,  do  not  support  the  plaintiff's  pretentions. 


' ; In  the  first  the  improvements  had  not  been  sold  with  the 

meon  die'^uid  premises.    In  the  second  there  was  a  stipulaticm  and  chaxge 

tion**^f  ''^S:  ™P^>«^  ^'^  ^  premises. 

turea  for  ^e  ame-      Both  of  these  cases  were  decided  before  the  promulffation 

liontioD  or  tiIuo  ^^  *  w 

of  the   improve- of  the  new  Civil  Code  of  Louisiana. 

meats  put  on     e      j^  j^  therefore  ordered,  adjudged  and  degreed,  that  the 

judgment  of  the  District  Court  be  affirmed  with  costs. 


GBAYSOJifvi,  WOOLDRWGB  8r  AL. 

APPBAL     FROM     THE    COURT   OF   THE   SEVENTH   JUDICIAL 
DISTRICT,  THE  JUDGE  OF  THE  SIXTH  PRESIDING. 

Where  slavei  are  hired  out  for  a  term  ivliich  is  miexpired,  and  in  the 
mean  time  the  owner  aella  them  to  another,  if  such  porchaaer  take  them 
from  the  person  to  whom  they  w^re  hired  before  the  term  eipirea,  be  wiU 
be  answerable  in  damages  as  a  trespasMr. 

In  an  action  of  trespass  it  is  not  Becessary  to  state  th»  trespass  happened  in 
any  particolar  part  of  the  l^arisb  ;  because  had  it  been  stated,  evidence  that 
the  trespass  was  committed  in  some  other  place  in  ^e  Parish  would  hare 
been  good,  evtn  in  erimmal  eoiet. 

The  plaintiff  who  was  no  party  to  the  deed  of  sale  between  Wooldridge 
and  Bowden  was  a  con^tent  witness  to^rovc  the  declaration  of  Woold- 
ridge's7endor,toshow  Wooldridge's  knawledge  of  the  plaintiff's  rig^t  to  re> 
tain  the  negro  on  hir#» 

The  petitioner  Grayscm  hired  two  negro  boys  finom  Bow- 
den, one  of  the  defendants,  to  continue  firom  January  1829, 
to  January  1830.  On  the  15th  of  October  1829,  James  A, 
Wooldridge  one  of  thedefendants,  came  to  thejplaindirs  plan- 
tation &  took  forcible  possession  of  the  two  slaves,  claiming 
them  as  his  own.  It  appears  he  had  purchased  them  of  Bow- 
den, the  other  defendant  but  a  few  days  before,  and  with  a 
knowledge  of  their  being  hired  to  the  plaintiff.  Grayson  cau- 
tioned the  defendant  Wooldridge,against  taking  the  negroes. 
Pe  was  also  permitted  to  prove  the  declaration  of  Bowden 
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to  Wooldridge,  at  the  time  of  the  sale,  ''that  the  negroes  ^^^JSjif^iw 
were  on  hire  until  the  first  of  Januaiy  and  sold  with  that  con-        ,.^^^^ 
dition***    His  testimony  was  objected  to— as  also  the  chaige       ^*^7'*^'' 
of  the  District  Judge,  that  no  testimony  was  necessary  to    Wooldridos. 
prove  in  what  particular  part  of  the  Pa^sh  the  trespass  was 
committed. 

There  was  a  verdict  and  judgment  against  Woldridge  for 
$100,  damage — and  judgment  of  non-suit  in  relation  to  Bow- 
den.    Wooldridge  appealed. 

jR.  C.  Scott  for  plaintiff,  contended  that  it  was  not  necessa- 
ry to  prove  the  particular  part  of  a  Parish  in  which  a  trespass 
is  committed,  to  sustain  an  action  of  damages.  Code  of 
Practice  3, 31. 

Winn  submitted  the  case  on  the  part  of  the  defendant. 

Martin  J.  delivered  the  opinion  of  the  Court 

The  plaintiff  claims  damages  for  the  wrongful  taking  out 
from  his  possession  two  slaves,  which  he  had  hired  for  a  term 
as  yet  unexpired. 

The  defendant  Wooldcidge  pleaded  the  general  issue,and 
claimed  title  to  the  sbves  purchased  frem  his  co-defendant 

The  plaintiff  had  a  lerdict  and  judgment  against  Woold- 
ridge with  $100  damages. 

There  was  judgment  of  non-suit  against  the  other 
defendant.    Wooldridge  apf>ealed. 

The  trespass  was  clearly  proved  ;  an  J"  it  appeared  the     ^nkea  0lavef  aie 
appeUant  wap  informed  by  his  vendor  of  the  slaves  being  Wred  out  for   a 

°  term  which  u  un- 

hired  out  to  the  plaintiff  for  a  term  not  yet  expirad.  expired,  and    in 

tiie  mean  time  the 

There  was  no-  evidence  given  of  the  place  where  the  owner  aeiis  them 

to  anofhtt  if  such 

trespass  was  committed,  and  the  petitioner  stated  no  particu-  porchaaer '  take 
lar  place  of  die  Parish.    The  District  Judge  chaiged  the  ^l^^^^ 
jury  there  was  no  necessity  for  such  evidence.    The  de-  "«  ^^*^  ^/o" 

'  the  term  e]q>irea» 

fendanf  8  counsel  took  a  bill  of  exception  to  this  opinion,  and  he  win  he  anawer- 
rehedonthe  Code  of  Practice  3.  31.        .  t^S^iiST**' 

The  Judge  also  charged  the  jury  that  the  declarations  of 
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^*!S!'"i„?*'^  WooUridgs's  ▼endor  st  the  time  of  the  8ale,were  leeal  evi- 
K.^^^^-^      dence  to  prove  Wooldridge's  knowledge  of  the  right  of  the 
Or  AT801I       pbintiff  to  retain  the  slaves. 
W01.DRIDOB.        We  ^nk  the  District  Judge  did  not  err.    Had  aparticu- 

•  bur  place  in  the  Parish  been  stated  in  the  petition,  evidence 

of  the  trespass  in  another  part  of  the  Parish  would  have  sus- 
tained the  diaige.    This  is  the  law,  even  in  criminal  cases. 
trJ^  ulTn^     '"^  plamtiflF  who  was  no  party  to  the  deed  of  sale,  might 
neceisaiy  to  state  Well  give  evidence  of  what  was  said  by  the^parties  asainst 

the  trespass   hap.     ..    ^  ^.  /  l~         «8 

pened  in  any  par*  Cltber  Ot  tliem. 

P^irt^,^*^^nSi*  An  effort  was  made  to  procure  a  new  trial  on  account  of  the 
e^encTtiS  ti^'  excessiveness  of  the  damages.  The  District  Judge  thought, 
trespass  was  com-  and  we  think  with  him,  that  the  verdict  ought  not  to  be 

mitted    in    some   ,.  .     ,     , 
other  place  in  the  ulStUTDeCL 

CSiS«^  It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
crMnoJ  cam.     judgment  of  the  District  Court  be  affirmed  with  costs. 

RIFE  Pi.  HEJ>r80Jf. 

avtbaIm  fbom   thb    court  of  the  seventh  judicka]:. 
district,  the  judge  of  tr<  sixth  fresidhto. 

Where  anorder  to  tdce  depositions  has  heen  ttade  at  a  preirious  tenn, 
sad  the  plamAiirat  nlmse  inetanoe  it  was  mad«»  takes  out  a  commission  in 
pursuance  of  it,  and  suhmits  his  interrogatories  to  which  cross  ones  are  fil- 
ed, it  is  soffident  to  entiUe  them  to  be  read  in  evidence,  althou^  the  usu- 
al affidavit  has  not  been  made  and  annexed. 

If  an  ^ppeUanturge  that  &e  subfeet  of  the  contract  between  the  paitM 
If  yiicit  and  flie  contrwt  void*  after  having  availed  himself  of  its  amount, 
to  plead  in  re-convention  and  augment  the  sum  in  dispute  to  800  doUan 
and  upwardi,  and  be  thereby  entMed  to  qvped,  such  defence  will  be  deem- 
ed as  coming  with  en  ill  gnsM  from  the  party  using  it,  snd  be  di»eg«nled. 

Rifil  claims  of  HeoBOA  1250  as  the  price  of  improvements 
made  on  eertaiD  GoQgreis  landa,  acoHdiog  to  an  agreement 
with  Hmuoii. 

Heoson  denies  owiiif;  any  thing — and  says  he  pm^ased 
out  all  Bife's  intoeat  in  the  improvements  in  the  year  1823. 
He  then  sets  up  claims  in  re-convention  to  the  amoinift  of 
fSlG  for  rent  of  the  samelands*  and  $160  which  iie  alledges 
he  paid  for  in  improving  them— «nd  which  he  also  says 
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are  Congress  Lands  ;  that  the  improvements  on  them  were  Wertem  Dfatrict 

J  1  «.^  ,     ,  ,.  11  ^  October,  1810. 

made  contrary  to  law.    Rife  had  a  verdict  and  judgment  for        k^^>^'^^ 
45  dollars.  rifb 

The  defendant  objected  on  the  trial  to  the  reading  sundry  hensoit. 
depositions,  because  the  commission  under  which  they  were 
taken,  issued  without  the  affidavit  required  by  the  Code  of 
Practice.  The  reading  was  admitted  on  the  ground,  that  at 
a  previous  term  of  the  Court,  a  general  order  had  been  en- 
tered up  to  take  depositions,  and  this  commission  was  taken 
out  in  pursuance  of  it.  A  bill  of  exception  was  taken  to  the 
reading. 

R.  C  Scott  moved  to  dismiss  the  appeal  on  the  ground, 
that  the  sum  appealed  from  was  under  300  dollars.  3  Mar. 
N.  S.  314. 

Winn  for  defendant ;  maintained  the  jurisdiction  of  ap- 
peal, because  the  sum  corned  in  re-convention  exceeds  300 
dollars,  which  alone  would  give-^is  Court  jurisdiction  on 
the  appeal. 

3.  The  plaintiff  had  no  right  to  recover  because  he  soFd 
the  improvements  which  were  made  on  public  lands,  and 
which  cannot  be  the ,  subject  of  sale  because  contrary  to 
law.  Ing.  Dig.  363. 

3.  The  exceptions  to  reading  the  depositions  ought  to  be 
sustained,  because  they  were  taken  oontrary  to  the  Coda 
of  Practice.  Art  430. 

Mathews  /.  delivered  the  opinion  of  the  Court. 

In  this  case  the  plaintiff  claims  $250  for  improvements 
made  on  puUic  lands,  which  sum  he  alleges  the  defendant 
agreed  to  pay  to  faim  for  said  improvements. 

The  answer  contains  a  general  denial  and  a  plea  in  re- 
convention»«in  which  upwards,  of  300  dollars  are  claimed. 
The  cause  was  submitted  to  a  jury,  and  on  the  evidence  adda* 
ced  they  found  a  verdict  for  the  plaintiff  for  the  sum  of  45 
dollars,  ^^rhel^eon  judgment  was  rendered  and  fl^iendant 
appealed. 
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W«tiM  Pii^      The  record  contains  a  bill  of  exceptions  to  the  reading  of 

answers  to  inteirqgatones  of  witnenes  taken  by 


k^i^iiiMlf   :r.i  I 


on  the  ground  that  the  affidavits  required  by  law  did  not  pre- 
cede said  commissions.  It  appears  that  at  a  term  g[  the 
^^  ~"  Court  previous  to  that  at  which  the  trial  of  this  cause  took 
to  tek*  dmntioiif  plaoe»  a  general  order  had  been  entered  on  th«  minules  to 
wStoaUpraviow  ^^  depositions,  and  that  cross  interrogatories  in  pursuance 
tf^'^Ti^oieltt^  thereof  were  filed,  to  the  witnesses  whose  testimony  was  de- 
•teBceitwMSMde,  gired  by  the  plaintifi^  at  whose  instance  the  commissions 

tekiM  out  ft  com- 


in  pnmi-  issued.  The  Judge  a  quo  was  of  opinion  that  the  circumstan- 
Mtaiiti  hit 'inter-  ^'  dispensed  with  the  necessity  of  the  affidavit,  otherwise 
!32f^!*!!!?  2!?*  fi^  required,  and  in  this  we  concur  with  him.    On  the  heariiur 

crcMS  onM  uo  n-       *  .  ^ 


M»  it  if  raffici-  of  the  cause  before  the  appellate  Court,  the  counsel  for  the 

cot  wO  IM  fOftd  in 

evktonea,  aitfao'  appellant  uiged  a  new  means  o(  defence,  alleging  that  the 
hM  not  been  made  ^bde  contract  between  the  parties  is  void  as  being  in  rela- 
^"an^mellant  ^^  ^  "^  ^^''^^^  subject :  because  the  laws  of  the  United 

wgejaiat3M  m^-  States  pn^bit  all  settlements  on  public  lands.    This  de- 
led of  Ifae  eon-  ^  , 
tract  betireen  the  fence  comes  most  ungraciously  from  him  after  his  plea  in 

Se^*^^  T^  reconvention,  by  which  alone  this  Court  has  jurisdiction  of 
!a*iiiSI^nrtti  ^^^'^    Heclaims  365dollar8,  basing  hisclaimon  the 
anoQttt  to  pieMi  same  subject  matter,  alleged  by  the  plaintiff.    Such  a  de* 
wd  tvgment  the  feucc  Cannot  be  tolerated  at  this  time. 
So  MUn^'^      I^  ^  therefore  ordered,  adjudged  and  decreed,  that  the 

SnS^entitel  to  j'^'g"^^^  ^^^  District  Court  be  affinned  with  costs. 

tm  appeei.    radi 
defence    will  be 


neemes  ••  <s<imifur 

wiUi  aa  iUgraei  FAVUCv.  WOOLDRWQB. 

^^LtJT^S-  *"*^''     rmOM    THB    SnVBHTH    JUDICIAL   DISTRICT  THE 

SV^QM   OF  THB   SIXTH   PRBSIDIHO. 

In  Hie  pragNM  of  a  eott  en  •  note  fiw  6ie  purcbMe  money  of  e  tract  of  ImmI, 

the  Court  win  not  delay  (be  pfoeeedings  tograntan  onierofforvey,  toaa- 

certain  Uie  ioppoaed  interference  of  other  claimi,and  on  the  bare  auggeatioD 

of  flie  defendant  that  it  it  deficient  in  qoantity ,  without  any  affidayit  to  that 


A  plaartiff  riMsId  not  be  dolayed  in  the  ptoeeciitioh  of  hia  righte  apper* 
•at^  Jwt*  by  •  bars  MMMtte  of  4c/icMNcy  contained  in  th^defendant'b 
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t  On  the  2Sd  of  June  1826,  the  defendant  Wtn;  Wooldridge  W«^jMWtjj^ 
and  J,  J.  Bowie,  executed  their  j<Nnt  note  to  Yiney  Fwiilk  for        x^^^^ 
$600— for  the  purdbttie  of  two  traett  of  land  containing  440        '^^i-"^ 
arpena.  woaLpataoa. 

The  defendant  Wooldridge  acknowledged  his  signature  to 
the  ni»te,  bulalleges  in  his  answer  that  some  of  the  land  is  'm 
dispute,  and  is  claimed  by  one  Girod  :  and  prays  seeority 
against  eviction,  before  he  shall  be  compelled  to  pay  the 
note :  he  also  moved  the  Court  for  an  order  of  survey  to  as- 
certain the  quantity  of  land  in  dispiAe^  which  was  refused. 

R,  C.  Scott  explained  the  case  on  the  part  of  the  piaintiC 

flnU  for  defendant,  submitted  it  without  aigument 

Mathews  J.  delivered  the  opinion  of  the  Court 

This  is  a  suit  against  one  of  the  promissois  on  a  note  of 
hand,  made  by  two  persons  in  sdido  i  the  signature  of  the 
defendant  to  the  note  was  established,  and  judgment  render*' 
ed  against  him9  frojn  which  he  appealed. 

The  promise  was  made  in  consideration  of  the  purcbuae  i^  ^^  piogMt 
of  a  tract  of  land,  which  the  defendant  in  his  fmswer>  allq^  ^  ^  ^lidSls 
to  be  deficient  in  cniantity.    On  the  trial  of  the  case  he  de*'  nKiiiar  «f  •  tnet 

*  of  limit  ths  cowt 

manded  an  order  of  survey  from  the  Court  to  ascertain  thai  win  not  delay  dis 
fact,  which  was  refused,  and  a  bill  of  exceptions  taken.  gJ^t^"?rde?of 
The  Judge  a  quo  refused  the  order,  because  the  application  J^'^^^e  ^  m^ 
for  it  was  not  supported  by  the  affidavit  of  the  deficiency*  interference  of 
In  this  we  are  ofopmion  he  was  correct*  A  plaintiff  ou^pt  on  die  bare  euf- 
not  to  be  delayed  in  the  prosecution  of  his  right,  apparently*  l^^t^dk^it^ 
just,  by  a  bare  suggestion  of  the  kind  contained  in  the  i^*"tiS^?^ 
defendant's  answer.  affidaTit  to  diat  ef- 

It  is  therefore  ordered,  adjudged  and  decreed,  thai  the.  a  niaiatiirdMNdd 
judgment  of  the  District  Court  be  affirmed  with  costs.  tibeproMeuSon  of 

hie   liglita    appa- 
^^^^^^^  rendy  juat,  bj   • 

^^^^^^^  barefttggeedon  of 

PARQOUD  w.  MOROXAT,  k  JiL.  2?tol5S  dSSoS^ 


APPBAL   FRO|l   THE    COURT   OF   THK     SnVBVTH    JVmClAh 
DISTRICT,   THE    JUnOS    OF  THE  FIFTH  FRBSIDINO, 
ThoproceodiiigaoBtho  ceaakm  of  die  plaiatiir*a  debtoit  are  die  beat  sri. 


ant'k  aasirer. 
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WcfCem  Dittrict  dtnct  toahowbit  iiiMiveticf  ;  and  we  ■rtniMhle  at  proof  whan  JvdgKMt 
(kMer,  18S0.  rendered  on  diem  if  not  even  signed. 

^^'*'^^*^  In  ttkuig  an  injunction  bond,  the  officer  acts  under  an  anfliOTity  of  law, 

f,g^  iflri  iBMrta  €bo  Bine  of  the  oMigaea  wiHiovt  their  conaaot,  ao  that  where 

mo^QASt  9t  Ai*.   one  ia  properly  inaerted,  and  anolher  unneceamily,  the  bond  will  be  Talk! 

m  to  the  rigbt'one,  and  the  other  nugatory. 

In  aaseasing  damages  on  an  iojimctioD  bond  the  jury  may  very  properly  a- 
l0W  die  piamtiff  for  hia  reasonable  coats  and  trouble  in  obtalhing  a  diaaolu- 
lion  of  the  i^vnctioa  in  which  the  bond  waa  taken.- 

A  plaintiff  may  releaae  a  part  of  the  verdict  even  before  Judgneotia  pio- 
Boonced  upon  it,  to  avoid  a  motion  for  a  new  trial-  "  Every  man  may  re- 
nounce his  rights  or  any  part  of  them." 

On  the  15th  of  April  1828,  F.  Morgan  obtamed  an  in- 
jtmction  against  an  execution  in  favor  of  H.  Pargoud,  which 
had  been  levied  on  several  bales  of  cotton  estimated  at  $400, 
the  property  of  ]E.  K,  Ross  ;  Morgan  claimed  the  property 
as  a  creditor  of  Ross,  who  is  alleged  to  be  in  insolvent  cir- 
cumstances. The  property  was  released  by  the  sheriff  to 
ifcn^gan  on  his  execoting  an  injunction  bond,  with  £.  K.  Wil- 
son his  security.  Morgan  sent  the  cotton  to  New-Orleans, 
sold  and  pocketedthe  proceeds. 

The  injunction  was  afterwards  dissolved,  and  P&rgoud's 
light  to  the  property  seized,  established  as  superior  to 
Morgim*s. 

Pargood  first  sued  the  sheriff  for  damages  on  releasing  the 
property  and  obtained  a  verdict  for  dollars ; 

and  now  he  sues  on  the  injunction  bond,  and  claims  the 
penahy,  which  is  $600,  as  a  remuneration  in  damages  for  his 
loss  sustained  by  the  defendants  carrying  off  and  selling  the 
cotton.  The  injunction  bond  was  drawn  and  made  payable 
to  H.  Pargoud,  whose  execution  was  enjoined,  and  to  the 
sheriff,  jointly. 

The  defendants  plead  the  general  issue.  There  was  a 
verdict  on  a  second  trial  for  the  plaintiff  for  $355 — and  he 
released  all  to  $55  of  it  before  the  judgment  of  the  Court 
was  probounoed.  The  release  was  given  for  the  suq>h]s 
damages  after  deducting  what  had  been  recovered  finomthe 
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hii^tf  objected  on  the  trid  thai  the  bond  was  not  valid,  be-  WMi«ra  Diftnct 
cause  the  name  of  the  sheriff  had  been  improperly  inserted        n.^,«p>X^ 
as  one  of  the  obligees.  fabgoud 

L  The  District  Judge  instructed  the  jury  that  the  bond    moboan  ii.Aii* 
was  taken  under  an  authority  of  la w,  and  was  good  as  to  Fedt- 
goud,  altboi^h  it  might  be  bad  as  to  the  sheriff,  the  other  ob- 
ligee,   Bift  they  could  find  for  Paigoud  alone. 

2.  That  they  might  allow  counsels  fees  in  the  assessment     ' 
of  damages,  which  the  plaintiff  had  incurred  in  dissolving  the 
injunction 

3.  The  record  of  a  suit  containing  a  cession  of  the  prop- 
erty of  Ross,  to  show  his  insolvency,  was  offered  in  evi- 
dence»  and  received  :  but  was  objected  to  because  final  judg- 
ment rendered  in  it  had  not  been  signed  by  the  Judge— «  bill 

of  exceptions  was  taken  to  its  admissbn  by  the  plaintiff.  ,, 

Tliis  case  was  argued  by  Mr.  Witm  as  counsel  for  the 
plaintiff :  and  Mr.  Fhnt  for  the  defendant 

Martin  J.  delivered  the  opinion  of  the  Court 

This  is  a  suit  on  an  injunction  bond — the  defendants  ' 

pleaded  the  general  issue,  and  a  tender. 

The  piamtiff  had  a  verdict  for  $242  14.  He  released 
the  whole  damages  except  $55,  for  which  judgment  was 
entered.    The  defendants  appealed. 

Three  bills  of  exception  were  taken.  The  first  as  to  the 
opinion  of  the  Court  who  admitted  in  evidence  a  judgment 
pronounced,  and  entered,  but  not  yet  signed,  to  prove  the  in* 
solvency  of  the  plaintiff's  debtor; 

The  second  was  to  the  Judge  instructingthe  jury  that  the 
bond  sued  on  was  taken  in  virtue  of  an  authority  given  by 
law,  which  must  be  strictly  pursued — therefore  the  name  of 
Jooalhan  Morgan  [the  sheriff]  one  of  the  obligees,  being  in- 
serted without  his  authority,  the  bond  was  void  as  to  him  ; 
but  as  to  the  other  obligee,  Paigoud,  his  name  bei^g  inserted 
by  authority  d'law,  the  bond  v<ras  good  as  to  him. 
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WMtM  DMrict      The  tMr<2  wu  to  the  o(nnion  of  the  Court  instiuctu^^he 

^^^^^^^'  jury  they  might  take  into  cmgideration  fecip  paid  by  the  plwn- 

p  Aftoovp       tiff  (Pai^goud)  to  have  the  injunction  diss&lved. 

mokoam'  h  Ah.      The  pn)ceedingB  on  the  cession  of  the  plaintiff's  debtor 

were  the  best  evidence  of  his  insolvency— «nd  they  were 

iop^the^l^  notthelessso  finom  the  circumstance  of  fin%l  judgment  being 

StS;£l^*"S:' as  yet  unsigned. 

bcrt  evideace  to      '[y^  iniunction  bond  is  always  tdcen  ¥dthout  the  consent 

fhow  hui  iniolven-  '  ,  ..,««i  -^li^j* 

c^;  andareadmiih  of  the  party  to  be  enjcHned.  The  law  requvesthe  bond  to 
S^eSTrtS^  be  made  payable  to  hbn,  and  renders  it  valid  without  his  ac- 
tteTsSSS"  "^  ceptance.  The  Judge  therefore  did  not  err  in  sajing  that 
IntiSini^  anin-  ^  l0  ym  |||0  oircumstance  of  the  insertion  of  his  name  did 
'i^^^  Mto  under  not  Vitiate  the  bond.  The  other  obligee  was  the  sheiWwho 
kw,  ^^SJto  had  levied  the  executioo-Jiis  name  was  unneceswirfly  insert- 
SIiumS?*  irtthOTt  ^  ®"^  **  ^"^^^  °^  appear  this  circumstance  prevented  the 
their  conMnt,  to  nkintiff  fixMu  recovering  the  damages  from  the  defaidant  ; 

that  where  oae  i»„  ,.,,..  i  ijj-u-.         -.* 

prc^ieriy  ineerted,  at  all  events  this  shouM  have  been  pleaded  m  abatement 
SiiS^?e3i      In  assessing  the  plaintifl's  damages,  the  jury  might  well  al- 
inUbeiiud  Mto  1^^  ^m  a  reascmable  sum  for  his  trouble  and  expenaein 

toe  right  oae,  and  /•  i     •   • 

the  other  nugato-  prosecuting  the  dissolution  of  the  mjunction. 

'^'in  aaaeaaing  da-      Lastly,  itis  uig^d  the  judgment  is  erroneus,  as  it  does  not 

iSSS>nL.d .  tt  «k>w  the  verdict  as  found  by  ttie  jury ^ 

jwy  mayveiy  pro^     fj^^  Plaintiff  released  such  part  of  the  damages  found  by 

plaintiff  for   his  the  juiy  as  he  had  received  firom  the  sheriff  on  account  of  his 

trouble  in  obtain-  illegal  conduct  after  the  judgment  was  obtained.    It  is  a 

S2  •g^JjJi^^Sf  common  prac^ 

which  the   bond  fom  q^w  trial,  W  a  release  of  such  part  of  the  verdict  aswss 

wae  taken.  i»     i 

A  plaintiff  may  illegally  allowed.  This  can  do  no  injury  to  the  defendant, 
Uie^^v^cteFoi  and  every  man  nmy  renounce  his  rights,  or  any  part  of  them, 
^^^^jl^  Itis  therefore  ontered,  adjudged  and  decreed,  that  the 
It,  to  avoid  a  mo-  jadgment  of  the  District  Court  be  affirmed  with  damages, 

tion  for  a  new  tn-  *  ^^ 

al.    "Every  man  tsSBSSB^ 

SXlT^'^  F^  J5J5JV«fOJV  w.  SMITH, 

M  them."  APPEAL     FROM     THB     COURT     OF     THE     SIXTH    JUDICIAL 

DISTRICT,   THE   JUDGE     OF     THE    SEVBRTH    PRBSIDINO. 
A  mutnal  nndentaading  or  asreement  between  the  obligor  and  oUi^ee  of 
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A  aole.  to  have  tlie  cootract  for  which  itiBg:iyaii  Midadtd,  andtliettoto  W«rtftn  Dfattriet 
canceUed,  wiU  be  considered  binding,  althou^^  omitted  or  nes^ected  to  be  <>«<^>  l^S^- 
actttally  carried  into  effect ;  and  a  recovery  on  the  note  will  be  withheld. 

The  plaintiff  sold  to  the  defendant  a  lot  of  ground,  oppo- 
site to  the  town  of  Alexandria,  on  the  river,  for  $350,  with 
interest.  A  note  was  executed,  dated  March  17, 1819,  for 
350  dollars.  At  the  time  of  the  sale,  a  bridge  was  about  to 
be  built  across  Red  River,  which  would  have  connected  the 
two  sides,  and  rendered  the  lot  purchased  very  valuable. 
The  scheme  of  building  the  bridge,  was  soon  afterwards 
abandoned,  and  the  property  became  comparatively  worth- 
less. Benson  made  a  proposition  to  Smith  to  rescind  the 
contract,  on  the  latter's  agreeing  to  jpay  all  costs.  The  latter 
assented.  The  parties  went  to  the  parish  judge's  office,  to 
have  their  new  agreement  carried  into  effect,  but  the  judge 
not  being  in,  nothing  more  was  done  in  the  matter.  Benacm 
afterwards  left  the  country,  but  ordered  suit  to  be  instituted 
against  Smith  on  the  note.  On  the  trial,  the  defendant  had 
a  verdict  and  judgment.    The  plaintiff  appealed. 

Flintf  for  plaintiff,  submitted  the  case  without  aigument. 

No  counsel  appearing  for  the  defendant. 

Martin  J.  delivered  the  opinion  of  the  court.  This  is  an 
action  on  a  jmnnissory  note.  Hie  defendant  had  a  verdict 
and  judgment.  The  plaintiff  made  an  unsuccessful  attempt 
to  obtain  a  new  trial,  and  appealed. 

The  execution  of  the  note  was  aduntted,  bm  the  defen- 
dant drew  the  following  fects  from  the  plaintiff  by  interro- 
gatories. The  note  was  given  for  the  price  of  a  lot  on  the 
side  of  Red  River,  opposite  to  Alexandria,  where  the  plain- 
tiff had  laid  out  a  tract  of  land  into  lots,  several  of  which 
he  ^d.  The  building  of  a  bridge  across  the  river  was,  at 
that  time,  spoken  of.  The  plaintiff,  as  well  as  many  others, 
believed  it  would  take  place,  but  thib  was  not  made  a  part 
of  the  contract  in  Ae  sale  of  the  lots  to  the  defendant. 

The  plaintiff  proposed  to  the  defendant  afterwai^s  to 
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^^aSJ^^iSo  ''^•^™^  ^  ^^9  ^^  ^^'^  latter  paying  all  expetises,  which  he 

s.^^-^^^     '  promised  to  do ;  And  the  plaintiff  thinks  they  went  toge- 

BBvion        ther  to  the  court-house  to  effect  this,  but  not  fmding  the 

SMITH.         pclg^  there,  they  parted  without  doing  it ;  and  the  plaintiff 

continued  willing  to  have  it  done,  till  Ms  departure  from  the 

country,  about  three  years  ago,  but  the  defendant  never 

renewed  the  proposition,  or  evinced  any  disposition  to  avail 

himself  of  it. 

ttiidiMo?  mJm^  '^^  ^^*^  ^^  ^^^^  submitted  to  us  without  ai^gument, 
ment  between  the  and  it  does  not  appear  to  us  the  jury  erred.    The  contract 

oUigor  and  obligee  , .  ,     ^         ^*^  ,  •  , 

of  t  note,  to  htTe  on  which  the  note  was  given,  appeared  to  us  to  have  been 
which^  iMprea,  rescinded  by  the  mutual  consent  of  the  parties,  and  a  new 
n^^^aceU^wiU  ^^^  entered  into,  by  which  the  defendant  bound  himself  to 
be  couridered  bin-  pay  the  expenses  attending  the  sale. 

cunff.  utho  onut^ 

(edorneciectedto  It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
into  effect  MUAd  »  judgment  of  the  District  Court  be  affirmed  with  costs. 

reeoveiy    on   the  «m^^^^ 

note  win  be  witln  ==^^^ 

^^  MdnnvvM,  Youj>r%i. 

APPBAL    FBOM     THB     COUBT     OF     THE     SIXTH    JUDICIAL 

DI8TBICT,   THB   JUDOB    OF   THE    FIFTH    PBB8IDING. 

Where  A  ezchtn|^  with  B,  the  negro  Jack  for  Aaron,  and  takes  a  bill 
of  Mlefron  B,  pravidinf  "  tfiat  if  he  mokee  a  Mtitfactory  title  to  Aaron 
by  a  particular  day,  named  in  the  obligation  or  bill  of  Mle,  in  that  event  it 
to  be  Toid— otherwise  to  be  in  foil  force  and  virtue."  The  inteni  of  such 
Ml  obligation  is,  that  B  conveys  Jack  to  A  by  a  title  drfeanble^  on  his 
eaeenting  a  good  title  to  Aaron. 

But  in  defrnU  of  .B*8  making  a  good  tide  to  Aaren«  Jaek  is  fin  property 
of  A,  in  virtue  of  die  bill  of  sale,  who  first  exchanged  him  with  B,  on  die 
aferenid  condition.    A  will  hold  Jack  in  despite  of  the  vendee  of  B. 

John  B.  Madiy  purchased  the  negro  Jack,  nowin  suit  be- 
tween the  plaintiff  and  defendant,  of  one  Henry  Hunter,  in 
January  1828,  for  475  dollars  ;  Hunter  haid  bought  him  of 
one  Robert  Dawson. 

Pk^Tious  to  these  transactions,  and  in  November  1825, 
John  6.  Youngs  the  defendant,  purchased  the  same  negro  of 
Job.  Young,  who  had  porcbaaed  him  at  the  probate  sale  of 
a  succeasioni    Johil  G.  Young  exchanged  Jack  with  Robart 
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.  Dampo for  anolher  negro,  (Aanm):  b«il  as  Dawwm  was  ^^'i^J^^^!tii 
.  unaUe  to  execute  a  good  title  to  Aaron,  Toung  renised  to      .v^v^^ 
» make  an  abaolute  title  to  Jack.    Dawson  then  executed  an       madmit 
instrument,  called  in  the  State  of  Misissippi,  ^diere  these        Touiia. 
transactions  took  place,  a  mortgage,  which  was  duly  record- 
ed there  November  25, 1825,  in  which  he  mortgages  Jack 
to  Young,  for  the  purpose  of  securing  a  good  title  to  Aaron* 
fHie  mortgage  and  bill  of  sale  contains  thofoUowing  proviso : 
that  if  Daw8on,h«  heir8,etc.  shaUweDand  truly  makeorcauae 
to  be  made,  to  the  said  John  6.  Young,  hisheirs,  dec  acom- 
plete  and  satisfactoiy  title  to  the  negro  Aaron,  on  or  before 
the  first  day  of  January  1828,  then  and  in  that  case,the8e  pra- 
aentsto  be  null  and  void,  otherwise  to  remain  in  fiill  force 
or  virtue.''  Dawson  never  did  make  any  other  title  to  Aaron, 
but  in  the  mean  time  sells  Jack  to  Hunter,  who  sold  him  to 
the  plaintiff  Madiy*    In  May  1828^  Young  obtained  the 
possession  of  Jack  from  Madiy  by  getting  the  negro  on  his 
premises.    The  present  suit  was  commenced  to  recover 
back  the  negro,  who  he  aOeges  was  i22€;^ia%  taken  possessioii 
of  by  the  defendant ;  and  lays  his  damages  at  $500. 

Thedefendant  alleges  he  purchased  the  negro  of  Joseph 
Young,  who  bought  him  at  the  sale  of  HoA's  succession,  25th 
February  1825. 

The  jury  foimd  a  verdict  for  the  plaintiff,  restoring  him 
the  negro,  and  180  dollars  in  damages,  and  judgment 
accordingly. 

The  District  judge  cluuqged^  the  jury  on  the  trial,  **  that  if 
they  found  Dawson  had  sold  and  delivered  the  slave  uid  re- 
ceived full  value  for  him,  it  vested  the  legal  title  in  Hunter 
and  his  vendee.  This  title  being  sold  to  Madry  without 
notice,  his  title  would  be  good.  The  mortgage  sale  of  Jack 
by  Dawson  to  Young  was  conditional,  and  its  effect  was  to 
bind  Dawson  to  make  a  good  title  to  Aaron,  or  pay  hU  value  ^ 
the  title  to  Jack  was  only  effected  to  make  good  the  contract. 

Dwabar  for  the  plauitiff  contended  as  follows : 

O 
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Western  District      1.  The  bill  of  sale  or  moitirage  from  Dawson  to  Younff  i^ 

October,  IS80.       ^       ,. ,  ,  .  ^  ^7^  .     .  ^  .   "*  . 

^^p.^^^^  not  valid  as  to  third  persoms,  because  it  is  not  an  authentic 
MADRY  act,  or  accompanied  with  delivery.  La.  Code.  Art.  323 L 
Yov'iio         2415  and  2417. 

2.  The  Onusprobandi  is  on  the  appellant  td  shew  delivery^ 
as  it  cannot  be  inferred.  The  subsequent  sal^s  from  Dawson 
to  Hunter,  and  from  him  to  Madry  were  attended  with 
delivery,  were  good  as  to  the  parties  themselves,  and  as  to 
third  persons. 

3.  There  being  no  evidence  to  shew  the  legal  effect  in 
Misissippi  of  the  bill  of  sale  from  Dawson  to  Young,  it  must 
be  construed  according  to  the  laws  of  this  state.  Staride.  £v. 
Part  IV.  569,  Note  X. 

C.  /.  Scott  for  defendant,  ui^d  that  the  title  to  the  negro 

Jack  had  never  legally  passed  to  Dawson ;  and  relied  on  the 

bill  of  sale  to  shew  that  it  never  had ;  and  the  negro  still 

remained  the  property  of  Young. 

Where  A  ex-      Martin  J.  delivered  the  opinion  of  the  Court.    This  was 

changes   with   B,  ^ 

the  negro  Jack  for  an  action  for  the  recovery  of  a  slave.  The  defendant  claimed 
bill  of  sale  from  B,  title.  At  the  trial  he  relied  on  a  bill  of  sale  from  Dawson,  to 
Sr  makS  a^tis-  which  was  added  a  proviso,  that  if  Dawson,  his  heirs,  ex- 
factory  title  to  Aa-  ecutors  or  administrators,  shall  well  and  truly  make,  orcause 

ron  by  a  particular  ^  •' 

day  named,  theo-  to  be  made  to  the  said  John  6.  Young,  his  heirs,  executors, 
saie^in^that  event  administrators  or  assigns,  a  complete  and  satisfactory  title 
Shemise  to *bTin  ^^  ^^  negro  Aaron,  on  or  before  the  first  day  of  January 
full  for^  and  vir-  1828,  then  in  that  case  these  presents  to  be  null  and  void — 

tue :"  The  vntent  .  .     ,  ^ 

of  such  an  obiiga-  otherwise  to  remain  in  full  force  and  virtue, 
veys  Jack  to  A  by  The  Judge  aquo  instructed  the  jury  that  the  effect  of  this 
on^Ws  mcuSagi  ^^^  ^^  ^^  ^^^  Dawson  to  comply  with  the  conditions, 
good  title  to  Aa-  «^hich  were  to  make  a  good  title  to  Young,  for  the  other 
Butindefaultof  negro  given  in  exchange  for  Jack,  or  in  default  thereof  to 
titfe  to  Aaron,  Jack  pay  the  value  of  him.  The  title  of  Jack  was  effected  to  make 
a;  fnXtSro?^l  go<^  ^Ws  contract.**  To  this  part  of  the  charge  to  the  jury 
biU  of  sale,  who  the  defendant's  took  a  bill  of  exceptions. 

first  exchanged  him  '^ 

with  B,  on  the  a-      In  our  Opinion,  the  intention  of  the  parties  was  not  that 
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Dawson  should  be  bound  either  to  make  title  for  Aaron,  or  Western  Di«trict 

October,  1880. 

pay  the  value  of  himi :  but  to  convey  to  Young  a  title  to  Jack 
defeasible  by  the  execution  of  a  proper  conveyance  or  title 
to  Aaron.  Certainly  Dawson  could  not  have  destroyed 
Young^s  title  to  Jack  by  payment  of  the  value  of  Aaron.  '" 

— _  ,.1  -1  e   y      •   ^  ^L~i«i  foresaid  condition. 

Youngs  title  was  on  the  execution  ot  the  instrument  he  relied  a  will  hold  Jack 
on,  complete,  though  defeasible  on  a  subsequent  event  which  y'^nde?  of  fif  *^* 
does  not  appear  to  have  happened.     It  had  at  once  full  force 
andVirtue,  and  by  the|[term"of  the  contract  was  to  remain 
on  the  event  not  happening  before  the  day  named,  in  full 
force  and  virtue. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 

0 

judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed— the  verdict  of  the  judge  set  aside,  and  the  case  re- 
manded vnth  directions  to  the  judge,  not  to  give  to  the  jury 
the  above  part  of  bis  charge :  the  appellee  paying  costs  ia 
this  Court. 


UtflUED  AND  DSTEBICINBD 

STATE  OF  LOUISIANA. 

SUPBfiMB    COrAT EASTEBlf  UlSTBICT, 

NEW  ORLEANS, DECEMBER,  1880. 

HW^TT  «.  SOVD  *  CO,  ST  JIL.  ^^^  ^^^^^ 

AVPBAL  FROM  THE   COURT   OP  THB  FIRST  DISTRICT.         December,  1880 

If  •  creditor  ghrei  a  reeeipt  for  adnft  wjMQ^menl  of  his  acooont,  Ifae  debt 
V  novated  hunt. 

This  was  an  attachment  against  the  schooner  Elizabeth  both  fc  o'o,fc  al. 
for  suppKes  fiimished. 

The  petition  stated  that  John  Bofd  ds  Andrew  Armstrong 
composed  the  firm  of  John  Boyd  &  Co. — ^That  they  were 
owneis  of  the  vessel,  and  that  Junelot  was  master,  who 
was  also  made  party  to  the  suit  The  latter  in  his  answer 
disclaimed  any  interest  m  the  vessel,  and  Boyd  dz;  Ca 
pleaded  the  general  issne.  The  petition  concluded  with  a 
prayer  for  judgment  againrt  the  «ud  John  Boyd,  Andrew 
Armstrong  and  C.  Junelot 

The  evidence  showed  that  the  schooner  was  purchased 
by  Armstrong,  and  paid  for  with  the  note  of  the  firm*— - 
That  previous  to,  and  at  the  time  of,  this  purchase,  Arm« 
strong  was  one  of  the  firm  of  John  Boyd  &  Co.,  and  that 
the  debt  to  the  plaintiff  waa  contracted  subsequent  to  tht 
INvefaafleof  the  veaaeL 
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Eastern  District,      It  fiirther  appeared  that  the.  plaintiiTs  account  had  been 

^^^^^.^^^     *  liquidated  by  Junelot,  the  master,  who  gave  a  draft  on  the 

HUNT         defendants  for  the  amount. — On  the  receipt  of  this  draft, 

BOTD  kco.il  AL   ^®  plaintiff  underwrote  the  account  as  follows:  "Received 

payment  by  draft  on  John  Boyd  &  Co.  at  tliirty  days'  sight.** 
The  draft  was  protested  for  non  acceptance,  at  maturity, 
and,  together  with  the  account,  was  attached  to  and  made 
part  of  the  plaintiff's  petition. — ^There  was  judgment  for 
the  defendants,  and  the  plaintiff  appealed. 
Preston,  for  appellants,  contended : 

1.  The  suppUes  were  furnished  to  the  schooner  Elizabeth, 
which  vessel  has  been  attached  and  should  be  rendered 
liable  for  them. 

2.  Andrew  Armstrong,  it  is  contended,  is  her  sole  owner. 
If  so,  he  is  made  a  party  defendant  to  this  suit,  and  is  bound 
to  pay  the  whole  of  her  disbursements. — C.  C.  Art.  2796. 

3.  The  evidence  sufficiently  establishes  that  John  Boyd  & 
Co.  are  the  owners  of  the  vessel,  and  are  therefore  liable  to 
pay  her  detts. — ^They  received  the  profits. 

£[offman  Contra : 

1.  The  account  sued  on  was  paid,  and  extingiushed  the 
draft. — ^It  is  a  plain  case  of  novation  on  which  it  is  a  waste 
of  time  to  hear  an  argument — ^A  person  may  novate  his 
own  debt,  as  if  I  owe  a  debt  leonferring  a  privilege,  the  cre- 
ditor, by  taking  my  note  in  payment,  can  no  long^  sue  on 
the  account  and  has  lost  his  priviledge.    • 

2.  'The  vessel  is  proved  to  have  belonged  to  Armstrong 
and  not  to  the  defendants. — ^The  plaintiff  is  bound  to  prove 
the  correctness  of  his  claim — ^it  is  not  sufficient  to  make  it 
probable. 

Porter  /.  delivered  the  opinion  of  the  court. 

This  action  is  brought  for  the  balance  of  an  account  of 
smidries  ftunished  to  the  Schooner  Elizabeth,  of  which  it  is 
alleged  the  defendants  are  owpers.  The  suit,  commenced 
by  attachment  There  was  judgment  against  the  plaintiffs 
and  they  appealed. 
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The  judge  of  the  first  instance  decided  the  cause  in  favor    ^Secem^^J^so. 
of  the  defendants,  on  the  grond  that  the  evidence  shewed        v^'n^-^^ 
they  were  not  the  owners  of  the  schooner — ^that  she  be-  "^f 

longed  to  Armstrong,  one  of  the  firm  of  Boyd  &  Co.;  and  "^^^  *  co.<r  At, 
that  he  could  not  be  made  responsible  in  his  private  capa- 
city, in  an  action  against  the  partnership. 

The  same  ground  has  been  assumed  by  the  appellees  in 
this  court,  but  the  decided  opinion  we  have  on  another  part 
of  the  case,  renders  it  unnecessary  for  us  to  examine  the 
soundness  of  the  position. 

The  captain  of  the  schooner  who  is  alleged  to  be  one  of 
the  owners,  liquidated  the  account  of  the  plaintifi*,  and  gave 
a  draft  on  the  defendants  for  the  amount. 

On  the  receipt  of  the  order,  the  plaintiff  underwrote  the 
account  in  the  following  terms :  "  Received  payment  by  draft 
on  John  Boyd  ^  Co.  at  thirty  days  sights 

We  are  of  opinion  that  the  plaintiff,  by  taking  this  draft    .    ^  *  creditor 

/  ,  .        .  ,     «,   .  1    ,  .    V^^  *  receipt  for 

as  payment  of  the  account,  extmguished  it ;  and  that  suit  a  draft  m  pay 
cannot  now  be  maintained  on  that,  which  was  dischai^ed  count,    the  debt 
by  the  agreement  which  the  receipt  evidences.    Were  we  *•  novated, 
to  ^ve  our  reasons  for  this  conclusion,  we  could  only  repeat 
what  we  said  in  the  case  of  B^^d^i  vs.  Haw^  which  was    t^Cihh^f^^^ 
decided  after  much  consideration.     The  counsel  for  the  ap- 
pellant, attempted  in  argument  to  distinguish  that  cause  from 
the  present  one,  but  it  is  impossible  to  make  a  satisfactory 
distinction  between  them.     In  the  former,  the  goods  were 
sold  to  How,  Ellis  &  Co.  and  payment  received  in  a  note  of 
Talcut,  one  of  the  firm.     In  the  instance  before  us  the 
draft  of  the  captain  was  taken.     If  he  was  part  owner  of 
the   vessel,  the  analogy  beween  the  facts  of  this  case  and 
that  already  alluded  to  is  complete.     If  he  was  not,  then 
payment  was  taken  in  the  bill  of  exchange  of  a  third  per- 
son, and  the  result  is,  if  possible,  still  stronger  against  the 
appellant. — ^2  Martin^  n.  s»  144. 

This  opinion  renders  it  unnecessary  to  examine  the  bill 
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EwtOTv^  Dbtriet  of  exoeptioos,  and  it  is  therefiwe  cnideied,  adjuged  and  do- 

'  creed,  that  the  judgment  of  the  District  Court  be  aflhmed 


■vNv         with  costs. 

BOT0  Ik  CO.  4r  AL 

TOWJ^  99.  THE  arXDJCS  OF  MOMaJLY,  DORSET  t  CO. 

▲PFEAL     FROM   THE    COURT   OF   THE   FIRST     DISTRICT. 

In  conditional  oUigationA,  the  law  at  the  time  the  obligation  waa  contrac- 
ted, not  that  in  force  when  the  condition  takes  plaoe^  most  govern  tfae 
righti  of  the  pertiee. 

The  opposing  creditor  claimed  to  be  placed  oq  the  tableau 
of  the  insolvent  Dorsey,  in  preference  to  the  creditors  of 
Moi^gan,  Dorsey  6l  Co.  by  virtue  of  a  promissory  note 
which  he  held,  up(Hi  which  Dorsey  was  endorser. — The 
][»ote  was  dated  27th  May,  1825 — endorsed  the  same  day — 
paydble  one  year  after  date,  and  protested  at  maturity. 
There  was  judgment  for  the  opposing  creditor,  and  the  syn* 
dies  of  Moigan,  Dorsey  &l  Co.  appealed. 
EusHm  for  appellants. 

1.  The  judgment  must  be  rever8ed,becaaBe  the  Looiaiaiia 
^  Code  gives  no  pritSedge  in  the  case  made  out  by  the  appel- 
!  tee. 
*•  ^        .  (kmrad  for  appelle^ .; 

Pmier  J.  delivered  the  opinion  of  the  court 

/This  is  an  i^peal  taken  from  a  judgment  of  the  District 

Court,  by  which  the  eiUlOrser  of  a  note,  whereon  the  insol- 

r   vent  Donley  was  endorser,  is  placed  on  the  tableau  of  distri* 

btttion  of  said  Dorsey^s  estate,  and  directed  to  be  paid  out 

of  the  funds  of  said  estate,  in  preference  to  the  creditors  of 

Morgan,  Dorsey  &  Co.  ! 

In  conditional      '^^^  endorsement  was  made  at  a  time  the  Civil  Code  o( 

obiigationa-;     the  Louigiana  was  in  force.    The  note  became  due,  and  the 

law.at  the  tune  the 

obligation  waa  protest  was  made  after  the  Louisiana  Code  was  promut 
tiiai  in^force  ^en  gated.  If  the  obligations  of  the  respective  parties  is  to  be 
^^^^m  ascertained  by  the  former,  the  judgment  appealed  from  is 
the  rig^  of  die  correct     If  by  the  latter  it  is  erroneous  and  most    hi 

particf.  '  '' 

reversed. 
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The  inaolvent's  obligatioii^  as  endcnraer  of  the  note,  ww  ^^^^^ 
subject  to  the  condition  known  to  our  law  as  the  suspensive; 
that,  which  depends  on  an  uncertain  and  future  event.    It         towk 
depended,  in  this  instance,  on  the  maker  paying  his  liote  '■»  stkdios  or 
when  it  became  due,  and  on  regular  proceedings  on  the  part  * 

of  the  holder,  to  protest  in  case  of  non-payment,  and  duly 
notify  the  endorser. 

On  the  first  view  of  the  case,  it  might  appear  that,  as  the 
holder  of  the  note  had  no  right  of  recourse  on  the  endorser 
until  failure  of  payment  on  the  part  of  the  maker»  the 
extent  of  that  right  must  be  governed  by  the  law  at  the 
time  it  accrued. 

But  more  closely  considered,  it  is  dear  lliat  though  ttie 
obligation  could  not  be  enforced  until  the  ooodition  took 
place,  still  there  would  have  been  no  obligation  virithout  the 
contract  entered  into,  antecedent  to  the  failure  of  the  maker 
to  discharge,  his  note.  And  whether  the  law,  at  the  tune 
the  obligation  vfza  contracted,  or  that  in  force  when  the 
condition  took  place,  should  govern  the  rights  of  the  par- 
ties, is  not  a  difficult  question.  It  is  in  our  opinion,  setded 
by  positive  provisions  in  our  former  and  present  code.  Each 
of  them  dedares  ^that  the  condition  being  complied  with, 
has  a  retroactive  effect  to  the  day  the  engagement  was  coiu 
tracted.''  The  articles  of  the  Napoleon  Code,  of  which  oiuni' 
on  this  subject  is  a  copy,  were  we  know,  in  the  greater  nam*- 
ber  of  instances,  taken  almost  verbatim  fit>m  the  works  of 
Pothier.  In  referring  to  that  writer,  we  find  tibat,  after 
usingthe  same  language  found  in  our  code,  he  adds,  and  die  ' 
right  which  results  from  the  engagement  is  deemed  to  be  ac-^'* 
quired  from  the  time  of  the  contract.  Such  also  was  th^ 
doctrine  of  the  Roman  jurists.  At  the  time  this  engagement 
was  contracted,  the  plaintiff  had  a  right  in  case  of  feilure,  to 
be  paid  before  the  creditors  of  the  partnership.  We  there- 
fbane  think  there  is  no  error  in  the  judgment  of  the  District 

P 
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■Mim   DiftTMt.  Court.    PathieTf  contrat  des  6b:  no.  220.  TcuUierj  vol.  6, 
*  "fttSS?*^'  ^-  5ffl-  Digest,  liv.  50,  tit.  17,  Zato*  18  and  144. 

-afow*         '  II  ig  therefore  ordered,  adjuged  and  decreed,that  the  judg- 
TKs  sTaDicsor  n^ent*  of  die  District  Court  be  affirmed  with  costs. 

CLAOZm  ST  AL,  vs.  THEJH  CBEDITORS, 

ky^ilkIm    fbom    tae  court  of  thb    parish    and  citt 

of  new  orleans. 

An  agreement  made  in  New  York  to  be  executed  there,  must  be  gov- 
erned by  the  laws  of  that  state— -if  such  contract  is  usurious  and  void  by 
fii'e  laws  of  New  York  it  will  be  considered  so  here,  because  this  court  must 
decide  the  cauM  here  as  it  would  be  decided  there.  The  statute  of  the 
state  of  New  York  prohibits  taking  more  than  seven  per  cent  for  the  loan 
of  money,  and  by  the  terms  of  the  statute  the  prohibition  is  extended  to 
#aree,'meii:&andise,  or  any  thing  else. 

If  in  the  ezdiange  of  n*tte  between  A  and  B,  'more  than  seven  per  cent 
per  annum  as  interest  be  taken,  the  contract  is  tainted  with  usury,  and  void 
according  to  the  decisions  of  the  courts  of  New- York  on  that  statute. 

Those  courts  have  established  the  maxim  that  by  no  shift  or  device  caik 
iMr6  interesf  be  taken,  or  profit  made,  than  fliat  which  ^e  law  permits  on 
Hm' loan  of  money. 

When  A  agrees  with  B  to  exchange  their  req>ective  notes  bearing  inter* 
est  at  the  rate  of  six  per  cent,  per  annum,  and  in  consideration  thereof  U% 
ilUure  with  B  the  lives  ef  different  individuals,  and  to  consign  bis  sugar 
d^]^'  in  Iximsiana  to  B,  for  sale  in  New  York  on  commission,  this  agree- 
mobt  is  null  and  void  under  the  aforesaid  statute  of  New  York  against 
usury. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court,  de- 
liyered  by  Porter  J. 

The  Bank  of  the  United  States — the  Bank  of  Louisiana 
— John  Humphreys,  and  others,  creditors  df  the  insoWentSy 
appeal  from  a  judgment  of  the  Parish  Court,  by  which  Israel 
Barker  was  placed  on  the  tableau  of  distribution  a^  a 
creditor* 

Baiker^s  claimis  founded  on  an  assignment  made  to  him 
of  notes  executed  by  the  firm  of  Kenner  &c  Co.  in  fayor  of 
certain  persons,  by  whom  they  were  endorsed  to  a  corpora^ 
tktt  in  New-York,  known  by  the  nanM  of  ^  The  Life  and 
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Fire  Insurance  Company."  The  consideration  of  these  notes  E«f*««  j^WtMet 

was  a  contract  entered  into  by  the  insolvents  with  this  Com-        %.^«v*w^     . 

•     I'  .      .  • 

pany»  by  "which  the  parties  agreed  to  exchange  their  notes,  ^^.^^^^  "T  jt'* 
payable  at  a  distant  time  froixi  the  date  of  the  agreement^  THBi»c«ttoi- 
with  interest  at  six  per  cent.     The  insolvents  at  the  same 
time  covenanted  to  insure,  and  did  insure  a  certain  number 
of  lives  with  the  office  at  the  usual  rates.  ,  It  also  made  a 
part  of  the  contract,  that  the  crops  of  the  insolvents  sugar, 
estate  should,  be  annually  shipped  to  the  Company  and  sold 
by  them  on  the  usual  commissions. 

To  the  claim  of  the  appellee,  growing  out  of  this  contract, 
the  defence  of  usury  is  opposed.  ^ 

The  agreement  was  made  in  New- York,  and  was  to  be  ^  itrawimt 
there  executed:  it  musttherefore  begovemed  by  the  laws  of  n»de  in  nawYoik 

<         •  to  be    executed 

that  State.  They  prohibit  the  taking  of  more  than  seven  per  there,    mmt    be 

cent  for  the  loan  of  money,  and  by  the  terms  of  the  statute,  K^i^of  th^itate 
the  prohibition  is  extended  to  wares,  merchandise,  or  axiy  T^  ^^^  contnct 

.,*,,,..,.  ^  li    uiunoui    and 

thing  whatsoever.  void  by  the  lawe 

\    '      '    ■  '  '•'  1  *  of  the'itmteof  N. 

The  courts  of  that  state  have  held  under  these  provisions,  york  it  will  be 
that  if  A  exchanges  notes  with  B,  and  takes  two  and  a  b^lf  ^^^^'thiTcooit 
per  cent  commission  for  doing  so,  the  contract  is  tainted  ™'"*  decide   the 

t  ,  t     .  :  '.    .     .     4f   J  ceuee  nere  is   it 

with  usury  and  void. — 13  Johnson  4 1;.  16  ibid,  367.  would  be  decided 

,-,    *        '      '       ,    '    /.      •      •,.,,'      ,     i:    '  .       ./.    '  '     'ttere.  The  statute 

There  cannot  therefore,  we  think  pe  a  doubt,  that  if  more  of  the  state  of  N. 

^^a  p»  c»i  ™.  «ke«  for  UU  excta.^  of  *e  ■^^^'^^ 
now  sued  on,  the  contract  was  void,  but  whether  it  was  so  •jven  p«  c^y*  fo» 

the    loan   of  mo- 
taken  is  the  true  difficulty  in  the  case.  ney,  and  by  the 

The  obligations  of  each  party  bore  interest  at  six  per  tute  the  prohibi- 
cent  4  and  so  far  there  was  such  equality  as  repels  the  idea  wawi*  **merdiah 
of  usury.    But  it  is  ur£:ed,  the  Life  and  Fire  Insurance  Com-  ?^?**»"  ^r -^eny -. 

^  ^     '  thing  wbatBoerer. 

pany  had  a  profit  on  the   insurance  of  the  lives  and  on  the 

sales  of  the  sugar,  which  bring  them  within  the  penalties  of 

the  statute.    The  appellee  contends  that  these  trans^jptions^ 

were  each  of  them  fair  in  themselves,  and  that  if  profits 

were  made  or  to  be  made,  a  good  consideration  existed  for  ^ 

them,  independant  of  the  exchange  of  notes — ^namely:  the 
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Satiem  Diitrict  risk  incmred  in  the  insiiranoe^-and  the  labour  bestowed,  and 

Wtufiflfr  Ifltft 

pains  taken  in  the  sale  of  the.crop. 

We  assume  for  a  moment,  that  the  Life  and  Fire  Insurance 
Company  refused  to  exchange  their  notes,  unless  the  insol- 
vents would  also  insure  lives  at  their  office  and  ship  their 
crops  to  the  Company  for  sale.  The  question  then  is,  does 
the  circumstance  of  the  lender  refusing  to  accommodate  the 
borrower,  unless  the  latter  will  enter  into  another  contract, 
on  fair  terms,  which  apart  firom  and  unconnected  with  the 
lending,  would  be  fair  and  legal,  render  the -agreement  for 
the  loan  of  money,  or  the  exchange  of  notes,  null  and  void  f 
It  is  one  which  on  the  first  consideration  of  it,  and  for  some 
time  after,  did  not  appear  firee  from  difficulty  to  us;  further 
reflection,  however,  and  a  more  attentive  consideration  has 
satisfied  our  minds,  that  it  would  not  present  a  case  of  much 
embarrassment  to  the  courts  of  the  country  where  the 
contract  was  made.  If  the  matter  were  res  integra  there 
would  be,  perhaps,  considerable  force  in  the  objection,  that 
the  object  of  the  statutes  against  usury  was  to  protect  the 
borrower  against  paying  more  than  the  legal  interest.  That 
when  that  object  was  attained,  the  laws  cared  not  how 
much  the  lender  received,  and  that  he  might  innocently  profit 
by  the  collateral  agreement,  when  he  did  not  take  advantage 
c^  die  borrower's  necesnties,  to  compel  him  to  enter  into 
an  unequal  and  disadvantageous  contract,  m  relation  to 
other  matters. 

But  the  question  is  not  res  integra  in  the  jurisprudence 
If  IB  die  ez-  ^^^*  country  where  the  agreement  was  made.  The  le- 
chMige  of  notes  g^slature  of  New- York,  in  imitation  of  that  of  England,  seems 
more  than  eeren  to  have  had  a  great  abhorrence  of  the  ofience  of  usury,  and 
wmibete^,  £  ^'  ^^^  guarded  against  its  commission,  by  prohibitions 
^HtihTivOT^ttDd  ^^^'^^^^^  "*  Iwiguage,  at  once  as  particular  and  comprehen- 
ded eeeoiding  to  Mwe  as words can  exiHness.    Their  courtsof  justice  have  not 

Am    deddoBf   of  ^  ,, 

of  New  nulen  behind  the  low  makers  in  their  determinati(Mi  to  re- 


press  and  pnnish  the  oflTence,  and  the  statute  with  the  dici- 
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^ons  on  it,  seems  now  to  have  established  the  maxim,  that  Extern  Diftrict 

.       -  *  December,  1880. 

by  no  shift  or  device  which  the  wit  of  man  may  mvent,  can 


CLAOUS 


more  interest  be  taken,  or  profit  made,  than  that  which  the 

law  permits.  Whether  the  borrower  loses  or  not:  thebai^gain  their    ceedx- 

which  is  connected  with  the  loan  seems  to  be  considered  as _« 

immaterial.  The  rule  is,  the  lender  shall  not  obtain  more  Those  courts 
than  the  legal  interest  We  need  not  cite  the  cases.  An  ex-  ^^  maxim  that 
aminatiou  of  them  we  thmk,  will  shew  the  principle  just  ^^  ^  c«'n  moJS  1^ 
stated,  to  result  from  the  decisions  of  the  common  law  te^^t  be  taken,  or 

profit  made,  than 

courts  on   the  statute  against  usury.     We  may  however,  that    which  the 

refer  to  a  very  late  decision  in  the  Supreme   Court  .of  the  iSIL^'nion^. 

United  States,  where  this  strong  language  is  used:  ''a  profit 

or  loss  incurred  on  the  necessities  of  the  borrower,    no 

matter  what  shape  it  assumes,  has  always  been  adjudged  to 

be  a  violation  of  the  statute."   2d  Peters  537.  ,^ 

Where  A  agreed- 

In  the  instance  before  us,  the  notes  of  each  party  bore  with  B  to  ex- 
interest  at  six  per  cent,  and  so  far  there  was  a  perfect  equa-  ^p^f  e  notei  h&u^ 
lity,  but  the  Insurance  Company  refused  to  make  the  ex-  JiJ^^^^^f  ^  **  ** 
change,  unless  the  insolvents  insured  lives,  and  agreed  to  cent   per  annum 

_    -    .  -  i.         1       T»     /.  1  1  •     ^^^    ^  considera- 

send  their  crops  to  the  company  for  sale.  Front  such  as  this  tion  thereof  to  in- 
to the  lender,  or  burthen  on  the  borrower  on  a  loan  or  f^^  ^^f^  ^ffer-* 
exchance  of  notes  the  statute  of  New- York  forbids,  and  we,  «nt  individuaia,  fy 

°  ^  ^  '  to  consi^  hiB  Bu- 

-who  must  decide  the  cause  here  as  we  think  it  would  be  pr  crop  m  Louis- 
decided  there,  are  consequently  compelled  to  consider  the  in  New  York  on 
transaction  void.  ~-™^i.-'j,  *S 

It  was  said,  there  was  no  evidence  the  Life  and  Fire  *?**   1°***  .?"^®' 

the  aforesaid  sta- 

Insurance  Company  made  these  matters  a  condition  with-  tute  of  N  York. 
out  which  they  would  not  give  their  notes.  That  for  aught 
what  appears  on  record,  they  may  have  applied  to  the  insol- 
vents to  exchange  their  notes,  and  that  the  latter  refused, 
unless  the  former  would  permit  them  to  insure  lives,  and 
send  them  their  sugar  for  sale. 

There  is  no  direct  proof  on  record  which  of  the  parties 
proposed  the  exchange,  but  the  conviction  produced  by  the 
internal  evidence  presented  by  the  transaction,  is  nearly  as 
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EailemDiitriet  etrong  88  anything  can  be,  that  the  first  prcnposition  came 

s^^0^^r^^       from  the  insolvents.    The  endorsement  required  on  their 

ci^Aova        notes — ^the  mortgage  taken  on  their  plantation — the  pro- 

vRsiB    cBBDf-  mise  to  send  their  crops  for  sale,  all  indicate,  in  a  manner 

*'^*'*         too  clearly  to  be  misunderstood,  who  was  embarrassed,  and 

who  connected  these  agreements  with  the  exchange  of  the 

paper.    When  we  join  to  these  reflections  the  utter  impro- 

babflity  of  a  commercial  house  in  New-Orleans  going  to 

New-Yoric  to  insure  lives,  unless  they  were  compelled  to  do 

so  to  relieve  their  pecuniary  necessities,  not  a  doubt  remains 

on  our  minds  that  the  transaction  was  such  a  one  as  the 

appelhmts  represent  it. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided,  and 
reversed,  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  tableau  be  amended,  by  expunging  therefrom  the 
claini  of  Barker  for  the  notes  given  by  the  insolvents  to 
unite  the  contract  with  the  Life  and  Fire  Insurance  Com- 
pany, and  it  is  further  ordered  that  the  appellee  pay  the 
cost  of  the  appeal. 


JiBAT^M.  B0LME8. 

▲^PEAL     FftOM     THE  '  C6URT' OF   THE    FIRST    DISTRICT. 

If  the  Jury  be  permitted  in  tke  abeeace  of  the  defendant,  and  without 
*AJr  application  from  the  plaintiff,  to  reconsider  their  verdict  and  bring  in 
Mother,  the  second  will  be  set  aside,  and  the  cauM  remanded  for  further 
proceeding*  in  the  state  it  was  when  the  jury  requested  permimoB  to 
amend  it 

This  cause  was  submittted  iq>on  a  statement  of  facts 
which  are  given  in  the  opinion  of  the  court. 

Slidd  for  appellant 

Seghers  for  a[^llee. 

Martin  /.,  delivered  the  opinion  of  the  courL 

The  defendant  was  sued  as  endorser  of  a  protested  pro- 
missory note.    He  pl«aded  the  general  issue,  that  the  plaiB' 
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tiff  had  released,  or  dischai^e(l  the  maker,  .&c.     fj^^^  wfts  *.^f"  a^^H^' 
judgment  against  him  and  he  appealed.  k^^-^^^^ 

The  statement  of  facts  show,  that  the  cause  having  been  ^^^'^ 
argued,  the  jury  retired  and  returned  with  a  verdict  for  the  Hotmif. 
defendant,  signed  by  their  foreman,  the  counsel  of  both 
parties  being  present  The  verdict  was  re|ad  in  open  court, 
and  no  objection  being  made  by  the  plaintiff,  the  usu^  loi- 
nute  of  the  verdict  was  made  by  the  clerk,  and  the  counsel 
for  the  defendant  left  the  court.  The  clerk  mo^es,  during 
the  sitting  of  the  courts,  memmorandas  of  what  ^s  transacted 
on  loose  sheets  of  paper,  and  after  the  adjournment  of  the 
court,  and  frequently  on  the  foUo^^ing  day ,  makes  .entries 
£rom  these  minutes  on  the  record  book  in  due  form.  After 
the  rendering  of  the  verdict,  in  the  present  case,  two  oilier 
causes  were  called  for  trial,  on  \(rhich  the  plaintiffs  foiling  to 
appear,  were  non-suited,  and  the  usual  enjtries  were  made 
by  the  clerk ;  a  third  cause  was  aftierwar^s  a^^ed,  and  the 
jury  retired  to  consider  of  their  verdict,  a^d  |petumed  with 
one  which  was  read  in  opcQ  court,  and  entered  op  the  iqi- 
nutes.  The  judge  having  in  the  mcanyirhile,  while  the  jury 
were  out,  examined  the  point  of  law  on  which  he  had  char- 
ged the  jury,  on  the  motion  of  the  counsel  of  the  defendant 
in  the  present  case,  stated  in  a  conversation  with  the  gentle- 
men of  the  bar,  after  the  jury  had  returned,  and  in  thfsir  ' 
he€uing,  that  the  defendant's  counpfel,  in  the  present  cacfp, 
had  misstated  the  law,  in  insisting  that  the  receipts  on  file 
(from  the  plaintifi  to  the  maker  of  the  note,)  had  operated 
a  discharge  of  the  endorser.  This  being  heard  by  some  of 
the  jury,  they  requested  to  be  al^o^e^  to  reconsider  their 
verdict,  saying  they  had  understood  the  judge,  in  his  chaige* 
to  lay  down  the  law  differently.  The  judge  peirnutted  them 
to  reconsider  their  verdict  and  instructed  them  that  a  release 
of  some  of  the  drawers  of  the  note,  for  their  part  of  the 
debt,  did  not  discharge  the  defendant  as  endorser,  who  vfBM 
a  joint  obligee  wiflt  thenii  whereupon,  vnthout  retiurnin|^ 
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*?**^^Mo"  ^®y  found  a  verdict  for  the  plointifT,  the  defendant  and  hk 

counsel  being  absent,  more  than  one  hour  after  they  had 
given  the  first  verdict,  in  favour  of  the  defendant,  and  judg- 
ment was  given  on  the  second  verdict  for  the  plaintiff. 

The  appellant's  counsel  has  urged  that  he  is  entitled  not 

only  to  the  reversal  of  the  judgment  of  the  District  Court, 

but  to  our  judgment  for  his  client  on  the  first  verdict. 

If  the  jory  be      ^^  ^  obviousthe  judge  erred  in  allowing  the  jury,  in  the 

pemitted  m  ttie  absence  of  the  defendant,  and  without  any  application  from 

absence  of  the  de-  . 

fendant,  and  with-  the  plaintiff,  to  reconsider  their  verdict,  and  in  allowing  them 
from^e  plalnti^  to  bring  another,  after  having  stated  the  law  to  them,  in  a 
^^"^d'bri^  ^®ry  different  manner  than  he  had  done  in  a  chai^  deliver- 
in  uiother,   the   ^d  to  them  in  the  presence  of  both  parties — ^without  allow- 

■econd  will  be  set  ,  .  -^  '■ 

aside,    and   the   ing  the  party  against  whom  the  second  charge  was  given,  to 

cause    remanded  .  .«  .  i.  .,  ..  <«, 

for  further  pro-  make  such  observations  as  the  charge,  m  the  opmion  of  the 
the  jur^  requested      But  judfimnent  cannot  be  civenhere  on  the  first  verdict — 

permission    to    a-  jo  d 

mend  it  the  proceedings  of  the  court,  unprovoked  by  and  which  took 

place  in  the  absence  of  the  plaintiff  and  his  counsel,  cannot 
deprive  him  from  the  right  he  had  of  moving  for  a  new 
trial. 

It  is  therefore  ordered,  adjudged  and  decreM,that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,the  second  verdict  set  aside  and  the  case  remanded 
for  further  proceedings,  in  the  state  in  whichit  was  when  the 
jury  requested  to  be  permitted  to  amend  it,the  appellee  pay- 
ing cost^  in  this  court. 


CSEWif  RELF  vs.  JCRJU^. 

APPEAL     FROM     THE      COURT     OP     THE     FIRST    DISTRICT* 

If  the  plea  of  prescription  be  pleaded  in  the  Supreme  Court,  the  party  to 

wlicHtt  it  is  opposed  may  demand  ^t  tiie  cause  be  remanded  for  trial  upon 

that  plea— but  if  it  appear  that  substantial  justice  has  not  been  done,  a  new 

* 

trial  will  be  ordered. 

Suit  upon  a  promissory  note  to  which  the  defendant  plead 
the  general  issue  and  set  up  a  claim  in  reconvention. 
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A  judgment  was  renderad  for  the  plaintiflb  id  tbe.ooort  Bj***«".  P<»jggt«' 
below,  and  the  defetodant  appealed  after  bavoig  failed  in  his        s.«*v-«^ 
motion  for  a  new  trial. — On  the  appeal  the  appellees  oppo-    «"»w  *  **^»' 
sed  to  the  claim  in  reconvention  the  plea  of  preacriptionfc  kbahjb. 

Workman  for  appellants 

Duncan  and  Rdf  for  appellees. 

Martin  /.  delivered  the  ofnnion  of  the  court. 

The  defendant,  sued  osk  his  promissory  note,  pleaded  nil 
dAet  and  reconvened  the  frfaintiff  for  several  lai^  sums.  ' 
There  was  judgment  for  them  for  the  amount  of  the  note. 
The  clmm  in  reconvention  was  disallowed,  and  the  defen- 
dant appealed  after  an  unsuccessfiil  attempt  to  obtain  a  new 
trial. 

The  appellees,  in  thid  court,  opposed  the  plea  erf*  (Hrescrip- 
tion  to  the  appellant's  claims  in  reconvention,  and  the  latt^, 
availing  himself  of  the  provision  of  the  Code  of  Practice, 
902,  has  prayed  that  the  cause  may  be  remanded  to  be  tried 
on  tlie  plea  of  prescription. 

We  have  considered  that,  as  the  case  must  be  remanded^ If  the  plea  of 

^^  '■  preecnption   be 

and  it  has  appeared  to  us  that  the  appellant  oi^ht  to  have  pleaded  in  the  Su- 
succeeded  on  his  application  for  a  rehearing^  at  least  as  to  party  to  whom  it 
an  item  of  his  claim.  Justice  will  be  better  obtained  by  the  a^j^ST^AsrSe 
casebeinff  sent  back  for  a  new  trial.  ^^  ^  temandr 

ed  for  trial  inwii 

An  item  in  the  claioi  of  reconvention  is  for  the  value  of  aiatple»--butifit 
certain  slaves  of  the  defendant,  cmisigned  to  and  scdd  by  ^!u^  justice  haa 
the  plaintifts  to  Foley  Lezano,  who  had  proven  imohraiC.  ^Sj^^  ^^ 
RenMineration  was  claimed  on  account  of  the  gross  neglect  <mlered. 
of  the  plaintifis,  who  sold  these  slaves  without  the  customary 
caution  of  reserving  a  mortgage  for  the  price,  and  by  reqmi^ 
ing  some  other  security  also.    It  is  in  evidence  thai,  in  the 
sale  of  slaves,  such  caution  is  nerer  omitied,  uidess  the 
buyer  be  of  the  very  first  standii^  and  credh^  and  it  is  ia 
evidence  the  vendors  were  persons  of  a  very  dtflbreat 
description. 

las  deemed,  it  was  to  beprssoikied,  the 
Q 
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Kisl0Oi  vitMc^  phiotifia  would  not  have  sold  these  Blaves  to  perso&B  whom 

'  they  had  reason  to  suppose  conkl  not  pay  for  them.- 


cnmw  4r  aBL»  In  our  opinion^  the  defendant  having  shewn  that  the  cos- 
KBAif e  tomary  caution  in  the  sale  of  slaves,  is  to  require  a  mortgage 
and  security,  unless  the  buyer  be  a  person  of  the  highest 
standing  and  credit,  and  the  buyers  were  persons  of  differ- 
ent description,  the  plaintiffs  ought  to  have  known  that  the 
persons  sold  to  were  proper  persons  to  be  trusted. 

As  the  other  items,  although  the  defendant's  right  is  not 
equally  so  obvious,  we  think  they  are  worthy  of  reconside- 
ration* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a 
new  trial — and  on  the  plea  of  prescription — the  appellee 
paying  costs  in  this  court. 


2      122 

125  160 

126  164 


WllJslBMB  or  BAOJLN-  k  CO. 
AFPBAX.  FROM  TBB   COVBT  OW  THE  FIE0T    DI8TUCT. 
A  Botaritl  wt  Ins  no  eOet  i^iwl  third  ptnoiM  but  from  ^  Ms  of  tli 


This  was  an  action  to  rescind  the  sale  of  certiun  slaves* 
made  to  the  defendants  by  one  Kimball.  It  speared  finom 
the  testimony,  that  the  plaintiff  sold  the  slaves  to  Kimball  in 
the  State  of  MLssissippi^  on  the  8th  of  September,  1828. 
Kimball  paid  a  part  of  the  price,  and  gave  a  draft  for  the 
remainder  which  vras  protested.  In  the  act  of  sale,  it  was 
stipulated  that  if  Kimball  failed  to  comply  with  his  agree> 
ment,  the  bargain  diould  be  void,  and  that  the  act  of  sale 
should  be  left  in  the  hands  of  a  third  person,  until  Kimball 
should  produce  the  plaioftiff's  receipt  for  the  whole  of  the 
purchase  money. 

The  slaves  were  delivered  to  Kimball,  who  brought  them 
to  New-Qrieans,  and  on  the  19th  of  February,  1829,  sold 


OF  THE  STATE  OF  LOUISIANA.  139 

them  to  the  defendants. — On  the  day  after,  they  were  at-  Bactam  Dktriet» 
tacbed  in  the  possession  of  the  defendants  at  the  suit  of  the 


plaintiff. — ^It  further  appeared  that  Kimball  was  indebted  to      wiL];.rAM« 
the  defendants,  and  had  absconded  with  the  slaves  from  the    haqai? 4  At. 
State  of  Mi8sissq)pi. 

To  establish  the  fact,  that  the  defendants  purchased  with 
a  knowledge  of  the  circumstances,  the  plaintiff  put  to  the 
defendants  an  interrogatory,  requiring  them  to  state  whe- 
ther they  did  not,  previous  to  the  19th  of  February,  1829, 
receive  a  letter  from  the  plaintiff,  informing  them  that  the 
slaves  were  supposed  to  have  bef^n  run  off  by  Kimball,  and 
that  he,  the  plaintiff,  had  a  claim  on  them.  The  defendants 
answered,  that  they  had  some  recollection  of  receiving  such 
a  letter,  but  having  no  acquaintance  with  the  plaintiff,  sup- 
posed it  had  been  addressed  to  them  by  mistake.  That  they 
did  not  remember  the  contents,  and  that  they  purchased  the 
slaves  of  Kimball  without  the  knowledge  of  any  claim  upon 
them.  The  bill  of  sale  from  Kimball  to  the  defendants,  was 
not  recorded  until  after  the  levy  of  plaintiffs  attachment. 
The  court  below  gave  judgment  for  the  defendants  and  the 
plaintiff  appealed. 

Preston^  for  appellant,  contended  : 

1.  By  the  bill  of  sale  from  Williams  to  Kimball,  the  latter 
acquired  no  title  to  the  slaves  in  controversy,  until  payment 
of  their  price,  and,  therefore,  could  convey  none. 

2.  Kimball  concealed  said  slaves  and  absconded  with 
them  from  the  State  of  Mississippi — such  a  possession  in  the 
State  of  Louisiana  can  give  him  no  ri^t  to  dispose  of  them. 

3.  The  defendants  were  warned  of  Williams'  claim,  and 
it  was  gross  negligence  on  their  part  to  foiget  it. 

4.  The  sale  was  not  recorded  in  the  Register  of  Convey, 
ances'  office,  until  after  the  attachment,  and,  therefore,  the 
property  in  the  slaves  was  not  transferred  as  to  third 
persons. 

lioreaiis  Digest,  id  vol  p.  305,  sec,  5.     MartirCs  Digest, 
3d  vol.  p.  140,  s§e.  7. 


*'. 
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BMtem  Dittriet      Pierce  oontn. 
^^rsX/    '      1.  By  the  bill  of  sale  from  Wiffiams  to  Kimball,  the  ht- 
wiLLiAM s      ter  had  transferred  to  him  the  property  of  the  daves  in  the 
haoah  ic  AL.    State  of  Mississippi,  and  paid  one  half  the  price,  and  there 

was  no  condition  suspending  said  transfer  of  property. 

2.  Kimball's  running  off  with  the  slaves  and  the  rest  of 
his  property  from  the  State  of  Mississippi,  has  nothing  to  do 
in  the  controversy. 

Kenny  et  ci.  vs.  Dow.  VHh  Martin  577. — Miles  vs.  Oden 
et  al.  8th  Martin,  N.8.  p.  214. 

3.  The  defendant's  answer  shows  they  had  no  warning, 
and  there  was  no  fraud. 

4.  The  slaves  were  delivered  to  the  defendants,  and  put 
in  possession  of  a  third  person  for  them. 

5.  It  is  shown  there  have  been  mortgages  to  the  defen- 
dants in  the  State  of  ACssissippi,  given  to  them  by  Eamball 
which  has  nothing  to  do  with  the  present  case. 

6.  The  registry  was  in  the  usual  time — but  the  plaintiff  is 
not  the  third  person  in  contemplation  of  the  law. 

Daubriere  vs.  QrHUen^B  syndic^  2  Martin^  N.  8.  p.  171, 
6  Martin,  N.  8.  p.  325. 

This  is  a  suit  to  set  aode  the  conveyance  from  KimbalL 
This  cannot  be  done  without  making  Kimball  a  party. 

Martin  /.  delivered  the  opinion  of  the  court. 

The  plaintiff  states  that  he  attached  several  slaves,  the 
proper^  of  Kimball,  his  debtor,  and  that  the  defendants 
pretending  to  be  the  owners  of  them,  prevailed  on  the  sheriff 
to  surrender  them.  The  petition  concludes  with  a  prayer, 
that  the  defendants  be  dedred  to  return  them  to  the  dieriiT 
to  be  proceeded  on,  on  the  plaintiff's  attachment 

The  general  issue  was  pleaded.  There  was  judgment  for 
the  defendants,  and  the  plaintiff  appealed.  • 

In  this  court,  the  appellee's  counsel  has  endeavoured  to 
shew  title  to  the  slaves  under  Kimball,  and  has  produced  a  no* 
tarial  act  of  sale — that  by  a  bill  of  sale  from  the  plaintiff  to 
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Kimball,  the  latter  had  the  pn^rty  of  the  slaves  transfened  Stttem  Dwtrici, 
to  hira,  in  the  State  of  AGsassipiri,  having  prad  one  half  of       ^.^^-^^ 
the  price,  and  the  act  contains  no  suepensknn  of  the  transfer      wiluams 
of  the  property — that  KimbaB  running  off  with  the  slaves    haoait  4^  ai,. 
and  all  the  rest  of  his  propertY  fiit>m  that  State,  cannot  aflfoct 
the  ri^t  of  his  vendees — that  the  evidence  shows  the  ktt^ 
hadno  knovdedge  of  this,  and  acted  without  fraud — ^tfaat  the 
slaves  were  delivered  to  them,  and  placed  in  the  possession 
of  the  perB(His  in  whose  hands  they  were  attached.    The 
plaintiff,  as  to  these  slaves,  is  not  a  tkird  person  in  the  con- 
templation of  the  law.    That  the  present  is  a  suit  to  set 
aside  a  sale  by  Kimball,  whois  no  party  to  the  suit 

On  the  part  of  the  a]^)ellant,  it  is  cwtended  thattbe  ^- 
pellees  acquired  no  right,  as  to  third  peraoos,  by  the  notarial 
act  of  sde^  because  it  was  not  registered,  after  the  attach- 
ment was  actually  levied  on  the  slaves.    2  Moremi^  Digesif 

It  is  cle^  the  defendants  and  appeDees  can  have  no  title,     ^  ^.^   ^,^ 
exceptthat  vdiieh  result  from  their  notarial  act,  and  that  does  bM  no  efbec  »- 
not  give  any  as  to  tkird  penons^  bat  fifom  the  date  <^  its  Smbnt  from  tfie 
registry.    The  plaiatift  and  appellant  «e  such  persona  who  ^^^'^^^^fP^- 
have  obtained  a  lien  by  attachment,  with  reqiect  to  the  act 
of  sale :  ^  Tfahd  persons,  with  r^ard  to  a  contiaet  or  judg- 
ment are  all  who  were  not  parties  to  .it**    CwU  Codet 
35S2,  n.  32. 

Finally,  the  a]^llee's  counsel  sajrs  that  a  vendee  must  have 
a  reasonable  time  to  register  his  act  of  safe ;  that  it  was 
executed  .^on  the  nineteenth  of  Febirawy,  1839,  and  the 
slaves  were  attached  on  the  twentieth  at  noon — nothing  on 
the  record  diews  the  date  of  th0iegisti3^'--«nd  the  ^ppeUaas 
have  not  in  any  manner  aocoontfld  for  the  dehy.  Therovas 
surely  time  to  have  had  the  act  registered,  as  it  was  passed 
in  the  city  in  which  the  regpster's  oAce  is  kept.  Whetheron 
a  proper  case  ben^  made  out,  we  oouU  nliava  a  vendee, 
vriU  ba  a  proper  matter  of  eonsidenitioii  when  sqeh  a  ease 
vvill  be  presented  to  us. 
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Ettten  Diitifet.      It  it  theref(M«  ordered,  adjudged  and  decrsed,  that  the 

v^p...^^^,^.  •  judgment  of  the  District  Court  be  annulled,  avoided  and 

wiisJsijLMM      reversed,  and  proceeding  to  give  such  a  judgment,  as  in  our 

uAOASLk,  Ah.   opinion  oug^t  to  have  been  rendered  below,  it  is  ordered, 

adjudged  and  decreed,  that  the  defendants  surrender  the 
slaves  named  in  the  petition,  viz..:  Aberdeen,  Wiley  and 
Cressey,  to  the  sheriff  of  the  parish  of  New-Orleans,  to 
be  by  him  dealt  with  according  to  law,  and  the  process  issued 
l^  the  present  plaintiffs  ag9inst  Kimball ;  the  appellees  pay- 
ing costs  in  this  and  the  court  below. 


FKIlfrSXVf  98.  THE  SYJWJCS  OF  jvahfjeim 

21  las!  APPEAL   FBOM   THE    COURT    OF   THE  FIRST    DISTRICT. 

fVO    7481 

A  ptftyhas  a  right  to  bring  forward  at  any  time  before  Uie  filingof  the 
tableau  of  diatribation  and  its  homologation^  all  daima  in  yirtue  of  wfiichhe 
has  become  creditor  since  the  rendition  of  the  judgment^  on  demands  which 
existed  previoas  thereto— and  for  this  purpose  may  file  a  supplemental  peti- 
tion. 

This  action  was  first  instituted  in  the  Parish  Court,  and 
after  cession  of  goods  by  the  defendant  Warfield,  was  trans- 
ferred Co  the  District  Court,  wherein  proceedings  had  been 
instituted  by  the  insolvent.  The  object  of  the  suit  in  the  first 
instance  was  to  dissolve  a  partnership  which  existed  between 
the  plaintiff  and  defendant  in  relation  to  their  business  as 
Ifmkeq)ers^  and  to  obtain  a  settlement  of  their  accounts. 

After  the  judgment  of  the  Court  a§pio  fixing  the  sum  due 
to  the  plaintiff,  as  solvent  partner  of  the  firm  of  Franklin  & 
Warfield,  and  before  the  parties  had  proceeded  .to  make  a 
partition  of  the  partnership  stodc  as  prayed  for  in  the  original 
petition.  The  plaintiff  filed  a  supplemental  petition,  alleging 
that  he  had,  as  solvent  partner,  since  the  renditbn  of  the 
judgment,  paid  with  his  private  fimds,  the  fiuther  sum  of 
$2,357,  paxtnerdiip  debts,  and  praying  that  said  sum  be  al- 
lowed a«  a  fiulher  credit  against  the  partnership,  that  he 
have  judgment  for  the  same,  and  that  a  final  partition  of  the 
partmrsfaip  sloek,  then  sequestered  in  the  bands  of  the  sheriC 
be  made  between  the  parties. 
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To  this  the  defendant  filed  an  exception,  praying  that  the  Eaitem  DMrict 

_  I'-i  •!  1  It  DtxembcTg  1880* 

sapplemental  petition  be  set  aside,  on  the  ground  that  none 


couid  be  filed  after  judgment.    The  Court  below  sustained      rRAWKLisr 
the  objection,  and  the  plaintiff  appealed.-  wabfibld. 

Nixon  for  appellant. 

Herman  for  appellee 

Porter,  /.,  delivered  the  opinion  of  the  court. 

This  suit  commenced  originally  in  the  Parish  Court,  and 
had  for  object  to  dissolve  a  partnership  which  existed  be- 
tween the  plaintiff  and  insolvent  in  relation  to  their  business 
as  inn-keepers.  But  the  latter  having  failed  since  the  incep- 
tion of  the  action,  it  has  been  transferred  to  the  District 
Court,  and  cumulated  with  the  proceeding  in  cancurso. 

There^^have  been  two  appeals  brought  before  this  Court 
irom  the  proceedings  in  relation  to  the  estate.  The  first 
was  from  a  decision  of  the  inferior  tribunal  in  relation  te  the 
claim  of  one  McCall,who  asserted  a  right  to  specific  property 
found  in  the  insolvent's  possession  at  his  failure.  The  Court 
versed  the  judgment  rendered  below,  and  remanded  the 
cause  for  fiirther  proceeding,  but  at  the  same  time  confirmed 
that  part  of  the  judgment  which  established  the  debt  due  to 
the  plaintiff  by  the  insolvent. 

The  case  came  up  again^  on  a  right  set  up  by  the  plaintiff, 
as  partner,  to  have  the  possession  of  the  one  half  of  the 
property,  which  was  found  in  the  insolvent's  hands  when  he 
failed.  The  Court  under  the  circumstances  of  the  case, 
thought  that  the  Syndic  was  entitled  to  it,  and  dismissed 
the  appeal  with  the  expression  of  its  opinion,  that  the  plain- 
tiff could  exercise  all  his  rights  against  the  Syndic  who 
represents  the  estate. 

While  the  cause  was  thus  pending  in  the  Court  below, 
and  before  a  tableau  of  distribution  was  filed,  the  plaintiff 
filed  a  supplemental  petiticm,  in  which  he  stated  that  sinde 
the  rendition  of  the  judgment  in  his  favor,  he  had,  as  partner 
of  the  house  of  Franklin  &  Waifield,  paid  further  chdms  on 
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Diftrict,  said  firm  to  the  amouDt  of  $3257  89,  for  which  he  prayed 
judgiB^iit  against  the  estate. 
rRANJu.ur         The  Counsel  for  the  Syndic  pleaded  an  exception,  that 

MA- 

WARFIBI.D.     no  supplemental  petition  could  be  filed  afier  judgment  on 

appeal.  The  Court  sustained  the  exceptim,  and  the  fdaintiff 


A  ptity  htti  t  11 

right  to  bring-  foiw  appealed. 
Stoe'*thS^^  It  is  beymid  doubt  that  the  plaintiff  fans  a  right  to  bring 
of  the  toWeau  5  forward  at  any  time  before  the  filing  erf"  the  tableau  of  dis- 
homoio^on,  all  tributkxi  and  its  homologatiicm,  all  claims  in  Tirtiie  of  which 
^ddbhe^faM^  ^  b^  become  creditor^  once  therraidition  of  the  jodgment 
amie    creditor     ^  demands  which  existed    previous   thereto.    The  first 

smce  flie  rendition  '^ 

of  the  judgment  decree  only  operated  as  res  judicata  on  the  matters  embra- 
existed  previoiiB  ced  by  it.  And  whether  he  called  his  petition  a  sQ(^>lementaI 
S^i^ipm^mi^  ^  ^^  original  one,  is  in  our  opiiuon  immateriaL  His  case 
ffle  a  rappiemen-  ^g^^  g^y  pending  4n  ooncacrio,  and  we  do  not  perceive  the  er- 

tu  petituMi.  *  ^ 

ror  of  his  styling  his  petition  a  si^plemental  one.  Itcertain- 


ly  was  such  in  relaljon  to  his  claim  against  the  estate.  It 
was  an  addition  to  his  first  de Aland. 

It  is  therefore  ordered,  adjudged  and  decreed,  thai  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed; that  the  exception  filed  in  the  cause  be  ovemdled, 
and  the  cause  be  remanded  to  be  proceeded  in  acecnrdiiig  to 
law;  the  appellee  paying  the  costs  of  the  appeal. 


tlOOJT  M.  OmsEJU^J^JLVIQATIOJr  COMPJ^T. 
J^VPSAI.  FROM  THB   COURT  OF  THE   PARISH  OF  THE   CITY 

OF  NBW-OKLBARS. 
Apatl^  ie  enttUed  to  recoter  when  he lM|Mid  in  error. 

The  plaintiff  owner  of  the  schooner  Mayflower,  brou^ 
this  suit  to  recover  firom  the  defendants  the  sum  of  9I0S5i, 
being  the  excess  of  tonnage  fees  inqtosed  upon  the  vessel. 
It  appealed^  from  the  evidence^  that  the  schooner  was  of 
twelve  tonsi  and  had  been  nted  by  the  defendants  at  eigh- 
taei^  and  at  thai  rate  paid  by  the  plaintiffi  He  obtained  a 
jwlgBrtI  fcf  Ae  eiflessi  and  the  defendarta  afyeried. 
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Workman  for  a^^Uant.    Pretton  for  ^pellee.   •  KMtem  Dittict, 

Martin^  /.,  delivered  the  opinion  of  the  court.  v«*^v-w^ 

The  plaintiff  alleges  he  is  the  owner  of  a  schooner  of  the  lioow 
burden  of  twelve  and  forty-seven  ninety-fifths  tons,  with  obi^bans  navi- 
which  he  has  navigated  the  Bayou  St.  John,  and  the  defen- 
dants' canal,  and  has  been  charged  with,  and  has  actually 
paid  them,  a  toll  or  tonnage  on  eighteen  tons,  the  said  schoo- 
ner being  on  their  books  as  of  that  tonnage,  and  the  plaintiff, 
through  error,  has  paid  toll  accordingly,  for  one  hundred  and 
sixty-one  trips. — A  claim  was  accordingly  ui^ged  for  the 
excess. 

The  genera]  issue  was  pleaded. 

The  plaintiff  had  a  verdict  and  judgment  for  $1459.  The 
defendants  made  an  unsucces^l  effort  to  obtain  a  new  trial 
and  appealed. 

Their  counsel  has  urged  in  this  court,  that  the  verdict  and 
judgment  are  contrary  to  law  and  evidence. 

It  appears  the  schooner  was  but  of  12  47-95  tons  burden, 
when  the  plaintiff  began  the  navigation,  on  which  he  paid  toll 
to  the  defendants,  and  that  she  was  still  of  that  burden,  and 
no  more,  when  he  cea^d  to  do  so — but  it  is  in  evidence  sh« 
underwent  several  repairs,  in  the  meanwhile,  and  that  some- 
tions  a  greater  tonnage  is  given  to  vessels  undei^ing  repairs. 
From  this  the  defendants  and  appellants'  counsel  has  urged, 
tliat  the  plaintiff  ought  to  have  shown  that  the  repairs  made  a  party  if  enti- 
to  the  schooner  did  not  increase  her  tonnage,  and  subsequent  ^^^  J^  hw^^d 
repairs  did  not  add  to  her  original  burden.  in  error. 

It  does  not  appear  t0  us  that  there  is  any  thing  in  this  ob- 
jection. The  fact  being  established  that  a  higher  toll  was 
paid  than  the  defendants  were  entitled  to,  we  do  not  think 
the  jury  erred,  in  concluding  the  plaintiff  paid  under  an  error, 
and  if  so,  the  law  is  that  he  is  entitled  to  recover. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  ParLsli  Court  be  affirmed  with  costs  in  both 
courts. 

'     •  R 


VAliVP. 
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KmAbto    Distijrt  CALDWELL  v$,  FMLES 

^^^^^^^^^^  APPEAL   PROM  TH«   OOUKT  OP  THB   PIRST   DISTRICT. 

CAi.i>VBKii*       ^  ^  c*<**  ^  ^vMd  wiflMul  mm  joined,  te  judgment  will  be  revened. 

f^fl.  "^  supplemeiital  petition  was  filed  in  this  case,  to  which 

the  defi^ant  did  not  asswer .  The  caupe  was  submitted  to 
a  jury  who  (bund  a  veidict  for  the  plaintiff^  apd  the  defendant 
appealed. 

Bewnemf  for  appeUunt. 

1.  The  judgment  was  rendered  without  issue,  being  joined^ 
no  answer  having  been  filed  to  the  amended  petition  of  plain* 
tiff.    2Jlfaitin,iV:S.  P.256;  8Jlforftn,iV.S.P.297. 

JE^ujfis  contra. 

1.  No  new  trial  wasasked  for  m  the  court. 

%  The  evidence  supports  the  verdict,  and  the  judgment 
must  be  confirmed  with  damages  and  costs. 

JUorlMi  /.  delivered  the  opinioaof  the  court. 

The  defendants  and  anpeUanIs  assign,  as  error  apparent 
on  the&oe  of  the  record,  that  judgment  was  rendered  with- 
out issue  lumng  been  joined — the  plaintiff  havmg,  with  leave 
of  the  couit,  amended  his  petition,  and  the  defendant  having 
filed  no  answer  thereto. 

The  m>pellee's  points  are,  that  no  new  trial  was  asked,  and 
the  evid^Bice  aupports  the  verdict 

This  is  certainly  no  answer  to  the  assignment  of  error,and 
ttisd  vitei)!  if-  the  judgment  must  be  reversed.  Freeland  vs.  Lanfear% 
S%iiSSt*wiat!  2  Marlm,  N.  S.  256.    Hughes  vs.  Harrison,  8  Martin,  iV 

wreiied.  S.  292. 

It  is  thttfefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  av(Mded  and 
reversed,  the  verdict  set  aside  igod  the  case  remanded  for  fiir- 
ther  proceedings,  the  ai^llee  paying  costs  in  this  court 


SAUL  ET  AL  •«.  SEE'S  CURATOR 

APPRAL  PROM   THR    COURT  OP   THR   PIR8T   DISTRICT. 
II  te  itoeriff  rsloni  tiuil  •  witaeeilv  not  to  be  feund,  flie  party  prmyini; 
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the  contmuance  on  that  accoimt,  mittt  thow  that  he  ia  a  resident  of  die  Eaetern    Diafaict. 
pariah,  or  that  he  took  itepe  to  obtain  his  deposition.  J^Mtary  tStl. 

In  this  case  a  witness  had  been  subphoened  by  the  defen-  .^^^^  ^^  ^j^ 
dant,  and  the  return  of  the  sheriff  showed  thW  he  could  not  ^^^,^  cvmatovl. 
be  found.  A  contbuance  wn  tben  prayed  for  on  the  affida- 
davit  of  the  defendant's  counsel,  setting  forth  that  subse- 
quent to  the  institution  of  the  suit,  he  had  been  employed 
by  the  intestate,  who  informed  him  of  certain  facts  which  he 
expected  to  prove  by  Chazel,  the  absent  witness,  who  was 
overseer  of  the  Orleans  Navigation  Company.  The  afiida* 
vit  set  fotth  the  facts  which  Che  tHtne^  Was  expected  to  dis- 
close. The  Court  refused  to  grant  the  continuance,  on  the 
grounds ;  1st.  That  dtie  diligetice  had  not  beeti  used,  the 
curator  having  taken  no  steps  to  ascertain  whether  the  wit- 
ness resided  in  the  parisii,  or  whethet  his  tetrtimony  was  ma- 
terial. 9d.  That  the  intestate  might  have  been  im^takei!i  in 
his  opinion  aa  to  the  materiality  of  the  testimoney. 

There  wcls  judgment  tot  the  jdaintiff,  tod  the  defeiukont 
appleiiled. 

Morfin  /.,  delivered  the  opini6il  of  the  cdurt. 

The  defbndwt  ftttd  apfiellaiit  complains  that  a  discdntimi- 
attc6  Wte  improperly  iieftksed  him  below. 

It  tTbs  proved  on  the  ifldiidavit  6f  Lockett,  Svho  deposed 
be  vta^  ei!nplnyed  by  the  iotefiltale  to  defend  hmii,  and  Was  in- 
formed by  him  that  Che2€fl  Wlls  a  materinl  withess  in  Ms  b<e- 
half.  The  affinnt  stated  the  fa(c^ts  which  the  intestate  s^d 
he  etpected  to  pfove  by  this  witness,  and  they  apfieafed 
materiri. 

A  subpoena  wtis  taken  c^t  for  the  wttness,  and  the  shek'Mt' 
returned  he  could  not  be  found.  if  the  ahenff  re- 

-»  .        -.      .<*••  t    -     »    ^,  turns  that  the  wit- 

From  the  sheriff's  ^tttfn  we  mtist  conclude  tfaftf  he  Wds  neas  is  not  to  be 
not  infonned ijf  the  witneil«'  place  of  residence,  or  that  he  ^  p^^g^^fof^a 
had  none  in  the  parish.  continuance    on 

^  mat  accouut,  must 

In  the  first  case,  the  defendant  Was  Ih  fatdt  in  neglieretini^  to  •^^  ^^^  ^*  »  ^ 

t  .  .*    .   «  ,  .«       I      .M   .    ..     .  .       resident    of     Ae 

give  the  requisite  information  to  the  Mienff;  in  th^  Idttei*,  his  pari^,  or  Uiat  he 
deposition  ought  to  have  be«n  tfiken.  u^hiTSep^tiMl 
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EittarD   Diitrict.      We  think  the  District  Court  did  not  err. 

^!^!Z^  '^  w,  therefore,  ordered,  adjudged  and  decreed,  that  the 

9AVJs  XT  BL. 
Sn'S   CUBATOB. 


judgment  of  the^District  Court  be  aiRrmed  with  costs. 


r^^  ''*l  SMITffS  HEIRS  v$   BLUJ>fT, 

2    132 

114    894       APPEAL    FROM    THB    COURT   OP  THE  THIRD  DISTRICT,  TH* 

JUDGE    THEREOF    PRESIDING. 

Nullity  does  not  result  firom  the  failure  to  annex  copies  of  audtentic  actf 
te  a  petition. 

The  affidavit  required  when  the  mortpigee  proceeds  by  the  via  exteutwa 
against  a  third  possessor,  is  not  required  in  the  Juieio  ordinano. 

The  plaintiffs  set  forth  in  their  petition,  that  certain  slaves 
upon  which  they  had  a  mortgage,  had  come  by  purchase  or 
otherwise,  into  the  hands  of  the  defendant,  who  claimed  them 
as  owner  and  third  possessor.  That  they  had  instituted  pro- 
ceedings against  the  defendant,  preparatory  to  having  seizure 
and  sale  of  the  slaves,  and  caused  the  necessary  notices  to 
be  served  on  the  heirs  of  the  original  debtor,  and  also  on  the 
defendant,  but  that  before  the/>rder  was  granted,  the  defen- 
dant had  caused  the  slaves  to  be  removed  without  the  juris- 
diction of  the  court  They  prayed  that  the  defendant  be 
ordered  to  bring  back  the  slaves  and  surrender  them  on  the 
order  of  seizure,  or  decreed  to  pay  the  amount  due  on  the 
mortgage.  The  court  below  dismissed  the  suit  on  the  excep- 
tion taken  by  the  defendant  That  the  plaintiffs  had  not 
annexed  to  their  petition  an  affidavit  that  the  debt  was  due 
and  unpaid,  and  the  demand  and  notices  served  upon  the 
heirs  of  the  original  debtor  and  upon  the  defendant,  although 
the  plaintiff  alleged  that  the  necessary  notices  and  affidavit 
were  made  in  the  original  proceedings  for  order  of  seizure 
and  sale,  and  offered  to  shew  the  same  on  the  trial  of  the 
cause.    From  this  judgment  the  plaintiffs  appealed. 

Pieroe  for  appellant    2>oum«  for  appellee. 

Porter  J.  delivered  the  opinion  of  the  court. 

The  petitioner  states  that  he  has  a  mortgage  on  certain 
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slaves,  once  the  property  of  Henry  Sterling,  which  came  Eartem  District, 
into  the  possession  of  the  defendant  by  purchase  or  other-        ^..^^r.^,-^^ 
wise,  and  that  he  claimed  them  as  third  possessor.  smith 

That  he  instituted  proceedings  against  the  defendant,  pre-        blunt. 
paratory  to  the  seizure  and  sale  of  the  slaves,  but  before  the 
order  was  granted  he  removed  them  out  of  the  jurisdiction 
of  the  court,  and  prevented  the  execution  from  being  carried 
into  effect. 

The  petition  concludes  by  a  prayer  that  the  defendant 
may  be  compelled  to  bring  the  property  back,  or  pay  the 
amount  due  on  the  mortgages. 

A  vanety  of  exceptions  were  filed  to  the  petition.  Se- 
veral of  them  are  so  devoid  even  of  plausibiUty,  that  no 
argument  has  be^  offered  in  support  of  them,  and  the  time 
of  this  court  is  too  much  re^iuired  for  matters  demanding  all 
its  attention,  to  be  occupied  in  setting  out  such  objections  at 
length  and  demonstrating  their  incorrectness.  There  are 
two,  however,  which  require  attention  : 

One  is,  that  the  authentic  and  public  acts  on  which  the 
action  is  brought,  are  not  filed  with  the  petition.  Code  of 
Practice^  174. 

The  other  is,  that  the  plaintiffs  have  not  in  their  petition 
made  oath  that  the  debt  is  really  due  and  unpaid,  and  that 
payment  has  been  in  vain  demanded  of  the  debtor,  30  days 
before  bringing  the  suit.  '^  Brussard  vs.  Phillips^  6  N.S.  309. 
Code  of  Practice,  68,  69,  70. 

On  the  first  point  we  are  of  opinion  that,  even  under  the     Nallihr  does  not 
Code  of  Practice,  nullity  does  not  result  from  the  failure  to  future  to   annex 
annex  copies  of  authentic  acts  to  a  petition.    It  is  true  the  "^^^^^l^  a"  p!Sl 
code  uses  the  word  must,  but  that  expression  must  be  con-  tion. 
strued  in  relation  to  the  subject  matter,  and  so  as  to  carry 
into  effect  what  must  be  believed  the  intention  of  the  law 
maker.  ^  There  are  various  passages  in  the  code  where  this 
term  is  used,  and  where  no  such  consequence  as  is  contended 
for  in  this  instance  can  follow  the  failure  to  adopt  it.    We 
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fiMttttt   Diitrict.  take  one  which  presents  itself  on  the  same  page,  which  con 

'  tains  the  174  article  dted  in  argument  The  173  article, 
sect.  4,  declares  tiiat  a  petition  miut  not  contain  insulting  or 
impertinent  expressioM,  Pleadings  containing  offensive 
matter  of  this  kind,  woidd  not  he  null  and  of  no  effect. 
The  remedy  would  be  to  have  the  impn^r  language  stri- 
ken  out  at  the  costs  of  the  party  using  it.  Leaving  that 
which  was  correct  and  decorous,  to  have  its  legal  eSecL  So 
in  the  instance  before  us,  we  (»nnot  think  it  was  the  inten- 
tion of  the  legislature  to  have  a  petition  dismissed,  because 
the  plaintiff  neglected  to  file  copies  of  authentic  acts.  That 
omclusion  could  oiilly  be  reached,  by  considering  the  peti- 
tbn  an  absolute  nullity,  without  them.  This  the  law  maker 
has  not  said;  and  in  tUe  constniction  of  statutes,  courts  al* 
ways  require  such  a  dedaration,  from  the  legislature,  or  a 
belief  in  the  legmlative  intentioil,  arising  from  the  particular 
diaracter  of  the  enactment,  to  enable  them  to  pronounce 
acts  null  and  void.  That  intention  is  not  believed  to  exist 
here,  because  the  ktter  put  of  the  article  shews  us,  the 
object  of  it  is  to  enable  tha  defendant  to  examine  the  copies 
of  the  acts,  if  he  should  require  it.  Now  the  object  of  this 
legislation  is  effectually  obtained,  by  securing  to  the  defendant 
the  right  of  refusing  to  answer  until  the  documents  on  which 
the  action  is  based  are  filed  with  the  petition. 

The  next  objection  is,  that  in  which  we  have  been  giv- 
en to  understand  the  judgment  of  dismissal  was  rendei«d 
below,  and  it  is,  that  the  plaintiffs  have  not  annexed  to  their 
petition  an  oath  that  the  debt  is  justly  due  and  unpaid,  stud 
that  payment  hfts  been  in  vain  demanded,  thirty  days  before 
bringing  suit. 

This  decision  of  the  inferior  tribunal  has  proceeded 
from  the  judge  confounding  two  modes  of  proceeding,  en- 
tirely distinct  in  ottr  jurispmdence,  and  by  having  taken 
the  rules  ftnuished  for  corfectfaig  one  action,  and  haying  ap- 
plied them  to  atiother,  to  which  they  ought  not,  and  cannot 
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have  anyapplication.    In  the  ina  eocecuHva  where  an  orderof  ^•■terti  tHMtt, 

Jamtary  188k 

seizure  and  sale  issues  on  the  showing  of  one  party,  without 


hearing  the  other,  the  law  requires  a  strong  prima  fader  cnse. 
Documents  clothed  with  the  highest  degree  of  authority:  the 
oath  of  the  party  that  the  money  isdue ;  and  in  the  case  of 
a  third  possessor,  the  declaration  of  the  creditor  that  he  has, 
thirty  days  befinre,  demanded  the  money  from  the  princq>al 
debtor.  In  the  juicio  crdmario,  when  the  defendant  is  cited, 
heard,  and  judgment  rendered  after  issue  joined,  there  is  no 
necessity  for   these  precautions  im  lunme  IMt.     Indeed 

i_ii»i  1.  %  %  m  •  t    The  tffidtTit  reatii 

the  oath  of  the  credifor  would  be  mere  superqgatiCMa.  It  red  when  Uie  mort 
could  not  add  to  his  right,  nor  prove  it  The  court,  there-  K^  w&TS^ 
fore,  erred  in  sustaining  the  ezomtion.    Such  of  the  matters  ftmiasuiift  a  third 

peMenor    tt  not 

aswere  necessary  to  the  pkuotiff's  right  of  recovery,  mig^  rei;(uiied  in  flia 
have  been  shewn  on  the  trial,  BmA  did  not  require  the  oadi  ^ 

of  the  creditor  on  filingthe  petition. 

Of  these  matters,  ademond  made  thatf  days  previous  to 
the  instituticm  of  the  suit  was  one.  Tlus  isa  condMon  pn- 
cedent  to  the  right  of  a  mmtgage  creditcMr  to  recover  fWm 
the  third  possessor,  and  it  was  because  no  such  demand  wa» 
proved  an  the  trial  in  the  case  of  Braussard  vs.  Phillips^ 
cited  by  the  a{q>eHee,that  jsdgjaoi&aA  was  rendered  against 
the  petitioner. 

It  is  therefore  ordered,  ai^dged  and  decteed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled, 
that  the  exceptions  be  ovemded,  and  the  cause  lemanded  to 
be  i»t>ceeded  in  according  to  law,,  the  appellee  paying  the 
costs  of  appeal. 


CMBWET  4L.  vs.  McDEJBiMOTT. 

APPEAL    FROM     THE      COURT     OV     THE   THIRD    DISTRICT, 
THE   JUDGE   THEREOF   PRESIDING. 
The  pbuntiffinurt  leekredrMi  by  peitonal  action  iguMi  the  co-heir  or 
his  r«pi«sentativ«,  before  he  can  attack  the  third  poweaKMr. 

This  was  an  action  by  the  heirs  to  compel.the  vendee  of 
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Eutem  District,  a  co-heir  to  contribute  to  the  payment  of  a  debt  for  which 

January  1831. 

^^^^.^^^^^        the  e&tate  in  tiis  possession  had  been  mortgaged  by  the  an- 
cHBw  ET  AL.    ceston 

m'dermott,         Their  was  judgment  for  the  defendant  and  the  plaintiffs 

appealed. 

Porter^  /.,  dehvered  the  opinion  of  the  Court. 

The  petition  states,  that  one  Samuel  Chew  died  in  the 
year  1820,  and  by  his  last  will  and  testament,  acknowledged 
he  had  sold  part  of  his  estate  to  his  son  Edward  R.  Chew, 
and  bequeathed  the  remaining  portion  of  his  estate  to  his 
said  son,  and  to  his  wife  Nancy  Chew,  and  his  daughter  Sarah 
Ann  Chew. 

That  the  wife  and  daughter  have  since  died  intestate, 
leaving  the  petitioners  and  Edward  R.  Chew,  their  forced 
heirs,  and  that  the  property  so  bequeathed  was  liable  to  a 
mortgage  to  one  Johnson. 

That  the  property  received  by  the  petitioners  has  been 
made  Uable  for  the  mortgage  deed :  that  the  defendant  has 
part  of  the  property  left  by  Samuel  Chew,  which  she  ac- 
quired by  a  sale- from  Edward  R  Chew,  the  son,  and  that 
this  property  ought  to  contribute  in  a  pro  rata  proporticm  to 
the  dischaige  of  the  mortage  which  incumbered  it  equally 
with  that  received  by  the  petitioners. 

The  petition  concludes  with  a  prayer,  that  the  defendant 
may  be  condemned  to  pay  the  proportion  of  the  mortgage 
debt)  according  to  the  value  of  the  property  in  her  hands. 

The  answer  denies  the  liability,  and  asserts  that  one  of  the 
slaves  now  held  by  the  defendant,  is  in  litigation,  and  that  no 
contribution  should  be  made  for  this  portion  until  her  title 
is  secured. 

It  further  avers,  that  the  petitioners  as  heirs  were  bound 
for  the  debts  of  Samuel  Chew,  deceased,  and  consequently 
are  obliged  to  indemnify  their  possessors,  who  have  acquired 
property  from  the  heirs,  from  any  claim  against  the  estate 
of  Chew,  from  whom  they  inherited. 
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The  court  of  the  first  instance  gave  judgment  against  the  Ea»tem  ^^^^t, 
petitioners^  and  they  appealed.  v^^v^ 

It  makes  a  part  of  the  statement  of  facts,  that  Edward  R    phbw  bt  al. 
Chew,  under  whom  the  defendant  claims  title,  has  died  since    m *i>erm ott. 
the  inception  of  this  suit.     If  the  plaintiffs  are  his  heirs,  this 
action  could  not  be  sustained,  for  their  responsibility,  as  his 
representatives,  would  destroy  their  right  to  attack  and  annul 
his  acts.     But  the  record  does  not  give  explicit  information 
on  this  head.     The  case  may  then  be  considered  as  on  the 
allegations  of  the  petition,  and  they  present  the  question, 
whether  property  mortgaged  for  the  debts  of  the  ancestor, 
which  is  in  the  hands  of  a  purchaser,  from  one  of  the  heirs, 
can  be  made  contribute  at  the  suit  of  the  co-heirs  to  the  dis- 
charge of  the  mortgage  debts,  or  to  the  reimbursement  of        "J**   plaintiff 
^  ^^^  .  must      seek     re- 

the  money  paid  by  them  in  discharge  of  such  debts.    That  dress  by  ^mmal 

question  we  do  not  find  it  necessary  now  to  decide  :  being  of  J^rir^SThls  re? 
opinion,that  at  all  events,  the  plaintiffs  must  first  seek  redress  pr"^tative,  t^ 
by  personal  action  against  the  co-heir  or  his  representatives,  the  third 
before  they  can  attack  the  third  possessor.  This  doctrine 
appears  to  us  results  from  the  1382d,  1384th  and  1386th 
articles  of  the  Louisiana  Code. 

It  is  thei^efore  ordered,  adjudged  and  decreed,  that  the 
judgment  oif  the  Di^ct  Court  be  afibrmed  with  costs. 


PAXTOJ^  V8.   COBB. 

Ajudgment  obtained  by  the  fraudulent  representations  of  the  plaintiff  *to 
attorney  is  void. 

Id  svch  an  action  the  defendant  is  not  driven  to  a  distinct  action,  but  may 
demand  ttie  nullity  whenever  it  is  sought  to  be  enforced 

The  authority  of  the  attorney  is  not  restricted  to  the  mere  pioseciition  of 
the  suit,  but  extends  to  every  thing  necessary  foi;  the  protection  of  the  in- 
terests intrusted  to  his  care. 

If  he  dismiss  the  action  it  is  withhi  the  sco{>e  of  his  autfaorityj  and  tlw 
plaintiff  is  bound  by  his  acts. 

The  plaintiff  obtained  a:  judgment  against  Maiy  Cobb,  one 

S 


^ 
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Siiteii  District.  5f  the  defendant^  for  a  slave,  and  having  failed  in  his  efforts 
r!JJ^J[^       to  get  possession,  brought  this  suit  to  recover  the  value  and 
hire. 
The  answer  set  up  the  following  grounds  of  defence : 

1.  That  the  judgment  was  null  and  void  for  want  of  the 
reasons  iq)on  which  it  was  rendered. 

2.  That  she  had  a  good  and  legal  defence,  which  would 
have  been  made  but  for  the  fraudulent  representations  of  the 
plaintiff's  attorney. 

The  answer  contained  a  plea  in  rec(Hiventi<Hi,  and  a  de- 
mand that  the  judgment  be  declared  null  and  void.  It  ap- 
peared that  the  plaintiff  took  a  judgment  by  default  on  the 
19th  June,  1835,  which  was  made  iBnal  on  the  22d,  no  oppo- 
sition being  made  thereto." 

On  the  trial,  the  defendant  proved  that  the  plaintiff's  at- 
torney assured  her  if  she  would  disclaim  title  to  the  elave, 
.the  suit  should  be  disccmtinued  as  regarded  her  :  That  she 
did  disclum,  notwithstanding  which  the  judgment  was  ob- 
tained as  above  stated.  The  cause  was  tried  by  a  jury,  who 
found  for  the  defendant,  and  the  plaintiff  appealed. 

Morgan  for  appellant, 

Lawrence  for  appellee. 

Porter^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  that  he  heretofore  recovered  a  judg- 
ment against  aoe  of  the  defendants,  Mary  Cobb,  and  a  cer- 
tain Henry  Roach,  by  which  they  were  decreed  to  deliver  ap 
possession  of  a  slave  to  him:  That  he  had  demanded  the 
property,  and  cannot  get  it :  that  he  has  issued  awrit  of  pos* 
sessicm  which  has  been  unavailing.  He  fiuther  8tates!»  that 
he  believes  the  defendant  has  removed  thQ. slave  out  of  the 
jurisdiction  of  the  court  and  the  reach  of  its  process,  to  de- 
feat the  judgment  He  prays  for  judgmnet  against  the  de- 
fendants for  the  value  4»f  the  property,  and  for  the  use  of  it 
since  the  time  it  should  have  been  delivered  up. 

The  defendant  denies  the  allegations,  except  so  far  as  they 

r 
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relate  to  the  judgment,  and  that  judgment  sbe  avers  to  be  null 
and  Toid  as  to  her,  because  it  was  not  clothed  with  the 
forms  required  by  the  constitution  to  render  it  binding:  and^ 
second,  because  it  wa|i  obtained  through  the  fraudulent  prac- 
tices of  the  attorney  of  the  plaintiff.  She  reconvenes  the 
plaintiff  and  prays  that  the  judgment  rendered  against  her 
be  declared  a  nullity,  and  thai  she  recover  the  sum  of  three 
hundred  dollars,  the  damage  sustained  by  her  id  consequence 
of  the  fraud  practised  by  the  petitioner. 

The  cause  was  submitted  to  a  jury,  who  found  ft^rthede^ 
fendant.     The  plaintiff  appealed. 

It  was  proved  that  after  the  suit  was  commenced,  the  at- 
torney for  tbe  petitioner  told  the  defendalrt,  that  if  she 
woald  renounce  all  clcdm  to  the  slave  in  question,  he  wouM 
disatiissthe  smt  i»  against  her.  That  she  then  ssdd,  that  the 
sksve  was  not  in  her  possession,  and  that  she  had  no  right  to 
her.  Notvritfastaixling  the  promise,  he  proceeded  and  ob- 
tained judgment  against  her. 

Such  conduct  was  fraudi^nt  te  the  part  of  the  attorney, 
and  bnngs  the  case  within  the  provisions  of  the  Code  of 
Practice  in  rcAation  to  the  nuHity  of  judgments. 

There  are  two  objections  in  the  ease  which  require  obser- 
vations from  the  coort. 

The  first  n,  whether  the  n«lfity  can^be  affected  by  way  of 
exception  or  defence,  or  cm  be  pleaded  in  reconvention? . 
andf  the  Hcond,  if  it  can,  is  the  client  respoHsft>l6for  a  frd!ud 
or  deceit  of  this  kind;  on  the  part  of  his  attc«ney? 

Tbe  Code  of  Practice  does  not  speak  of  the  nullity  of 
judgmettts  bemg  offisred  as  an  exception,  and  directs  tiM 
suit  shall  be  brought  to  set  them  aside.  But  we  believe  ilis 
u  general  rule  in  jurisprudence,  that  whefev^l^  a  -ti^fbormay 
sue^  he  can  exeept,  when  the  matter  wiiicli  he  might  have 
annulled  m  an  action,  is  presented  m  the  basisof  a  deiiMMl 
against  bWn.  The  proposition  seenm  to  us  as  true  in  law  as 
m  morals,  that  what  you  hqye  a  righl  to  attack  and  <J(estroy, 


Eastern    Diftikl, 
January  WH 


A  judgment  ob- 
d  by  Uie  frau- 
^ent  repretMBtir 
tioDsoftbe  plain- 
ts'8  attorney  » 
void. 


In  flocfa  a  case 
the  defendant  w 
not  driren  to  a 
diatinct  action,  but 
may  demand  Uie 
naQity  whenever 
it »  flougfat  to  be 
enforced. 


^ 
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■•rtem  Diftrlct.  you  may  reflost  when  it  is  used  as  a  means  of  injuring  you. 

Jtmttary,  1881.  ^  "^  j       -o  ^ 

'  Were  it  otherwise,  and  the  defendant  was  driven  to  a  dis- 


PAXTON        tiiict  action,  then  the  spectacle  might  be  presented,  of  the 
COBB,         same  court  tiying  two  causes  between  the  same  parties  in 
immediate  succession,  in  which  the  judgment  would  be  con- 
tradictory, and  contrary  to  each  other.     In  the  one,  the 
plaintiff  would  recover  in  virtue  of  his  judgment.    In  the 
other,  that  judgment  would  be  declared  null  and  of  no  effect. 
On  the  other  ground,  the  want  of  authority  in  the  attorney 
to  dismiss  the  action  against  c»ie  of  the  defendants,  or  to  en- 
ter into  an  agreement  to  do  so.     It  was  uiged,  that  the  au- 
thority of  the  attorney  extended  to  commence  suit  and  car- 
ry it  on  to  final  judgment.    That  he  was  empowered  to  do 
every  thing  necessary  to  accomplish  these  objects,  but  that 
when  he  engaged  not  to  prosecute  the  suit,  he  was  acting 
beyond  the  scope  of  his  duties,  and  his  acts  were  not  bind- 
ing on  his  clients.    This  argument  is  ingenious  enough,  but 
we  think  it  is  defective  in  limiting,  too  strictly,  the  power  of 
^         ,    .     the  attorney.     His  authority,  in  our  judgment,  extends  to 
of  the  attornev  is  every  thing  necessary  to  the  protection  and  promotion  of 
^e  mero  proeecu-  ^^  interests  intrusted  to  his  care,  so'  far  as  they  are  to  be 
^extendflTtoTy'  ^^^^^^  ''^y  ^  proceedings  in  the  court  where  he  represents 
T^  tiling  necessary  his  client     In  Order  that  his  services  may  be  useful,  more 

Mr  the  protection  ,  i        t  •       i         i  •  ^    . 

of  tlie  interefts  in-  must  be  entrusted  to  mm  than  the  mere  prosecution  of  the 
^  ^  ^^*^  Cfuit  If  he  was  restricted,  as  is  contended,  then  were  his 
client  not  present  in  court,  he  might  be  eompelled  to  sacri- 
fice the  interests  of  his  principal,  by  putting  his  case  into 
court  on  defective  evidence — ^he  could  not  take  a  mmsait 
In  a  case  where  there  were  several  defendents,  and  he  dis- 
covered, in  the  progress  of  the  cause,  that  it  was  important 
to  the  intere^  of  the  client  to  use  one  of  them  as  a  witness, 
he  could  not  obtain  his  evidence  by  dismissing  the  action 
against  him,  and  proceeding  against  the  others.  We  cannot 
distinguish  such  cases  as  these  firom  that  now  before  us.  It 
is  frequently  as  necessary  for  tl^  interests  and  safety  of  the 
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§ 

client,  that  the  attorney  should  have  the  power  to  recede  as  Ewtem  I>>^n«^' 
to  advance — to  dismiss,  as  to  prosecute.    The  necessity  of 


doing  one  or  the  other  frequently  arises  in  a  moment  when 
consultation  is  impossible,  hence  the  necessity  of  vesting 
discretion  in  counsel.  What  were  the  motives  that  induced 
the  attorney  to  make  the  agreement  in  question  with  the  de- 
fendant, ^d  what  tempted  him  to  break  it,  we  do  not  know,  |f  i^^  J^\m^  fb» 
and  probably  never  will,  as  the  death  of  the  agent  prevents  JJ^^^jf "  ^^ 
him  sivinff  any  explanation  of  his  conduct.    But  be  the  mo*  authority,  and  the 

°  ,  ,.  . .  1      .    plaintitt  is  bovnd 

tives  what  they  may,  it  was  within  the  scope  of  his  authon-  byhiaacti. 
ty  to  dismiss  the  action,  and  the  plaintiff  is  bound  by  his 
acts. 

It  is  therefore  ordered^  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiirmed  vrith  costs. 


QOSSLiyS  LEGATEES  V8.  BER  LEOITlMdTE  REIMS. 
APPEAL     FROM     THE     COURT     OF     PROBATES   FOR   THE 

PARISH   AND   CITY    OF    NEW-ORLEARS. 

No  appeal  Ues  in  behalf  of  aniveraal  legatees  from  a  nde  directing  the 
exeeutor  to  pay  into  Uie  treasury  the  balance  in  his  hands. 

^The  executor  appealed  from  a  decree  of  the  Court  of 
Probates,  which  directed  him  to  pay  to  the  defendants,  the 
money  in  his  hands,  belonging  to  the  estate  of  their  ancestor. 
Pending  this  appeal  the  defendants  took  a  rule  on  him,  to 
show  cause  why  the  money  should  not  be  deposited  in  the 
hands  of  the  Re^er  of  Wills.  The  rule  was  made  abso- 
lute,  and  its  performance  enforced  by  a  writ  of  distringas. 
Before  the  payment  of  the  money  into  the  treasury,  the 
plaintiffs^ook  a  rule  on  the  defendants  to  show  cause,  why 
the  writ  of  distringas  should  not  be  set  aside.  The  court 
below  was  of  opinion  that  the  Iqpitees  bad  no  righf  to  in- 
terfere in  a  matter  between  the  court  and  executor,  and 
discharged  the  rule,  from  which  judgment  the  legatees  ap- 
pealed. 

Seghers  for  appellant. 
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KaM«ni  DMriet,      Denms  and  Derbigm  for  appellees,  eonlended— That  an 
\^Z^1L^      •ppeal  would  not  lie  from  such  an  order,  and  cHed  C.  C. 
«ottLiN8  LBOA.  811. 1666,  1668  and  7th  Martin  N.  S.  457. 
usit  Hsni0.         Martin  /•  delivered  the  opinion  of  the  court. 

The  defendant  having  appealed  from  a  decree  of  the 
Court  of  Probates,  which  decreed  lum  to  pay  the  balance 
in  Us  hands,  as  executor  of  their  ancestor,  to  them — ^they 
obtained  a  rule  on  which  he  was  decreed  to  pay  it  into  the 
Treasury  of  the  Slate,  the  execution  of  which  was  ini<»t^ 
by  a  writ  of  distrmgas. 

The  universal  Ic^tees,  before  the  bidence  was  paid  mto 
the  treasury,  moved  to  have  the  writ  of  distringas  set  aside; 
thsir  motioB  was  disaUovrsd  and  they  ai^)eated. 
"  ^^^oT  ^^  This  case  has  come  brfore  iM,  on  iBoticm,  for  a  mandamus, 
Tenai  legatees  for  an  appeal  of  these  legatees  from  the  order  to  the  execu- 
ing  the  executor  tor  to  pay  the  balance  into  the  treasury,  and  we  declined 
iMrary'oe  ^^  grBnting4}ie  mandamus,  on  the  ground  that  the  case  did  not 
ance  in  his  hands,  ppesent  one  on  which  the  appellasts  sustained  an  irreparable 

injury  by  the  judgment  from  which  they  wished  lo  appeal. 

The  present  appeal  is  froM  the  seftnal  of  (he  Court  of 

Probates  to  forbear  canyiag  that  ^(%meiit  into  effect    K  is 

clear,  that  the  reasons  thari;  induced  us  to  deefine  granting 

the  mandamus,  militate  with  equal  fovee  against  our  sustain^ 

*      iag  tke  present 

It  is  therefore  <ntlered^  adjudged  and  decreed,  that  the 
appeal  be  dismissed  with  costs. 


cmSOL METAL,  ««.   SKILLMAJ^, 

JkTFEAh    FROM     THB    COITRT    OF     TH£    THIRD     DISTRICT, 

THB   JVDQB   OF   THB   BIOHTH   PRB8IDING. 
Hie  Older  tutor  m  tte  properpencm  to  matnfain  an  actioiifor  the  recove- 
ry of  minora  property,  which  waasold  to  aatiafy  the  dehta  of  the  mottw. 
The  minor  who  haa  reached  the  age  of  majority  during  the  pending  of  the 
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action, may  make  himself  a  party^  but  the  moibet  cannot  supply '^tbe^lace  of  Eaatem  Oiilnd» 
the  under  tutor.  ^^nmn^  1881 


This  suit  was  bxxHight  in  the  name  of  the  heirs  of  Doyle'       ohimncv 


assisted  and  represented  by  Chisolm,  their  under  tutor,  to 
recover  two  slaves  in  the  possession  of  the  defendant,  which 
the  laUer  had  caused  to  be  seized  and  sold,  to  satisfy  a  judg- 
ment  he  had  obtained  against  the  mother  and  tutrix,  in  her 
individual  capacity.  There  was  also  a  prayer  for  damages. 
The  defendant  excepted  to  the  petition,  on  the  ground  that 
no  action  could  be  maintained  in  the  name  of  a  minor  under 
tutorship; ^  the  tutor,  acting  for  the  minor  without  ma- 
king him  a  party. 

The  exception  was  overruled,  an  answer  put  into  the  me- 
rits, and.  the  cause  submitted  to  a  jury.  After  the  pkintiff 
had  read  his  petition,  and  before  the  introduction  of  any 
testimony,  the  defendant  required  the  written  opinion  of  the 
court  upon  a  question  of  law,  to  tvit. — Can  an  under  tutor 
commence  and  carry  on  suit  in  behalf  of  minors,  toracover 
damages  from  any  one  not  the  tutor.  The  court  decided 
that  the  question  submitted  had  already  been  made  and 
overruled  in  the  defendanf  s  exception.  That  the  case  was 
now  before  the  jury,  who  were  judges  of  the  law  as  well  as 

m 

the  evidence,  and  that  in  order  to  entitle  the  plaintiff  to  a 
verdict,  he  must  shew  his  ri^i  to  maintain  Ae  action.  The 
jury  found  for  the  plaintiff,  and  the  defendmit  prayed  for  a 
npw  trial  upon  the  following  grounds— Ist,  The  court  eired 
in  overruling  the  defendant's  exception  to  the  competency 
of  the  plaintiff  to  institote  the  suit  in  the  character  of  under 
tutor.  9d,  Because  the  verdibt  of  the  jury  is  contrary  to 
law,  two  of  the'  minoTB,  whose  under  tutor  plaintiff  repre- 
sented himself  to  be,  beiqg  over  the  age  of  puberty  and  not 
legally  refunesented  in  the  suit  A  new  trial  was  awarded, 
and  a  second  verdict  found  for  the  {daintiff,  but  somewhat 
varymg  from  the  first. 

The  defendant  prayed  for  a  new  trial,  on  the  following 


8KIU;«MAJI< 
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■■^•^  ^>"^t»  grounds :  Irt.  The  verdict  of  the  jury  ig  erroneous,  in  find- 
ing any  thing  for  the  plaintiff  for  the  two  Doyles,  over  the 


CHISOX.M  BT  AL.  age  of  puberty.    2d;  The  verdict  of  the  jury  is  erroneous  in 
BKihisMAn.      fixing  a  value  upon  the  slave,  and  finding  that  the  defendant 

should  pay  a  fixed  sum  as  half  her  value.  3d,  The  verdict 
should  have  been  in  favour  of  the  defendant,  on  account  of 
1  a  total  want  of  authority  in  the  plaintiff  to  maintain  the  suit. 
A  new  trial  was  again  ordered,  and  at  the  ensuing  term  of 
the  court,  the  plaintiff  filed  a  supplemental  petition,  setting 
forth,  ^  that  doubts  had  arisen  as  to  the  propriety  of  prose- 
cuting the  suit  in  the  name  of  the  under  tutor,  and  praying 
that  the  mother,  as  natural  tutrix,  and  one  of  the  minors, 
who  was  then  of  age,  might  be  made  real  and  nominal 
plaintiffs."  The  defendant  opposed  the  filing  of  the  amended 
petition  on  the  grounds :  1st,  Because  amendments  can  only 
be  asked  for  by  parties  who  are  legally  in  court.  2d,  Be- 
cause the  right  to  dismiss  is  a  legal  right  given  to  plaintifl^, 
but  the  law  does  not  authorise  a  plaintiff  to  quit  an  action  by 
substituting  another  in  his  place.  3d,  Because  the  action 
being  bad  in  its  creation  for  want  of  a  legal  plaintiff,  cannot 
afterwards  legally  be  made  good  by  substituting  another  and 
a  new  plaintiff. 

The  court  permitted  the  plaintiff  to  file  the  petition  upon 
payment  of  costs.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  i^pealed. 

Turner  for  appellant.    Harralson  for  appellee. 

Porter  /.  delivered  the  opinion  of  the  court 

This  action  was  commenced  in  the  name  of  the  under 
tutor  of  the  heirs.  The  petition  states  that  the  defendant, 
to  enforce  a  judgment  against  the  mother*  and  tutrix,  had 
seized,  sold,  and  by  virtue  of  a  purchase  made  by  him  at 
dierifTs  sale,  retained  in  his  possession  two  slaves,  one  of 
which  was  the  property  of  the  father  of  the  minors,  and  the 
other  was  community  property  between  the  fiither  and  tu- 
trix. It  concluded  by  a  prayer  for  restitutkm  of  the  pH>perty 
and  damages. 
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The  defendant  filed  an  exception  to  the  petition ;  viz. :  Kwtwn  Diitriet, 
tliat  the  action  could  not  be  maintained  in  the  name  of  the  '"^^ 


under  tutor.  The  court  overruled  it,  and  on  an  answer  ohisolm  mt  al. 
being  put  in  on  the  merits,  the  cause  was  submitted  to  a  jury,  skilmian. 
who  found  for  the  plaintiffs.  The  verdict,  however,  was  set 
aside,  and  a  new  trial  granted.  This  new  trial  had  nearly 
a  similar  result;  the  finding  varied  a  little,  but  was  substan- 
tially for  the  plaintiffs.  The  court  granted  another  trial,  but 
before  it  took  placfe,  certain  proceedings  were  had,'which  it 
becomes  necessary  to  state.     They  are  very  novel. 

.We  camiot  gather  from  the  record,  why  the  court  granted 
the  new  trial.  It  could  scarcely  be,  because  the  under  tutor 
had  not  authority,  after  the  judge  had  decided  he  was  cloth- 
ed with  it :  yet  some  presumption  is  created,  that  it  was  (or 
this  cause;  for  we  find  it  always  stated  by  the  defendant,  as 
one  of  his  grounds  for  a  new  examination  of  the  case.  And 
though  it  may  be  true  this  was  not  the  cause,  and  thai  he 
was  unable  to  convince  the  court,  it  appears  he  succeeded 
in  shaking  the  faith  of  the  plaintiffs;  for  the  next  thing  we 
find  on  the  record,  is  a  supplemental  petition,in  which  it  is 
stated,  ^^hat  doubts  having  arisen  whether  the  under  tutor 
could  carry  on  the  suit,"  one  of  the  heirs,  who  viras  then  of 
age,  and  the  mother,  ''  claim  to  be  made  real  and  nominal 
plaintiffs;"  and  they  were  so  made,on  payment  of  costs  up 
to  the  time  they  presented  themselves.  ^ 

The  defendant,'  who  had  such  stroqg  objections  to  the  suit 
being  carried  on  by  the  ui^der  tutor,  and  who  in  his  exception 
first  filed,  had  asserted,  that  the  tutrix  should  have  commen- 
ced the  action,  seems  to  have  been  seized  vrith  an  equally 
strong  aversion  to  her,  the  moment  she  made  herself  a  partyy 
and  he  excepted  to  the  change  in  the  pleadings,  on  the  fol- 
lowing grounds : 

Fu^,  That  it  was  changing  the  nature  of  the  action  90(i 
party  plaintiff,  and  substituting  authorised  persmis  tOQUfry 

T 
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itmimn  Dkirict,  qh  fj^  same,  in  lieu  of  persons  not  authorised  at  the  inception 

v^Pv-i^^       of  the  suit,  to  the  great  injury  of  the  defendants. 

CHI80LM  M-  AT.      Secoud,   That  the  original  action  being  totally  without 

sarLLKAw.      foundation  for  want  of  a  plaintiff,  there  was  nothing  to 

amend  by. 

It  is  the  duty  (says  our  Code)  of  the  under  tutor,  to  act 

for  the  minors,  whenever  the  interest  of  the  minors  is  in 

opposition  to  the  interests  of  the  tutor.    .The  question  then 

is,  was  there  such  an  opposition  of  interest  in  the  present 

Th«  under  tu-  caseT    We  think  it  is  very  clear  there  was.     The  property 

panon   to  main-  had  been  sold  to  pay  the  mother^s  debts.     Title  was  set  up 

d^  ^oSw  "rf  ^Jtnder  the  sale,  or  in  other  words,  under  the  mother.     She 

■b»f^    pwper^  ^as  of  course  interested  to  defeat  the   action;  for  if  iudff- 
wliidi  wMtold  to  tti., 

mMf  die  debti  ment  was  rendered  against  the  minors,  her  debt  to  Skillman 

remained  satisfied,  and  she  was  fiimished  with  an  exception 
of  res  judicata  against  the  claim  of  the  minors,  should  they 
hereafter  make  a  demand  from  her  on  acoount  of  this  pro- 
perty.   An  exception  which  would  prove  a  bar,  if  she  legal- 
ly represented  them,  unless  they  shewed  the  judgment  had 
been  obtained  by  fraud  and  collusion. 
.      ^^      If  any  amendment  was  necessary,  therefore,  to  the  plead- 
luf  reached   die  ings,  there  was,  in  our  judgment,  enough  to  amend  by.    The 
Mkbg  tbe  pindkm  ^^  was  properly  and  legally  commenced  in  the  name  of  the 
miym^e  ^pSf  '^^r  tutor,  and  there  was  no  error  in  permitting  the  minor, 
ft  party,  imt  Um  ^ho  had  reached  the  age  of  muority  during  its  pendency, 

BM>Hier  cannot  np        t..i  <»       ^  ^^i 

jfts  die  place  of  making  himself  a  party  to  the  action,  his  right  to  do  so,  be- 
ing incontrovertable.  But  there  was  error  in  permitting  the 
tutrix  to  take  the  place  of  the  under  tutor,  and  for  that  cause 
the  judgment  must  be  reversed.  We  have  great  reluctance 
to  yield  to  this  objection,  after  so  many  trialson  the  merits, 
but  it  cannot  be  got  over.  If  the  judgment  had  been  adverse 
to  the  minors,  they  might  have  set  it  aside  on  the  ground,that 
their  mother  could  not  represent  them  where  she  was  inter- 
ested. That  which  might  not  be  binding  on  them,  cannot  be 
binding  on  others.     This  differs  from  the  case  where  a  party 
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voluntarily  contracts  with  a  person  under  ace.    Here  the  Stftem  Diftii< 

Jwvuant  IBSl. 

defendant  objected  to  the  mother  becoming  a  party,  and  he       v.^-v^wx 
did  not  voluntarily  contest  the  case  on  the  merits.  ohi§ox.m  bt  al. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  1x11.1.11  ar. 
judgment  of  the  District  Court  be  annulled,  avoided,  and  re- 
versed; and  it  is  further  ordered,  adjudged,  and  decreed, 
that  this  case  be  remanded  to  said  court,  *with  directions  to 
the  judge,  not  to  permit  the  mother  and  tutrix  of  the  minor 
children,  to  be  made  a  party  to  the  suit;  and  it  is  fiurther  or- 
dered and  decreed,  that  the  appellee  pay  the  costs  of  this  ap- 
peal.  ^ 


MdRCHANT)  ET  AL  m    QRACJE. 

kvt'ekIm  from  thb  court  of  probatrs  for  thr  parish 

of  east  baton  rouob. 

Ao  executor  who  presents  his  accountp  and  prays  for  a  discbarge,  nust 
cause  the  heirs  to  be  cited. 

There  must  be  a  plaintiff  and  defendant  as  well  as  Judge,  and  an  issue 
joined,  to  give  a  judgment  the  force  of  res  judicata. 

The  plaintiffs  were  testamentary  heirs  of  Joseph  Afap- 
chand,  who  died  in  1815,  and  of  whom  the  defendant  was 
executor. 

They  instituted  suit  in  1829,  to  compel  the  defendant  to 
render  an  account.  The  defendant  pleaded  and  exhibited  a 
dischai^e,  by  the  Probate  Court,  from  his  office  of  executor, 
in  1828. 

The  plaintiffs  offered  the  petition  and  probate  records,  to 
shew  that  the  dischai^  was  an  expcarte  proceeding,  and  that 
the  plaintiffs  were  minors  unrepresented.  The  court  rejected 
this  evidence  on  the  ground,  that  the  order  of  dischai^  was 
a  judgment  or  decree  of  the  court,  which  was  binding  on  all 
persons,  until  reversed  by  an  appeal,  or  nullified  by  an  action 
of  nullity,  and  non-suited  the  plaintiffs,  from  which  judgment 
this  appeal  was  taken. 

Watts  for  appellant,  contended: 
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■•^JJ»JJ*"^*-  I.  That  the  judge  erred,  in  rejecting  the  evidence  to  shov 
y^,,^.^,^^       that  the  plaintiffs  were  minors  without  tutors,  &c.  and  were 

MAmoHAND  BT  qq^  paities  when  the  defendant  obtained  his  order  of  dis- 
asAGiK.       chai^  as  executor. 

3.  An  order  of  dischaige  of  an  executor,  by  a  court  of 
piobateSy  on  an  ex'-parte  liquidation  of  his  accounts,  consti- 
tutes no  bar  to  an  action  to  compel  an  account 

3.  Soich  an  order  is  a  nullity  in  itself.  Its  nullity  may  be 
riiewn  when  it  is  set  up,  and  requires  no  appeal  or  previous 
action  of  nullity  to  neutralise  it.  It  has  no  effect  as  to  per- 
sons not  parties. 

Porter  /.  delivered  the  opinion  of  the  court. 

The  defendant  was  executor  of  the  last  will  and  testa- 
ment  of  the  fisither  of  the  petitioner8,and  this  action  is  brought 
to  compel  him  to  render  •  an  account  He  offered,  as  an  ex- 
ception to  the  action,  the  plea  of  res  judicata.  The  Court 
of  Probates  sustained  it,  and  the  plaintiffs  have  appealed. 
.  ^       The  defendant  was  appointed  executor  in  1815,  and  ren- 

An   executor  ^^ 

vbo  preMntB  hif  dttied  no  aocount  until  1828.    When  he  did  render  it,  it 
ibr  dvitece^iiiuft  was  presented  to  the  perish  judge,  and  by  him  accepted  and 
tedted.^         '*  homologated,  without  calling  in  the  heirs,  or  any  other  per- 
sons of  adverse  interests,  to  the  party  presenting  it 

Such  a  |m)ceediiig  has  not  the  character  of  a  judgment 
which  enables  him,  in  whose  favour  it  is  rendered,  to  plead 

Tliere  must  be  .    „  _,  ,  ,   *.      ,  i     i  •     .i*. 

tpluntill  and  de-  res  judicata.  There  must  be  a  defendant  and  plaintitiy  as 
jQdge^^mdTn  £  ^^  ^  judge,  to  give  a  decree  of  a  court,  that  effect ;  and 
"^i^m '  t'  ^  ^  addition  there  must  be  an  issue  expressly  joined,  or  one 
fone  of  m  judi-  implied  by  the  law. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Probate  Court  be  annulled,  avoided  and 
reversed,  that  the  exception  of  res  judicata  be  overruled ; 
and  thftt  the  cause  be  remanded  for  further  proceedings,  the 
appellee  paying  costs  of  appeal. 
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KEMPER  vs.   TUILN'ER. 
APPEAI.    FROM    THE      COURT     OF     THE     THIRD      DISTRICT, 

THE    JUDGE    OF   THE    FOURTH    PRESIDING. 

The  record  of  a  judgment  against^the  agent  is'Iegal,  though  not  conclu- 
sive evidence,  of  the  fettlement  of  a  deht  due  to  the  principal. 

The  jmy  may  correctly  infe^  from  flie  relation  between  the  principal  and 
agent,(they'  being  brottiera)  and  the  long  ailence  of  the  fonner,  that  the  set- 
tlement was  made  with  his  consent,  or  was  afterwards  approved.  In  this 
instance,  however,  the  cause  was  remanded. 

This  suit  was  brought  to  recover  from  the  defendant  the 
amount  of  a  judgment  which  he  had  collected  as  attorney 
for  the  plaintiff.  The  defendant  denied  that  the  plaintiff 
had  placed  the  claim  in  his  hands,  but  averred  that  it  was 
handed  to  him  by  Reuben  Kemper  (a  brother  of  the  plain- 
tiff) with  directions,  when  collected,  to  be  placed  to  the 
credit  of  said  Reuben,  who  was  indebted  to  the  respondent, 
and  that  it  was  so  applied. 

On  the  part  of  the  plaintiff,  it  was  proved  that  the  defen- 
dant, as  his  attorney,  received  the  amount  of  the  judgment 
in  1817.  To  prove  the  defence  set  up,  the  plauitiff  was  in- 
terrogated as  to  the  agency  of  Reuben  Kemper.  He  an- 
swered that  the  latter  once  had  the  claim  in  his  possession 
as  agent,  but  had  returned  it  to  plaintiff,  who  gave  it  to  the 
defendant  for  collection.  The  defendant  then  introduced 
the  record  of  a  suit  filed  in  1820,  in  which  he,  the  defendant, 
was  plaintiff,  and  Reuben  Kemper  defendant,  wherein  it 
appeared  that  the  defendant  had  credited  said  Reuben,  with 
the  amount  of  the  judgment  now  sued  for.  To  the  introduc- 
tion of  this  record,  the^plaintiff  objected,  on  the  ground  that 
it  was  res  inter  alias  acta^  but  the  objection  was  overruled 
and  the  plaintiff  excepted.  It  was  further  shown  that  in 
1813-16,  Reuben  Kemper  acted  as  the  agent  of  the  plaintiff 
in  various  transactions.  There  wtfs  judgment  for  the  defen- 
dant, and  the  plaintiff  appealed. 

Carleton  and  Lockett  for  iq;>pellant.     T\imer  for  appellee. 

Murtin  J.  delivered  the  opinion  df  the  court. 


Eastern   District. 
I     January  1881. 
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Eattem  Diftrict.      The  defendant  sued  for  the  amount  of  a  judinnent  obtain- 

-TamitiiAf  1881.  . 

'  ed  by  him  for  the  plaintiff,  rested  his  defence  on  a  credit 


given  therefore  to  the  plaintiff's  brother,  from  whose  hands, 
7VBNBB.        be  alleged  the  claim  sued  on  had  been  received  for  collection. 

There  was  judgment  for  the  defendant,  and  the  plaintiff 
appealed  after  an  unsuccessful  attempt  to  obtain  a  new  trial. 

Our  attention  is  first  drawn  to  a  bill  of  exceptions  taken 
by  the  appellant's  counsel,  to  the  opinion  of  the  District 
Court,  in  permitting  the  record  of  a  suit  of  the  appellee 
against  the  appellant's  brotlier,  in  which  the  latter  gave  cre- 
dit for  the  amount  of  the  judgment. 

The  appellee  had  interrogated  the  appellant  on  the  agency 

of  the  brother ;  and  it  had  been  denied.    To  destroy  the 

evidence  resulting  from  the  appellant's  answer,  the  appellee 

had  introduced  a  witness,  and  sought,  by  a  chain  of  testimo- 

The  reeoid  of  t  ^V*^  establish  the  appellant's  knowledge  of  and  assent  to  the 

Judgment  aninst  acts  of  the  brother.     It  therefore  became  important  to  esta- 

the  scent  if  lend,  .  . 

tbou^   not  con-  blish  a  settlement  with  the  brother,  and  of  this  special  fact 
of  ifae  lettlement  ^  judgment  against  the  latter  was  legal  evidence. 
Sbe'prindpdT^  ^      ^®  ^^^^  ^^^  record  was  properly  admitted  as  legal,  but 

not  conclusive  evidence,  against  the  appellant. 
''^^J^  P'y      On  the  merits,  although  we  are  not  ready  to  admit,   ha- 

correctly infer  nom  ^  °  •       ^ 

tke  relation  be-  ing  already  held  the  contrary,  that  credit  given  to  the 
cipel  and  aeent  agent  dissolves  the  principal's  debt.  The  jury  may  have  cor- 
ti^)  '^mS  ^  rectly  inferred  from  the  relation  between  the  principal  and 
long    lilence  of  asent,  the  conduct  and  long  silence  of  the  former,  that  if  this 

Ibe    former,  that  ^       '  ^  .     ,     , 

die      settlement  mode  of  settlement  was  not  made  with  the  principal's  know- 
iS"  eS^k'^'^r  ledge  and  consent,  it  was  aflerwards  approved. 
^2*"7n^ttSi      ^*  '^'  therefore,  ordered,  adjudged  and  decreed,  that  the 
mstance,boweyer,  iudmient  of  the  District  Court  be  affirmed  with  costs. 

tbe  cause  was  re- 
manded. 

JCEMPERvi,   TZTRJVJSR 

This  case  is  now  before  us  on  a  rehearing. 
When  we  acted  on  it  before,  we  thought,  that  although  we 
were  not  ready  to  admit  (having  already  held  a  contrary 
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doctrine,)  that  credit  given  to  the  agent  extinguishes  the  B^tom    Dk^ct. 

o  o  JanwBry  1881. 

debt  of  the  principal,  the  jury  might  readily  have  inferred,         ^^^r^^^^ 
from  the  relation  existing  between  the  principal  and  agent  in        kemp** 
the  present  case  (they  being  brothers),  and  the  conduct  of      ihrniib.. 
the  principal,  and  his  long  silence  and  apparent  acquiescence, 
that  if  the  settlement  effected  by  the  agent  was  not  made 
with  the  principal's  consent  or  knowledge,  it  was  afterwards 
approved  by  him.    On  reviewing  this  opinion,  we  have 
come  to  the  conclusion,  that  justice  will  be  better  promoted 
by  our  sending  the  ccute  back,  for  the  consideration  of  another 
jury,  than  affirming  the  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a 
new  trial,  the  appellee  paying  costs  in  this  court. 


BALSUSrEXm  V9.  BILLS 
APPEAL    FROM   THE    COURT  OF  PROBATB8  OF    BAST   BATON 

ROUGE.  } 

The  Supreme  court  will  not  remaad  a  cause  when  it  appears  that  justice 
has  been  done. 

Martin  /.  delivered  the  opinion  of  the  court. 

This  case  came  up  to  the  court  from  that  of  the  third  dis- 
trict, and  was  remanded  in  June  term  1828,  with  directions 
for  its  transfer  to  the  Court  of  Probates. 

The  judge  of  probates  gave  judgment  for  the  defendant, 
being  of  opinion  he  had  established  his  plea  of  payment  to 
the  plaintiiTs  ancestor,  of  the  sum  of  $2500,and  establishing 
a  claim  for  services  rendered  to  the  latter  during  his  last 
illness.     ■ 

The  plaintiff  made  an  unsuccessful  attempt  to  obtain  a 
new  trial;  on  the  ground  that  the  judgment  was  contrary  to 
law  and  evidence,  and  had  not  done  justice.  ,^^  ^  ^^^ 

The  base  has  been  submitted  without  any  argument.     It  court  will  not  re. 

mand  a  cause  when 

presents  no  question  of  law,  and  it  appears  to  us  the  judg-  it  appears  that  jus- 
ment  is  supported  by  the  evidence.  ****  *^**  ^**^  ^^^ 
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Eastern    Dittrkt      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  Court  of  Probates  be  affirmed  with  costs. 


VB. 


BAI.0INCUB 

VB. 

BII.I.8. 


PERMOJV'  ET  AL.  vs.   GRASSIER. 
APPEAL     FROM      THE    COURT    OF    THE     FOURTH    DI|ITRICT, 

THE    JUDGE    THEREOF   PRESIDING. 
The  plaiDtiff  may  interrogatlB  the  defendant  as  to  the  truth  of  the  hcta  al- 
leged in  Ifae  petition;  hut  the  latter  may  except  to  an  interrogatoiy  which- 
ftom  a  Uank  being  left  therein,  or  other  circumetaiif^,  ia  rendered  unintel- 
ligible. 

The  points  upon  which  this  case  turned  are  fully  stated  in 
the  opinioin  of  the  court,  delivered  by  Martin  J. 

The  plaintiffs  are  appellants  from  the  judgment  which 
dis9Qlyes  c;n  injunction  they  had  obtained. 

They  sought  an  appeal  to  the  consciences  of  the  opposite 
party,  by  interrogatories  which  the  court  refused,  on  the 
ground  that  they  were  not  relevant  to  the  issue,  nor  did  they 
grow  out  of  the  averments  in  the  petition. 

These  interrogatoriee  were  the  following : 

1.  Are  not  the  facts  stated  in  (she  petition  for  the  injunc- 
tion true,  as  therein  set  ferdi  f 

2.  At  least  the  part  of  it  which  alleges  that  you  are  the 
holder  of  certain  obligations,  signed  by  B.  Ramirez? 

3.  If  you  answer  affirmatively,  produce  them  in  court, 
and  if  you  will  not,  describe  them  fidly,  as  to  who  signed 
them,  when  signed — for  what  amount,  to  whom  payable,and 
what  was  the  consideration  for  them? 

Do  you  know  any  thing  touching in  favour  of  the 

plaintiff,  and  if  you  do,  say  it  out.  To  them  due  you,  both  for 
the  amount  claimed  in  your  petition,  for  an  order  of  seizure 
and  sale,  and  on  said  notes ;  and  what  was  the  consideration 
of  said  act,  and  also  of  said  notes? 

We  are  unable  to  discover  how  the  judge  a  qtio  concluded 
these  interrogatories  were  not  relevant  to  the  issue.  The 
defendant  had  pleaded  the  genesal  issue — the  plaintiffs  were 
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bound  to  establish  the  averments  in  their  petition, and sovf^  ^""j^SLnun* 
to  do  so  by  an  appeal  to  the  defendants  conscience*  s^^rv-^^ 

The  last  interrogatory,  firom  a  blank  left  in  it,  and  the  nMov^vr  Ah. 
loose  manner  in  which  it  is  worded,  is  not  very  intelligible.      o&Asiixm. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  injunction  reinstated  and  the  case  remanded 
for  further  proceedings,  with  directions  to  the  judge  to  re- 
ceive the  interrogatories,  saving  to  the.  party  interrogated, 
his  right  of  excepting  to  the  last  interrogatory,  on  account 
of  its  inaccuracy  and  the  loose  manner  in  which  it  iff  worded. 
The  appellee  paying  cpsts  in  this  court. 


J>rBiW80Mv$,  ADJLM8. 

APPEAL    FROM     THE    COURT    OF     THE   EIGHTH   DISTRICT, 
THE    JUDGE    OF   THE    FOURTH    PRESIDING. 

Parol  evidence  of  the  lex  non  BCfytta  of  a  foreign  coimtiy,  must  be  r^ 
ceived  wiUiout  the  party  offering  it  being  required  to  show  fliat  there  is  no 
statute  law  on  the  subject. 

This  was  an  action  for  the  recovery  of  a  slave.  On  the  trial 
of  the  cause,  the  plaintiff  offered  parol  evidence  of  the  law 
of  Mississippi,  in  relation  to  the  mode  of  transferring  slaves. 
To  the  introduction  of  this  testimony,  the  defendant  objected, 
unless  it  was  first*  shown,that  there  existed  no  statute  law  or  « 
the  same  subject 

The  court  overruled  the  objection,  received  the  evidence, 
and  the  defendant  took  his  bill  of  exceptions  in  these  words: 
*^  Be  it  remembered,  that  on  the  trial  of  this  cau8e,the  coun* 
sel  for  plaintiff  introduced  parol  proof,  to  show  the  law  of 
Mississippi,  in  relation  to  the  mode  of  transfer  of  slaves, 
without  first  showing  that  there  existed  no  statute  law  on  the 
subject  To  evidence  of  this  kind,  the  counsel  for  defen- 
dant objected,  and  tenders  this  bill  for  signature."  There 
was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 
The  cause  was  submitted  upon  points  without  argument* 

Hennen,  for  appellant,  made  the  following : 


ADAMS. 
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<iit0m  Disiriet.       1.  The  bill  of  exceptions  taken  by  defendant,  shottM  be 

Jamuary  1881 

s^^^^^^^      sustained,  and  the  cause  sent  back  for  a  new  trial. 
hbwsom  iPCfdeb  contra : 

1.  The  bill  of  exceptions  gives  no  reasons  why  the  judge 
was  wrong,  except  that  the  ^iaws"  of  Mississippi  and  the 
**  Statute  Law,**  are  different  things.  An  absurdity  that 
requires  no  explanation. 

Martin  /.  delivered  the  opinion  of  the  court 

The  counsel  for  the  q>peUant  diews  that  he  offered,  on 
the  trial,  parol  evidence  of  the  law  of  the  State  of  Missis- 
sippi, in  relation  to  the  mode  of  transferring  slaves,  which 
the  District  Court  refused  to  receive,  unless  proof  was  first 
made,  that  there  existed  no  statute  law  on  the  subject, 
wheneupon  the  counsel  took  his  bill  of  exceptions. 

•  The  counsel  of  the  appellee  has  contended,  that  the  evi- 
dence was  properly  rejected,  and  ^  the  bill  gives  no  reason 
why  the  judge  was  wrong,  except  that  the  law  of  Missis- 
sippi and  the  statute  law  are  different  things.'*  An  absur- 
dity which,  the'counsel  says,  requires  no  explanation. 

We  think  the  judge  erred.  The  law  of  every  State  in- 
cludes its  lex  scripUL  and  lex  non  scripta.    Parol 


of  Uie  lex  turn  ^^^  necessarily  be  admitted  of  the  latter,  but  not  of  the 
•S?*'*  coimtrv  *•  fc™*®'^'  '^^  counsel  oug^t,  therefore,  to  have  been  permU- 
miift  be  received  ted  to  offer  parol  evidence  of  the  former.    To  require  him 

wimout  flie  party 

oflering  it  being  first  to  administer  evidence  of  the  absolute  silence  of  the 
iSi  fliere  w  no  statute  law  or  lex  scr^Oa^vrna  to  insist  on  the  production' and 
ttagrte^iaw  on  Uie  wading  of  every  statute  of  the  State  of  Mississippi.    He 

ought  to  have  been  permitted  to  proceed,  and  be  stopped  if 
he  adduced  parol  evidence  of  the  contents  of  a  statute. 

It  isy  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  amuiUed,  avcHded  ai|d 
revened;  the  verdict  set  aside,  and  the  case  remanded,  with 
directions  to  the  judge  not  to  prevent  the  admission  of  pard 
evidence  of  the  law  of  the  State  of  Mississippi,  unless  it  be 
shewn,  that  there  exists  no  statute  law  of  that  State  on  the 
same  subject.    The  appellee  paying  costs  in  this  court. 


QP  THB  STATE  OF  L0UI8UNA. 

CMOFT  t».  KJJMOJiJWa  STJ^IC. 
APPKAL    FROM     THE     COURT     OF     THB   THIRD   DISTRICT^ 
THE   JUDOE   OF   THE   FOURTH   PRESIDING. 

A  creditor  who  has  appeared  in  fhe  concuiso  and  successfully  attempted 
to  obtain  a  diflbrent  place  on  the  tableau, -is  bound  by  fhe  final  judgment, 
and  cannot  maintain  an  astioo  of  nnllity. 

This  was  an  action  of  nullity  to  set  aside  the  proeeediDgs 
in  the  case  of  Kiridand  againuat  his.  creditors^  vpon  Tanous 
grounds,  which  are  given  in  the  opitiion  of  the  oourt. 

To  the  plaintiflTs  right  of  ection»  the  defendant  urged  the 
following  peremptory  exception^  to  wit :  That  the  plaintiff 
wag  put  upon  the  Bilan  in  the  insolvent  prooeedings  com* 
plained  of  by  him,  aivl  that  he  opposed  the  homologation  of 
the  tableau  of  distribution.  This  fact  being  established  by 
the  testimony,  the  court  a  quo  sustained  the  exception,  and 
dismissed  the  action,  from  which  judgment  the  plaintiff 
appealed 

Watts  and  Turner  for  i^pellee. 

Sipley  and  Downs  for  appellant. 

Porter  J.  delivered  the  opinion  of  the  court. 

miis  is  an  action  of  nullity,  to  set  aside  and  have  declared 
void,  the  proceedings  of  a  concurso  in  the  case  of  Kiitiand 
vs.  his  creditors.  The  following  grounds  are  aReged  in  the 
petition. 

1.  There  were  no  citations  issued,  or  notices  sent  out  by 
the  notary,  or  published  according  to  law,  to  convene  the  cor^ 
eurso  for  the  surrend^of  prop^ty. 

9.  The  cession  of  property  was  not  mflde  toi  tlM  judg^ 
and  by  him  accepted  fiir  the  benefit  of  the  otedilers^  at  pip- 
vided  Ibr  by  law. 

'8.  There  were  no  citations^  aieoovcUng  t»  kew„^  tiie  one- 
<fitors  who  five  out  of  the  parish  of  Bast  PeficisBa. 

4.  It  was  not  competent  for  the  debtor,  after  thedeliim«- 
tiom  were  elosed,  to  make  the  cessidn  <Mf  pvupurtjy,  wilkout 
new  notices  and  citatmis*  m  ovder  Ibiit  oH  the  cmfilQP 
might  be  present  at  the  chmce  of  syndics. 


cnoFT 

vs. 

mmK&Airp's 

STicnic. 
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Ettton 


cmorr 

98. 
•YNDIO. 


Aereditor  wlw 
iMt  appeared  in 
di6  concimo  and 
■uecawfuPy  at- 
laimpladtD  abtain 
addhnnlplaceln 
Ihe  tabtoau,  is 
bomd  by  flie  final 
Judgment  and  can- 
not maintain  an  ae 
pan  Of  nnllity. 


5.  It  appears  from  the  process  verbal  of  the  deliberations, 
liiat  Joseph  A.  Kirkland,  the  insolvent,  did  not  make  the 
eessicHi  until  after  many  of  the  creditors  went  away,  inas- 
much as  a  greater  number  voted  on  the  concurw  for  the 
respite,  than  were  present,  and  voted  for  the  cession  of 
property. 

6.  The  proceedings  of  the  concurso  were  continued  over 
to  the  27th  of  February,  1827,  without  any  vote  of  the 
creditors  for  that  purpose,  which  is  contrary  to  law. 

7.  Because  all  the  proceedings  in  relation  to  said  sur- 
render were  irregular,  and  without  any  law  to  justify  them, 
and  all  sales  and  proceedings,  in  pursuance  of  the  same,  are 
illegal  and  void. 

To  this  petition,  various  objections  were  presented  in  the 
shape  of  exceptions.  We  only  deem  it  necessary  to  notice 
that  which  alleges  that  the  plaintiff  had  made  himself  a  party 
to  the  proceedings  in  concurso^  and  filed  oppositicm  to  the 
tableau  of  distribution. 

The  evidence  shews  that  the  petitioner  did  object  to  th^ 
tableau  of  distribution,  because  he  was  placed  thereon  as  a 
chirqgraphary  creditor,  when  he  should  have  been  put  down 
as  a  privileged  one.  That  his  opposition  vtras  overruled  in 
the  court  below,  and  that  on  appeal,  this  judgment  vras  con- 
firmed here. 

* 

We  are  of  opimkm  that,  after  a  creditor  has  appeared  in 
eamcurwaf  and  endeavoured  to  obtain  the  benefit  of  the  pro- 
ceedings had  in  the  cause,  that  he  cannot  afterwards  aUege 
errors  such  as  those  set  forth  in  his  petition.  It  is  similar  to 
a  party  objecting  to  the  mode  in  which  suit  has  been  com- 
menced, and  he  brought  into  court  after  he  has  pleaded  to 
the  merit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  vnth  costs. 
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MULLONTvB.  MJ)OUGJiL.  EttBtem   0iilrict» 

January  1881 
APPEAL     FROM   THE     COURT     OF   THE   PARISH   AND    CITY  ' 

OF    MEW-ORLEAB8.  MVI.I.OSIT 

The  court  cannot  add  interest  to  the  verdict  m*douoax«. 

Porter  /.  delivered  the  opinion  of  the  court 
This  action  is  brought  to  recover  from  the  defendant  a  sum 
of  money,  which,  by  the  terms  of  the  act  of  dissolution  of 
partnership,  that  had  existed  between  the  parties,  was  to  be 
paid  over  to  the  plaintiff.  The  merits  of  the  cause  present 
no  questions  but  in  relation  to  facts,  and  require  no  further 
observation  from  the  court,  than  that  they  appear  to  us  to  be 
rightfully  decided  by  the  verdict  of  the  jury. 

But  on  tbal^  verdict  which  found  a  certain  sum  to  be  due    ««.    , 

7^  '    TTie  court  cannot 

the  court,  in  entering  up  judgment,  added  interest,  and,  in  add  interest  to  the 
doing  so,  erred.    The  Code  of  Practice  positively  forbids  it; 
and  we  have  had  occasion  more  than  once,  to  acknowledge 
the  application  of  the  rule  to  cases  in  all  respects  similar 
to  this. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  reversed,  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
the  defendant  the  sum  of  nine  hundred  and  seven  dollars,  71 
cents,  with^costs,  in  the  court  below.  Those  of  appeal  to  be 
paid  by  the  plaintiff. 


M08SY  9$,  MEAD. 


Que  2.  i 
44    4<M 
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OF   NEW-ORLEAHB. 

The  estension  of  a  leve  may  be  proyed  by  parol,  and  the  leasee  isa  cooh 
patent  witness  for  this  purpose,  if  he  be  disinterested  by  a  release. 

If  the  leasee  holds  over  without  the  opposition  of  the  lessor  after  the  expi- 
ration of  the  lease,  there  is  a  tacit  reconduction,  which  binds  him  to  pay  Uie 
rent,  and  entitles  him  to  hold  the  premises. 

On  the  first  day  of  January,  1827,  the  plaintiff  leased  a 
house  to  Hudson  for  one  year,  at  one  hundred  dollars  per 
month.    The  lease  contained  this  clause :  ''  It  is  likewise 


112 


..  SS 


158  CASBS  IN  THE  SUPREME  COURT 


i>Mriet  agreed  that  should  Hudsoii  requiie  k,  henrill  have  the  privi- 

Jmwm^,  1881.  — i  -»  r 

\^^^^^      ledge  of  remainiDg  in  the  said  house  forthe  qxuse  of  seven 

MossT        years  longer,  being  from  the  first  day  of  January,  1828,  to 

uMAD.        the  first  day  of  January,  1835,  he  paying  the  same  rent,  say 

one  hundred  dollars  per  month*"    On  thai  first  day  erf"  March, 

1828,  the  following  endorsem^it  was  made  upon  the  lease : 
*  ^  I  hereby  assign  my  right,  title  and  interest,  to  the  within 

.lease  to  Mr.  J.  K.  Mead,  from  and  after  this  date" — signed 
by  Huds(Mi  and  reo(»ded  in  the  ofifee  of  a  notary  public 
Under  this  assigmttent,  the  defendant  todi  poosessioa  and 
paid  the  reirt  up  to  the  first  of  July»  18291,  at  the  rate  <rf*  one 
hundred  dollars  per  month.  On  the  3d  of  Jane,  1829^  the 
phintiff  infcnrmed  the  defendaaty  that  at  (ha  expbatioa  of 
thai  month,  the  rent  wouU  be  at  the  rate  of  one  huadred 
and  twenty-five  dollars  per  month.  The  {Moaont  suit  was 
brought  to  recover  five  months  rent,  firom  the  Ist  of  July, 

1829,  at  tiie  rate  of  one  hmdred  and  twenty-five  doUare  per 
month. 

The  defendant  admitted  m  his  answer,  that  fite  months' 
rent  v«ras  due,  at  the  rate  of  one  hundred  dollars  per  month, 
and  proved  that  he  had  made  a  tender  to  the  pbuntifi^  wfaidi 
the  latter  refused  to  receive. 

On  the  trial  ct  the  cause,  die  defimdant  ofiered  Hudson  as 
a  witness,  to  prove  that  he  had  accepted  the  lease  firom  the 
plaintifi*,  for  seven  years,  firom  the  1st  of  January,  1828,  and 
that  he  had  been  released  by  the  defendant  from  all  responsi- 
bility, as  assignor  of  the  lease.  This  testimony  was  objected 
to  and  rejected  by  the  court,  on  the  ground  that  no  verbal 
lastimoi^  gouU  be  given  aa  to  the  lease  and  assignment. 
The  court  below  gave  jui^gment  for  the  plaintiff  for  the 
amount  claimed,  and  the  defendant  appealed. 

Preston  for  appellant  contended : 

L  Moflsy  leased  the  house  to  Hudson  for  (Hie  year,  at  $100 
per  month,  with  the  privilege  of  keeping  it  seven  years  at 
the  same  rate  of  rent.     Hudson  transferred  the  lease  to 
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Mead,  die  defisiidasA.    He  had  a  rijght  to  tramfer  and  Mead  Btitam^  Di^ 
to  acquire  the  lease— C.  C.  art.  2696.    It  is  tberefore  evi* 
detityMead  hasa  right  to  retain  the  boose  seren  years,  at  one 
hundred  dollars  per  month,  which  he  has  t^idered  to  the 
plaintiff. 

2.  No  formal  dmiand  of  thehouse  by  Hudson  or  Mead 
was  necessary.  Th^  assent  to  Mossy's  proposition  to  lease 
it  seven  years,  was  sufficiently  given  by  keeping  it  and  pay- 
ing the  rent  l<»gafter  the  first  yaar  had  eipired.  If  this 
was  not  an  express,  at  least  it  was  an  implied  assent—- C.  C. 
art.  1805.  Mossy  is  presumed  to  have  continued  his  pro- 
position—Art I7B5,  1796^  C.  C.  Tbese  princq>le8  of  law 
are  speciaHy  Bpp^ceble  to  contFtclai  of  lease— C.  C,  Art 
2659. 

Derbigny^  contra: 

1.  By  the  lease,  the'phunlaff  agr^esthst  Hudson  w31  have 
ibR prwUege  of  remaining  in  thehouseseven  years  longer, 
provided  he  requires  it,  and  he  pairing  die  Sittie  rent  Httd- 
son  was  therefore  bound  to  require  of  Mossy,  the  house  for 
seven  years-^o  remam  in  it  seven  years,  and  to  pay  the 
rent  himself.  These  conditions  could  not  be  dii^Mnsedwidi, 
therefixe  no  acceptance  was  made  and  no  contract  cooU  be 
formed,  because,  says  die  law,  the  acceptance  must  be  in 
all  things  conformable  to  the  oifer-^-C  C.  art.  1799.  But 
supposing  Hudson  had  complied  vrifh  all  the  conditions  oTthe 
proposal,  that  circumstance  would  not  render  good  the  pre- 
tended transfer  to  the  defendant,  of  the  privilege  granted  lo 
Hudson,  because  this  privilege  veas  essentially  personal,  and 
not  tran8ferrable,a8  the  words  very  plainly  indicate. 

2.  Mead  was  tenant  at  will  of  Mossy,  and  had  received 
notice  that  the  rent  would  be  increased;  therefm^  bound  to 
pay  the  rent  demanded— C.  C.  art  2655,  fi6S& 

Martin^  /.,  delivered  the  opinion  of  the  court 

The  plaintiff  claims  house  rent  finr  five  months,dae  on  the 
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Eartem  District,  fint  of  Januaiy,  1830,  al  one  hundred  and  twenty-five  dol- 

/omiory  1881.  ,  /  "^ 

Ian  per  month. 

The  defendant  admits  five  months  are  due,  but  denies 
that  they  are  due  at  one  hundred  and  twenty-five  dollars  per 
month,  and  avers,  the  rent  is  at  one  hundred  dollars  only, 
therefore  he  tenders  five  hundred  dollars,  whidi  he  avers  he 
has  been  ever  ready  to  pay.  He  claims,  as  assignee  of  Hud- 
son, a  lessee  of  the  plaintifi^  for  the  year  1837,  with  the  facul- 
ty in  the  lessee,  to  keep  the  house  till  the  year  1835. 

There  was  judgment  for  the  plaintifi^  and  the  defendant 
appealed. 

The  record  shews  that  the  plaintiff  introduced  his  own 
letter  to  the  defendant,  of  the  third  of  June,  1829,  announ- 
cing that  the  rent  of  the  house  would,  in  fiiture,  be  at  the 
rate  of  fifteen  hundred  dollars  a  year;  a  copy  of  which  was 
admitted  to  have  been  received  by  the  defendant,  soon  after 
its  date.  Proof  was  also  made  of  the  demand  of  therent,  at 
<Mie  hundred  and  twenty-five  dollars,  and  the  defendant's  re- 
fusal to  pay  accordingly. 

The  defendant  offered  in  evidence,  a  lease  finom  the  plain- 
tiff to  Hudson,  and  the  latter^s  assignment  thereof  to  the  de- 
fendant. The  signature  to  the  lease,  and  assignment,  weie 
admitted  to  be  genuine,  but  th^  phdntifi's  counsel  opposed 
these  documents  being  read,  but  they  were  filed. 

He  next  produced  sixteen  receipts,  each  for  one  month's 
rent  at  one  hundred  dollars,  and  the  plaintiff's  signature 
thereto  was  admitted. 

He  next  proved  a  tender  of  four  hundred  dollars  in  De- 
cember, for  four  months  rent,  due  on  the  first  day  df  that 
month,  and  the  plaintifi^s  refiisal  to  accept  them. 

He  further  proved,  that  during  the  summer  of  1828,  the 
house  remained  empty,  he  being  absent,  but  that  Wads- 
worth,  his  agent,  nevertheless,  paid  the  rent  monthly,  at  the 
rate  of  one  hundred  dollars  a  month,  and  the  tender  and  re- 
fusal of  five  hundred  dollars  for  the  five  months  rent  claimed, 
were  also  proved. 
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The  lease  of  the  plaintiff  to  Hudson  is  for  the  year  1887,  Kartam  Dl^> 
for  twelve  hundred  dollars,  payable  monthly.     It  contains  a 


clause,  that  **if  Hudson  should  require  it,  he  will  have  the         MOiiY 
privilege  to  remain  in  the  house  for  the  space  of  seven  years         xsao. 
longer,  he  paying  the  same  rent,  viz.,  one  hundred  dollars 
per  month."    Hudson's  assignment  is  at  the  foot  of  the  lease, 
its  date  March  1,  1828.    The  whole  was  registered  in  a  no- 
tary's office  on  the  lOth  of  June,  1829. 

At  the  trial  the  defendant  offered  Hudson  as  a  witness,  to 
prove  that  he  had  accepted,  from  the  plaintiff,  the  extension 
of  the  lease  for  seven  years.  Hudson  had  a  release  of  all 
claims  from  the  defendant.  His  admission  was  opposed,  and 
he  was  rejected  on  the  ground  of  incompetency,  and  that  no 
verbal  testimony  could  be  given  about  the  lease  and  assign- 
ment. 

We  think  the  parish  judffe  erred  in  rejectinfi^  Hudson,    J^%   exten«oii 

'^       .      ■*   ^^  "^         ^  ^      '  of   a  lease  maybe 

who  was  offered  as  a  witness  to  prove  that  he  had  required  proved  by  parol, 
the  extension  of  the  lease  for  seven  years.  He  was  diirin-  competent  witnen 
terested  by  the  release,  and  a  lease  is  proveable  by  parol, —  hi' *be  diroTe^ 
Civ.  Code,  2653 — the  extension  of  it  must  be  so.  ted  ^  a  releaw. 

But  we  do  not  think  the  decision  of  the  case  requires  it  to 
be  remanded  for  Hudson's  testimony.  We  consider  the 
clause  providing  for  the  prolongation  of  the  lease,  as  a  sub- 
stantial part  of  the  contract,  the  benefit  of  which  might  be 
invoked  by  the  lessee's  transfer,  and  we  think  it  was  errone- 
ously considered  below,as  a  *'mere  benevolent  promise  from 
the  plaintiff  toward  Hudson  personally,  not  transferrable  to 
another." 

But  it  appears  to  us,  that  although  Hudson  did  not  avail 
himself  of  the  faculty  of  renewing  the  lease  for  seven  years, 
he  was  still  a  lessee  for  the  year  1828,  having  leased  the 
premises  for  the  year  1827,  for  the  rent  of  twelve  hundred 
dollars  a  year,  though  payable  monthly.  He  remained  in 
possession  till  some  time  in  March  1828,  and  paid  the  rent 
up  to  the  first  of  April;  this  bound  him  to  pay  $1300,  in 
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Euteni  Ditirict,  monthly  instalments,  durine  the  whole  year  1828.    This  the 

defendant,  his  transferree,  complied  with  during  the  last 
nine  months  of  that  year;  at  the  expiration  of  it,  nothing 
was  said  by  lessor  or  lessee.  The  latter  held  over  for  six 
months  in  the  year  1829;  this  was  a  renewal  of  the  lease, 
or  tacit  reconduction,  on  the  same  terms,  that  is,  for  twelve 
hundred  dollars  a  year,  payable  monthly,  till  the  end  of  1839. 
Early  in  June  of  that  year,  the  plaihtifl  gave  notice  to  the 
defendant,  the  rent  would  in  future  be  fifteen  hundred  dollars 
a  year.     To  this  proposition  to  double  the  length  of  time  for 

'  which  the  defendant  wias  bound  to  keep  the  house,  not  to  the 

If  th«  lessee  increase  of  the  rent,  the  defendant  never  assented.     His 

holds  over  without 

the  opposition  of  rights  are,  therefore, 'not  at  all  affected  by  it.  He  Tcame 
the  e^^tion  of  ^^  thehousc  as  the  successor  of  Hudson,  who  having  hired 
a*  ucitTrc^ndu^  ^^^  housc  for  twelve  months,  from  the  first  of  January,  1827, 
tion  which  binds  and  having  staid  in  it  several  months  after  the  expiration  of 

him    to  pay    the 

rent  and  entitles  his  year,  was  bound  to  keep  the  premises  for  a  second  year; 

pj^^  ^  at  the  expiration  of  which,  the  defendant  did  not  leave  the 

house,  but  continued  to  hold  it,  and  pay  rent  for  one  half  of 
the  tlurd  year,  which  he  therefore  became  bound  to  com- 
plete, and  gave  him  the  rights  of  a  tenant  till  the  expiration 
of  the  third  year. 

He  has  tendered  and  deposited  the  rent,  to  the  last  day  of 
payment  preceeding  the  inception  of  the  suit 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided,  and  re- 
versed, and  that  there  be  judgment  for  the  defendant,  vrith 
costs  in  both  courts,  saving  to  the  plaintiff  his  right  to  the 
money  tendered  and  deposited. 


CRAWFORD  ET  AL.  vs.  JEWELL. 
APPEAL    FROM     THE    COURT   OF   THE     FOURTH    DISTRICT, 
THE   JUDGE    THEREOF  PRESIDING. 
Where  the  record  shows  that  the  testittony  wu  taken  down  by  the  clerk. 
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no  objection  can  be  made  to  liie  certificate  of  tiie  judge,  that  the  record  Eastern    District, 
contains  aU  the  evidence  adduced.  January  1831. 

When  nothing  to  the  contrary  appears,  the  judge  is  presumed  to  have  o-Ai«i-«iAw«a.i* 
given  his  certificate  on  the  event  occurring  which  authorized  him  to  g^ve  it.  m. 

If  [the  record  show  that   documents    were  produced,   when  nothing        JBWKIl. 
shows  they  wenfiledt  there  is  no  evidence  of  a  diminution  of  the  record. 

This  was  an  action  for  work  and  labour,  in  which  the 
plaintiff  had  a  verdict,  and  the  defendant  appealed. 

On  the  trial  of  the  cause,  certain  receipts  were  produced* 
which  did  not  come  up  with  the  record.  The  clerk  certified 
that  the  evidence  was  taken  down  in  vniting  in  open  court, 
and  that  the  record  contained  a  true  and  faithful  transcript  of 
all  the  procee<jings,  as  well  as  of  the  documevAa  filed  in  the 
suit.  This  was  followed  by  the  certificate  of  the  judge  that 
the  record  contained  all  the  evidence  adduced  on  the  trial. 

Turner,  for  appellees,  contended : 

1.  The  merits  cannot  be  gone  into,  as  the  appeal  is  not 
properly  certified.  C.  P.  art  586,  896—8  Martin  N.  «• 
303. 

2.  The  record  does  not  contain  all  the  evidence;  three  re- 
ceipts are  mentioned  as  {Mroduced,  and  they  do  not  appear. 

3.  The  clerk  has  not  certified  to  any  evidence,  but  that 
which  was  taken  from  the  mouth  of  the  witnesses,  and  they 
do  not  prove  the  amount,  but  only  the  signature  to  the 
receipts. 

4.  It  is  a  case  where  the  judge  cannot  certify — he  can 
only  certify  in  those  cases  where  the  record  contains  aU; 
but  where  the  record  itself  shows  that  it  has  not  aU^  then  the 
certificate  cannot  avail. 

Morgan  and  Ogden  contra : 

1.  The  appeal  is  properly  certified.  The  testimony  was 
taken  in  writing  in  open  court,,  as  appears  fiiom  the  certificate 
of  the  clerk)  therefore  no  statement  of  facts  was  necessary 
and  the  judge  could  certify  as  he  has  done — C.  P.  art.  585, 
586. 

2.  The  judge,  it  may  fairly  be  presumed,  was  not  called 
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***jSiLJv1Si  '^P^**  ^^  certify,  without  an  attempt,  first  having  been  made, 

v.^-><-w^        to  obtain  an  agreed  statement  of  facts,  and  that  he  did  not 

oaawpoadItai.  certify  until  convinced  that  his  duty  and  the  law  required  it. 

JSWBI.E..  a  The  case  cited  by  plaintiffs  from  8th  Martin,  N.  S.  does 

not  apply;  because  there  the  evidence  had  not  been  taken  in 

writing  in  open  court     The  decision  is  grounded  upon  arts. 

602  and  603  of  the  Code  of  Practice,  and  those  articles 

provide  for  the  case,  ^  where  the  depositions  of  witnesses 

have  not  been  taken  in  writing  in  the  inferior  court." 

4.  The  verdict  of  the  jury  is  entirely  unsupported  by  the 
evidence,  and  the  motion  for  a  new  trial  ou^t  to  have  pre- 
vailed. Weathersby  vs.  Latham ;  7  Mortify  N.  8.  310, 
Belden  etcdvs.  Base ;  8  Martmj  N.  8.  167. 

Porter  J,  delivered  the  o|Nnion  of  the  court 

This  action  is  brought  for  work  and  labour  done  by  the 
plaintiffs  for  the  defendant.    The  sum  claimed  is  $  1,100. 

The  defendant  pleads,  that  the  work  was  not  finished 
within  the  time  specified  in  the  contract:  that  it  was  unskil- 
fully executed :  that  she  was  compelled  to  employ  other 
workmen  to  complete  the  building :  that  she  has  paid  $585 
on  account :  that  by  the  plaintiffs  neglect  she  could  not 
commence  making  sugar  at  the  proper  season,  and  lost  part 
of  her  crop.  She  alleges  her  damages  to  amount  to  $  2057 
50  cents,  and  reconvenes  the  plaintiffs  for  the  sum. 

The  cause  was  submitted  to  a  jury,  who  found  against  the 
defendant  for  $291  12  cents.  She  made  an  unsuccessfiil 
attempt  to  obtain  a  new  trial,  and  appealed. 

There  are  one  or  two  bills  of  exceptions  on  record,  which 

we  have  considered  as  abandoned,  no  notice  having  been 

coid  shows   that  taken  of  them  in  the  points  filed,  or  observations  addressed 

ffae  testimony  was  ^^  ^^^  ^^„^ 
taken  down  Sy  the  ^^  "*®  «>"^^- 

^*bS^  miSe"  to     "^^^  appellees  insist  that  the  merits  cannot  be  inquired  into 
the  certificate  of  in  this  court,  as  the  record  has  not  been  properlv  certified. 

the  judf^e  that  the       -    .  ./•   j .       ,      •   j  ..,,., 

receid  contains  all      It  IS  certmed  by  the  judge  to  contain  all  the  evidence  ad- 
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duced  on  the  trial  of  the  cause.    And  the  record  shews  that  BMtern  Diftrict, 

January  1881. 

the  testimony  was  taken  down  in  open  court  by  the  clerk'      s^rv-*^ 
during  the  trial.     This  we  think  a  sufficiAit  compliance  with  ckawfo&d  ^ai. 
the  provisions  of  our  law  on  this  subject.     CodeofPrac-       jswiz.]:.. 
iice,  601,  603.  

the  evidence  ad- 

When  nothing  to  the  contrary  appears,  the  judge  is  pre-  ^"ced. 
sumed  to  have  given  his  certificate  on  the  event  occurring      When  nothini^ 

,  .  ,        ^,      .     J  ,  .      ^       .       . .  to  the  contmy  ap- 

which  authorised  him  to  give  it.  pean  ifae  judie  u 

But  it  is  said,  the  judge  can  only  give  a  certificate  when  given  his  ce^fi^ 
the  transcript  contains  all  the  evidence,  and  that,  from  an  ^^j^^J^^  ^JJ^ 
examination  of  the  record,  it  will  be  perceived  that  part  of  av*^^™*^  *"™  ^ 
the  proof  given  €n  the  trial  does  not  come  up. 

If  this  were  true,  it  might  afford  grounds  for  correcting 
the  error,  and  supplying  the  deficiency,  but  none  for  holding 
the  judge  incapable^of  certifying.  His  certificate  is  one  of 
the  means  given  by  law  to  enable  this  court  to  know  whe- 
ther all  the  evidence  is  sent  up,  and  an  error  in  the  exercise 
of  a  power,  offers  no  argument  against  that  power  being 
conferred.  The  receipts,  which  it  is  uiged^are  wanting  to 
make  the  record  complete,  are  stated  to  have  been  produced  If  the  record 
on  the  trial.  This  is  true,  but  although  the  statement  says  ments  were  pro^ 
they  were  produced^  nothing-  shews  they  were  Jiled^  conse^  SS^atowTthOT 

quently  we  have  no  evidence  before  us  th^re  is  a  diminution  ^^^  ^^>  ^"f* 
^  ''  lano  eridenceofa 

of  the  record.  diminution  of  the 

record. 

On  the  merits,  we  are  contrained  to  state,  that  the  proof 
adduced  by  the  parties,  has  brought  us  to  a  conclusion  so 
entirely  different  from  that  of  the  juiy  and  the  court  below, 
that  we  must  remand  this  cause  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled ; 
that  the  case  be  remanded  to  be  proceeded  in  according  to 
law,  and  that  the  appellees  pay  the  costs  of  this  appeal. 
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EMtem    Diftrwt  TBOMMS  ET  AL.  m.   THOMAH 

Januoni  1831. 
^^^^.^^  APPBAIi    FROM   THE     COURT     OP    THE    THIRD     DISTRICT, 

THOMAt  BTAL.  THE   JUDGIB    OP   THE    POURTH    PRESIDING. 

^'*  It  10  not  sufficient  ground  to  reject  a  witness  that  another  has  or  may  con- 

tradict him. 

The  existence,  loss,  and  contents  of  a  will  may  be  proved  by  parol  testi- 
mony. 

This  suit  was  brought  to  recover  from  the  defendant,  a 
slave,  to  which  the  latter  set  up  title,  under  the  will  of  his 
brother  Joseph  Thomas. 

On  the  trial  of  the  cause,  the  defendant  offered  witnesses 
to  prove,  that  they  had  seen  and  witnessed  an  instrument  of 
writing,  purporting  to  be  the  last  will  an^  testament  of  Jo- 
seph Thomas,  deceased,  and  that  they  were  sworn  by  the 
judge  of  probates,  to  prove  the  signature  of  the  .deceased, 
when  the  will  was  offered  for  probate.  The  defendant's 
counsel  stated,  that  this  evidence  was  offered  for  the  purpose 
of  establishing  the  fiskct,  that  such  a  will  was  once  in  exis- 
tence, and  that  their  object  was  subsequently  to  prove  the 
loss  of  the  will,  so  as  to  enable  them  to  give  parol  evidence 
of  its  contents.  To  the  introduction  of  this  testimony,  the 
plaintiffs  counsel  objected,  on  the  ground  that  the  defendant 
must  first  prove  the  loss  of  the  will. 

The  court  refiised  to  allow  the  evidence,  on  the  ground 
that  a  wiU  being  an  instrument  of  writing,  clothed  with  cer- 
tain formalities  prescribed  by  law,  must  a{f)ear  to  have  been 
complied  with,  which  could  only  be  done  by  inspection  of 
the  will  itself. 

There  was  judgment  for  the  plaintiffs,  and  the  defendant 
appealed. 

Lawrence  and  Ogden  for  i^ipellees.     ^ 

Qurleg  and  Mcrgan  for  appellant 

Porter  /.  delivered  the  opinion  of  the  court. 

The  petitioners  claim  from  the  defendant  a  slave.  In  his 
answer,  he  sets  up  title  to  the  property  under  the  last  will  and 
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testament  of  one  Joseph  Thomas,  deceased,  and  avers  that  E«tom   l>M|^Mt 

*  Januttry  losi. 

the  will  was  presented  and  proven,  after  his  decease,  before        v^^^v^^^ 
the  judge  of  probates,  in  and  for  the  parish  of  East  Baton  »«®"*^«  *'  ^*- 
Rouge,  and  ordered  to  be  executed :  that,  since  the  inception       tbom  a*. 
of  this  suit,  he  has  applied  to  the  Probate  Court  for  the  will, 
but  has  been  unable  to  procure  it :  that  if  the  ori^al  can 
be  found,  or  a  certified  copy,  it  will  be  offered  in  evidence ; 
and  in  case  it  should  not,  the  next  best  evidence  in  the  de- 
fendant's possession  will  be  given. 

On  the  trial  of  the  cause,  the  defendant,  in  support  of  the 
allegations  contmned  in  his  answer,  offered,  Jirstf  a  petition  to 
the  judge  of  probates,  in  which  it  was  stated,  that  by  the  vrill 
of  Joseph  Thomas,  a  negro  had  been  bequeathed  to  the  peti- 
tioner, but  that  the  testamentary  disposition  had  been  reduced 
to  one  third  of  the  property  left,  by  virtue  of  an  order  of  the 
court.  The  petition  concludes  with  a  prayer,  that  the  pro- 
perty should  be  sold.  On  this  application,  which  appears  to 
have  been  filed  on  the  16th  of  April,  1825,  the  jud^made 
the  following  order :  ''Let  a  public  sale  of  the  property,  real 
and  personal,  belonging  to  the  successicHi  of  Joseph  Thomas,  • 
take  place  on  the  16th  of  May,  on  the  following  terms,"  &c. 

He  also  offered  a  petition  to  the  Court  of  Probates,  dated 
the  25th  March  of  the  year  1825,  setting  forth,  dntt  a  will 
had  been  left  by  Joseph  Thomas,  and  praying  that  it  might 
be  admitted  to  probate,  and  its  execution  ordered.  On  this 
petition,  the  following  order  was  given :  ^  Let  ten  dayi^  no>  . 
tice  be  given  of  the  prayer  of  tUs  petidon." 

The  defendant  then  offered  witnesses  to  prove,  that  they 
had  subscribed  the  will :  that  they  had  been  sworn  before 
the  judge  of  probates  to  prove  it.  He  then  oflfered  to  prove 
the  loss  of  it,  and  after  such  facts  being  proven,  he  would 
offer  evidence  of  its  contents."  To  this  testimony,  the  plain- 
tiff objected  on  several  grounds — the  most  important  of 
which  f4>pear  to  be :  1st,  That  parol  testimony  of  the 
execution  of  the  will  could  not  be  given  in  that  court:  that 
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EaBtem  District-  a  Will  beiofi:  an  instrument  clothed  with  certain  formalities 

Janua-y  18W-  .     ^ 

s.^^.^^^^       prescribed  by  law,  in  order  to  give  it  effect,  no  evidence  of 

THOMAS  KT  AL-  \x^  j^gg  q^  j^g  coutcnts,  could  be  offered,  until  its  existence, 

THOMAS.       with  the  requisite  formalities,  had  been  proved  :  2dly.  That 

the  judge  of  probates  had  been  examiued  and  had  deposed, 

'^at  he  had  never  seen  such  a  will,  and  that  no  such  will  had 

been  ever  recorded  in  his  office." 

It  if  not  suffici-     The  last  objection  may  be  dismissed  at  once.  It  is  of  the  first 

jSst  fwitMis'that  inipr^ssion,  certainly,  to  object  to  the  competency  of  one 

another  has  contra  witness,  because  another  has  or  viill  contradict  him.     That 

dieted  him. 

may  go  to  his  credit,  but  furnishes  no  ground  to  refuse  hear- 
ing him.  The  first  objection  is  entitled  to  more  considera- 
tion; but  we  still  believe  it  unsound.  The  law  of  evidence, 
would  have  a  poor  claim  to  the  praise  justly  bestowed  on  it, 
if  it  did  not  foresee  and  provide  for  such  a  case  as  this,  ^hat 
rule  which  is  the  most  universal,  namely,  that  the  best  evi- 
dence the  nature  of  the  case  will  admit,  shall  be  produced, 
decides  this  objection;  for  it  b  only  another  form  of  expres- 
sion for  the  idea,  that  when  you  lose  the  higher  proof  you 
may  offer  the  next  best  in  your  power.  The  case  admits  of 
7U)  better  emdence  than  that  which  you  possess^  if  the  superior 
proof  hasheenlost  unthout  your  fault.  The  rule  does  not  mean 
thatmen'srights  areto  besacrificed  and  theirproperty  lost,be- 
cause  they  cannot  guard  against  events  beyond  their  control 

• 

It  only  means,  that  so  long  as  the  higher  or  superior  evidence 
is  within  your  possession,  or  may'be  reached  by  youJ|you  shall 
give  no  inferior  proof  in  relation  to  it.    Particular  rules  which 
require  vmtten  proof,  always  relax  themselves  to  meet  abso- 
lute necessity,  or  that  necessity  which  is  occasioned  by  oc- 
currences common:  among-  men. ' 
The  exist^pce,      There  IS  nothing  in  a  will  bemg  required  to  be  iaf^  i^arti- 
* ^T'  *m  *^° a^^lS  ^^^  form,  which  makes  it  an  exception  to  this  great  law  of 
proved  by  parol  necessity.     It  may  increase  the  difficulty  of  the  proof,  but 

fumishesno  reason  to  refuse  hearing  it.  The  courtin  thiscase, 
had  proof  before  them  which  much  diminished  the  danger  of 
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parol  evidence.    Extracts  from  the  records  of  the  Oourt  of  Ewtem  District, 
Probates,  shewed  that  the  judge  had  ordered  the  will  to  be       v^I^^ 
executed,  because  he  had  ordered  that  property  bequeathed  fHOMis  ht  al. 
by  it,  should  be  sold.  thom ab. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  aunulled*  avoided,  and  re- 
versed; and  it  is  further  ordered,  aiijudged  and  decreed,  that 
the  cause  be  remanded  to  the  District  Court,  with  directions 
to  the  judge  not  to  reject  parol  proof  of  the  execution  of 
tlie  will  of  Joseph  Thomas,  and  of  its  loss.  And  it  is  fiuther 
ordered,  that  the  appellees  pay  the  cost^  of  this  appoal. 


WJtLL  vs.    WILSOJSr. 
APPEAL    FROM    THE    COURT    OF    THE    FIRST    DISTRICT, 

Although  a  party  be  arrested  and  held  to  bail,  service  of  the  petition  and 
citation  cannot  be  dispensed  Tpith. 

Knowledge  of  the  suit,  on  the  part  of  the  defendant,  no  matter  how 
clearly  it  may  be  brought  J\ome  to  him,  will  not  suffice,  if  thisfonnalitybas 
not  been  pursued. 

By  the  4th  section  of  an  act  passed  on  the  25th  March' 
1828,  it  is  provided,  **  That  in  all  cases  where  attachments, 
arrests  and  sequestrations,  are  demandable,  the  plaintiff,  his 
agent  or  attorney,  having  made  affidavit,  and  given  bond  in 
conformity  to  law,  and  having  filed  the  same  in  court,  it 
shall  be  the  duty  of  the  clerk  to  issue,  forthwith,  the  process 
required,  without  any  petition  being  then  presented;  but  that 
the  usual  petition  shall  be  filed  on  the  succeeding  day,  and 
the  sheriff  shall  proceed  immediately  to  execute  the  same, 
according  to  its  tenor." 

Upon  affidavit  filed  in  this  case,  an  order  issued,  and  on 
the  27th  of  April,  1830,  the  defendant  was  arrested  for  a 
debt  due  the  plaintiff,  and  released  from  custody,  on  the 
same  day,  upon  giving  bond  conditioned  not  to  depart  from 
the  State,  without  leave  of  the  court.  He  did  depart  with- 
out such  leave,  so  that  the  copy  of  petition  andcitat^ion  could 

•      W 


WALX* 
VS. 
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KMtem  District,  not  be  served  upon  him,  on  the  subsequent  day.    On  the 
^^^         5th  of  May,  service  veas  made  on  the  defendant's  bail. 

The  plaintiff  discontinued  his  prayer  for  a  jury,  and  pro- 
wiLBON.       ceeded  to  take  a  judgment  by  default,  which  was  afterwards 
made  final,  and  from  which  the  defendant  appealed. 

Conrad  for  appellant,  assigned  for  error  apparent  on  the 
face  of  the  record : 

1.  That  the  defendant  was  never  cited. 

2.  That  the  plaintiff  had  no  right  to  try  the  case  by  the 
court,  after  a  jury  had  been  allowed. 

M*  Caleb  for  appellee,  contended : 

1.  The  arrest  was  due  citation  and  notice  to  the  defen- 
dant that  he  was  sued.  He  cannot  take  advantage  of  his 
own  wrong,  violate  the  condition  of  his  bond,  and  now  appear 
and  plead  want  of  citation. 

3.  The  citation  served  upon  the  bail  was  good.  By  con- 
struction of  law,  defendant  was  in  the  custody  of  his  bail. 
Service  upon  his  keeper  was  service  upon  him,  when  he 
chose  to  fly  from  the  officer  and  elude  justice.  He  had  no 
place  of  residence  where  service  could  have  been  otherwise 
made. 

3.  There  was  no  issue  joined,  plaintiff  had  only  prayed  a 
jury,  with  a  view  to  get  his  cause  tried  before  the  adjourn- 
ment of  the  court  in  the  summer,  it  then  being  occupied 
vrith  the  jury  docket  alone.  Th^rayer  for  a  jury  was  only 
aprhnlegef  which  he  could  waive  by  strikingout  that  part 
of  his  petition. 

Porter^  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  made  oath  to  the  existence  of  the  debt  for 
which  suit  is  brought,  and  further  stated,  that  the  defendant 
was  about  to  remove  from  the  State,  without  leaving  in  it 
sufficient  property  to  satisfy  the  petitioner's  demand.  On 
filing  the  petition  with  this  affidavit  annexed,  an  order  of 
arrest  issued,  and  the  defendant  was  taken  into  custody. 
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He  gave  bond  with  security,  that  he  would  not  depart  from 
the  State  without  leave  of  the  court;  or  that  he  would  pay 
the  judgment  which  might  be  rendered  against  him. 

It  appears,  however,  that  without  this  leave,  he  did  de- 
part, and  as  the  citation  which  subsequently  issued  against 
him,  could  not  be  served,copies  of  it,  and  the  petition,  were 
left  with  the  bail. 

The  plaintiff  proceeded  to  take  judgment  by  default,  and 
had  it  made  final.  The  defendant  has  appealed,  and  con- 
tends in  this  court  that  the  whole  proceedings  were  illegal, 
as  he  never  was  cited. 

By  the  4th  section  of  an  act  passed  on  the  35th  of  March, 

« 

l$i8,  it  is  provided,  that  in  all  cases  where  attachments, 
arrests,  and  sequestrations  are  demandable,  the  plaintiff,  his 
agent  or  attorney,  having  made  affidavit,  the  process  requir- 
ed shall  issue,  without  any  petition  being  then  presented. — 
Acts.  ISaS,  p.  150,  sec.  4i. 

Thip  regulation  vrdiH  intended  to  obviate  an  inconvenience 
which  sometimes  arose  from  transient  debtors,  getting  out 
of  reach  of  process,  before  a  petition  could  be  drafted,  and 
copies  of  it  and  citation  procured;  and  its  object  was  not 
only  to  secure  their  persons  to  respond  to  the  final  judg- 
ment, but  also  to  enable  the  creditor  to  make  service  of  the 
petition  and  citation.  The  experience  of  this  case  shews, 
that  the  legislature  have  failed  in  their  object  when  the 
iebtor  can  find  bail.  For,  though  arrested,  he  has,  by 
giving  bond,  effectually  prevented  service  of  either  petition 
or  citation  on  him.  The  question  then  is,  whether  these  can 
be  dispensed  vrith;  or  whether  the  arrest  can  stand  in  place 
of  them,  so  as  to  authorize  judgment  by  default.  We  think 
not.  The  law,  as  it  is  well  known,  and  it  is  unnecessary  to 
cite  its  provisions,  requires  citation  as  the  basis  of  all  pro- 
ceedings, and  declares  the  judgment  void,  which  is  not  pro- 
ceeded by  it.  Knowledge  of  the  «uit  on  the  part  of  the 
defendant,  no  matter  how  cleariy  it  may  be  brought  home 


171 

Eaitero   Diftrict, 
Jonuary  18S1. 

WALL 

vs. 

WILSON 


Although  a  par- 
ty be  arrested  and 
held  to  bail,  ser- 
vice of  the  peti- 
tion and  citation 
cannot  he  dispen- 
sed with. 


Knowledge  of 
the  suit  on  the 
part  of  the  defen- 
dant, no  matter 
hew  clearly  it  may 


172  CASES    IN  THE  SUPREME  COURT 

Kutern   District,  ^^  y^j^   yg^  jiq^  suffice  if  this  formality  has  not  been  pur- 

Jomiary  1881.  ,       ,  ^        .  j 

sued.    Nothing  will  cure  the  defect  but  appearance,  and 


^9§!^         pleading 


WILSON.        Now  though  it  is  certainly  not  very  agreeable  to  see  the 
"~     ~7       ingenuity  of  a  debtor,  baffle  and  set  at  nought  a  provision  of 

D6    DtOUgbt    IIOIII6        ^  •'  ^ 

to  him,  will  not  law,  made  more  effectually  to  coerce  his  appearance,  yet  we 
mality'  Ium  not  cannot,  help  it.  The  conduct  of  the  defendant,  in  truth, 
been  puniied.        amounts  to  nothing  niore,  than  that  he  knew  a  suit  was  about 

to  be  commenced  against  him,  and  evaded  the  process. 
This  we  are  afraid  many  others  do,  and  such  conduct  does 
not  authorize  judgment  against  them.  The  knowledge  gdn- 
ed  by  arrest,  cannot  be  distinguished  from  that  acquired 
through  any  other  source,  as  to  its  effect  on  the  debtor.  It 
is  not  citation,  but  a  means  of  having  citation  made.  It  is 
clear  the  law,  notwithstanding  the  arrest,  contemplated  the 
service  of  petition  and  citation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  that  the 
suit  be  dismissed  with  costs  in  both  courts. 


"®  213  BOJiTJ^R  w.  VEJmaSS*  HJCIMS. 

APPEAL    PROB^    THE    COURT   OF  THE  THIRD  DISTRICT,  THE 

JUDGE    THEREOF    PRESIDING. 

Evidence  muft  be  received  of  die  value  of  the  fniitB  from  the  period 
when  the  poneasor  if  ascertuned  to  be  in  bad  faith. 

When  tfaie  Supreme  Court  remands  a  cause  on  a  single  point,  it  remands 
it  also  lor  an  enquiry  into  all  the  questions  which  grow  out  of  the  discussion 
of  that  point 

Hie  owner  who  procures  the  eviction,  has  a  right  to  elect  whether  he  will 
pay  the  value  of  the  materials,  and  the  price  of  the  workmanship,  or  a  sum 
equal  to  the  enhanced  value  of  the  soil. 

On  appeal,  the  plaintiff's  title  to  the  land  in  controversy 
was  established,  and  the  cause  remanded,  in  order  to  ascer- 
tain the  value  ct  the  improvements  made  by  the  defendant, 
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while  in  good  faith.     The  court  below,  decided  that  the  Eastern   District, 
defendants  held  possession  in  good  faith,  up  to  the  29th  of      \.,^^v-^ 
September,  1823,  and  permitted  them  to  prove  the  value       boatner 

us 

of  the  improvements  up  to  that  period.     The  plaintiff  then  ventris'heirs 
offered  testimony,  to  establish  the  value  of  the  fruits  gather- 
ed by  the  defendants,  from  the  period  when  it  was  decided 
they  were  in  good  faith.     To  the  introduction  of  this  testi- 
mony, the  defendants  objected,  on  the  ground  that  the  cause 
had  been  remanded  for  trial,  upon  a  single  point,  to  wit. :  to    ^ 
ascertain  the  value  of  the  improvements  put  upon  the  ground. 
The  court  sustained  the  objection,  and  gave  judgment  in  fa- 
vour of  the  defendants,  for  the  value  of  the  improvements. 
From  this  judgment  the  plaintiff  appealed. 
Turner  for  appellant.     Morgan  for  appellees. 

Porter  J.  delivered  the  opinion  of  the  court. 

This  case  has  been  already  before  us.  The  question  which 
it  presented  in  respect  to  title  was  decided,  and  the  cause 
remanded  for  an  enquiry  into  the  value  of  the  improve- 
ments, during  the  time  the  defendants  were  in  good  faith. 

Thfc  court  below  was  of  opinion  that  they  were-  so,  up  to  be  received  of  the 
the  29th  of  September,  1823,  at  which  time  the  commis-  from  °&?^S 
sioners  at  St.  Helena  court-house  decided  in  favour  of  the  w**®?  ^^  posses- 

.  .  .   .  sor  18  ascertained 

plamtiff 's  title;  and  in  that  opinion  we  concur.     Proof  was  to  be  in  bad  faith, 
accordingly  given  of  the  value  of  the  improvements  up  to 
that  date. 

But  on  the  plaintiff's  attempting  to  establish  the  value  of 
the  fruits,  gathered  and  reaped  by  the  defendants,  from  the 
time  the  good  faith  ceased,  the  court,  on  the  objection  of 
the  defendants,  refused  them  permission  to  do  so,  on  the 
ground  that  the  cause  had  been  remanded  for  an  enquiry 
into  the  value  of  the  improvements  alone. 

The  court,  in  its  judgment,  said  nothing  of  the  fruits,  be- 
cause it  was  only  on  the  contingency  of  the  defendants  being 
In  bad  faith  (which  was  yet  undecided,)  that  an  enquiry 
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Easteni  District,  could  be  gone  into  in  relation  to  them.    The  moment  that 

^^^.^^^       fact  waa  ascertained,  the  District  Court  should  have  received 

BOATN ER       evidence  as  to  their  value.    They  were  claimed  in  the  pe- 

vBifTiiit*  HEIR8  tition,  and  had  not  been  passed  on.    When  the  Supreme 

'  Court  remands  a  cause  on  a  single  point,  it  remands  it  also 

When  the    Su-  -o*    r^    '^ 

preme  Court  re-  for  an  enquiry  into  aU  the  questions  which  grow  out  of  the 

siandsa  cause  on    i  r  ^u  a       '^a 

1  single  point,  it  decision  of  that  pomt. 

emands  It  also  for      »p^^  |jj|jg  ^f  exceptions  on  record,  present  substantially 

in  enquiry  mto  all  *^  '  *^  ^ 

the    questions     the  question,  whether  the  possessor  who  has  bona  fide  erected 

which  grow  out  of         ,-  iiio  «i  -li-i 

the  decision  of  works,  &c.  on  the  land  of  another,  has  a  right  to  claim  the 
that  point  value  of  the  materials  and  the  price  of  the  workmanship, 

The  owner  who  or  the  sum  equal  to  the  enhanced  value  of  the  soil.  This 
ti^  btt  ifrightto  q^^stion  is  settled  by  the  provisions  of  our  code,  which,  in 
elect  whether  he  express  terms,  give  the  choice  to  the  owner  who  procures 

will  pay  me  yalue       tr  ^  « 

of  the  materials  the  eviction.  Consequently  the  court  erred  in  refusing  per- 
Se  workmn^hip,  nussion  to  the  plaintiff,  to  shew  whether  the  property  had 
?h  ^enhanced**  *^  heen  enhanced  in  vahie  at  the  time  final  judgment  was  to  be 
lue  of  thesott.       rendered  and  possession  restored. — La.  Code,  art,  50Q. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  it  is  further  ordered,  adjudged  and  decreed, 
that  this  cause  be  remanded  to  the  District  Court,  with  di- 
rections to  the  judge  not  to  refuse  permission  to  the  plaintiff 
to  prove  the  value  of  the  fruits  from  the  29th  of  September, 
1823,  nor  to  shew,  whether  the  property  is  enhanced  in  va- 
lue by  the  labour  of  the  defendants ;  and  it  is  further  ordered 
'hat  the  i^pellee  pay  the  costs  of  this  appeal. 


UmOXIREAU  ET  AL  vs.  U^OWLEJ^ 
APPEAL     FROM   THE     COURT     OF   THE   PARISH   AITB     CITY 

OF    NEW-ORLEARS. 

»  • 

Where  a  price  is  agreed  upon  for  an  article  which  is  neither  weighed  or 
delivered,  and  two  days  thereafter  it  be  destroyed,  it  is  not  such  a  delay 
aa  to  make  the  agent  liable  to  the  owner.  Nor  is  it  incumbent  upon 
the  former  to  sue  the  buyer  when  the  owner  declines  giving  him  authori^ 
for  that  purpose. 
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The  plaintiffs  claimed  the  vahie  of  thirty^i^t  bales  of  Eajtem  Dw^ct, 
cotton,  which  they  had  placed  in  the  hands  of  the  defendant,        v^^-^^ 
a  comn^ission  merchant,  for  sale.    The  answer  admitted  the  "^*7**^'^  "* 
receipt  and  sale  of  eight  bales — ^nett  proceeds  one  hundred       fowxwr. 
and  ninety  three  dollars  and  thirty  seven  cents — ^but  denied 
being  responsible  for  the  remainder,  as  it  had  been,  withont 
any  fault  of  the  respondent,  consumed  by  fire. 

There  was  also  a  plea,  in  reconvention,  for  supplies  finr" 
nished  the  plaintiffs,  to  the  amount  of  three  hundred  and 
five  dollars  and  forty-six  cents,  for  the  balance  of  which, 
after  deducting  the  proceeds  of  the  eight  bales,  the  respon- 
dent prayed  a  judgment  in  his  favor. 

T%e  cotten  was  received  in  the  spring  of  1829,  and  stored 
in  a  brick  building,  covered  veith  slate.  It  was  sold  to  the 
Messrs.  Bowers,  at  a  price  agreed  upon,  on  the  9th  January, 
1830,  but  neither  weighed  or  delivered;  and  consumed  by 
fire  on  the  twelfth  of  the  same  month.  It  was  not  sold  soon- 
er, because  the  price  was  limited  above  the  market  value. 

After  the  destruction  of  the  cotton,  the  defendant  called 
upon  the  plaintiffs  for  authority  and  evidence,  to  institute 
suit  against  the  buyers,  which  they  declined  giving.  There 
was  judgment  for  the  plaintiffs  iit  the  court  below,  and  the 
defendant  q^pealed. 

McCcleh,  for  appellant,  contended 

1.  The  defendant  cannot  be  made  liable  for  the  thirty 
bales  of  cotton  which  were  burnt  up.  He  had  stored  in 
a  good  warehouse.  The  cotton  was  not  sold  sodner  gecause 
plaintiffs  had  limited  it  to  a  price  which  coidd  not  be  had;  it 
therefore,  remained  at  their  lisk,  as  they  had  not  ordered  in- 
surance. It  was  a  fortuitous  event  by  which  the  loss  oc- 
curred. 

2.  The  letter  of  defendant  to  plaintiffit,  stating  that  lie 
would  sue  the  buyers,  who  had  agreed  for  the  cotton  prior 
to  the  fire,  did  notbhulhim  to  sue.  It  was  fiuther  stated  by 
one  of  the  plaii^iffs,  that  he  must  counsel  with  his  partner 
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Eattem  Dictrict,  before  he  could  give  leave  to  sue.     Besides  suit  would  have 
sj^^s^^^ .      done  no  good,  for  a  sale  had  not  taken  place;  the  cotton  not 
LAMouRXAu  «T  having  been  weighed. — ^C.  C.  2431,  2446, 2433. 

.rowLM.  3.  The  account  plead  in  compensation  and  reconvention 

was  fully  established.  There  was  a  balance  of  one  hundred 
and  eleven  dollars  and  seventy-two  cents  due  defendant,  for 
which  judgment  is  prayed,  and  the  reversal  of  that  of  the 
court  below. 

Cannon  for  appellee. 

JUIariin,  /.  delivered  the  opinion  of  the  court.' 

The  plaintiff  alleges  he  sent  thirty-eight  bales  of  cotton 
to  the  defendant  to  sell  for  his,  the  plaintifTs  account,  which 
he  refuses  and  neglects  to  account  for. 

The  answer  accounts  for  eight  ot  the  bales,  and  avers  that 
the  other  30  were  sold  on  the  9th  of  January,and  destroyed 
by  fire  on  the  night  of  the  12th,  before  the  defendant  could 
have  them  weighed  and  delivered,  without  any  fault  or 
neglect  on  his  part. 

The  defendant  claimed  a  balance  for  supplies  furnished  the 
plaintiff  beyond  the  proceeds  of  the  sale  of  the  eight  bales. 

There  was  judgment  against  the  defendant  for  the  value 
of  the  thirty-eight  bales,  and  he  appealed. 

The  record  shews  the  thirty  bales  were  sold  on  Saturday, 
the  ninth  of  January  1830,  and  were  neither  weighed  or  de- 
livered on  that  day,  nor  on  the  following  Monday  or  Tues- 
day the  11th  and  12th  ;  on  the  night  of  the  latter  day,  the 
cotton  was  consumed  by  fire,  without  any  other  fault  or 
neglect  of  the  defendant,  but  the  alleged  fault,  not  deliver- 
ing the  cotton. 

The  defendant  informed  the  plaintiff  he  concurred  he  might 
recover  from  his  vendors,  on  account  of  their  neglectand  de- 
lay to  take  possession  of  the  cotton:  and  requested  to  be  fur- 
nished with  evid^ice  of  the  weight  of  the  cotton  for  that 
purpose.     One  of  the  plaintiffs  coming  to  the  city,  the  de- 


OP  THE  STATE  OP  LOUISIANA.  177 

fendant  repeated  the  request  to  him,  and  adoed  leave  to  ^•'j!?^''^*** 
use  the  plakitiffii^  name  on  biingmg  suit  against  the  bayen.         v^^-v-^iw/ 
But  this  was  refused  the  phintiiFin  the  city,  refusing  to  con-  'amowmbaw  kt 

All*     W&m 

suit  his  partner.  ,  romismm. 

On  theseffocts,  the  judge  a  quo,  has  concluded  the  defen- 
dant was  not  chai^able,  on  account  of  the  delay,  in  deli- 
vering the  cotton,  during  the  two  days  between  the  sale  and 
the  destructic«L  of  the  cotton;  but  that  he  was,for  the  neglect 
to  sue  his  buyers* 

We  are  of  (pinion  a  delay  of  two  days  was  not  necessa- 
rily evidence  of  such  neadect  on  the  part  of  the  <tefendant»     Where  apneeie 

1  11.  1  1     /.       1  .  agreed  upon  for  an 

as  ought  to  make  him  answerable  for  the  subsequent  mis*-  article  whidi  » 
fortune,  and  the  judge  did  not  err  in  concluding  he  ou^  ^^deiWeredT^and 
not  to  be  charged  on  that  account.  S^itS^e^^l 

But  we  think  that  the  defendant,  havmg  appUed  (or  evi-  j^^JJ tomAe ttf 
dence,  to  support  a  suit  against  the  buyers,  and  the  plaintiffs  ag«nt  tiaUe  to  die 

.  If         A    *  ii««vi  11         owner.    Nor  is  it 

having  neglected  to  lumish  it,  and  having  decHned  to  allow  incumi^Bnt    upon 
the  use  of  their  names  in  such  a  suit,  cannot  complain  it  ^e  b^er,  when- 
was  not  brought,  especially  as  they  mightjhave  brou^t,  and  *^*-®^^^^^^ 
still  may  t»ing  it.    The  jn^e,  therefore,  in  our  opinion,  rityior  that  pur- 
erred  in  charging  the  defefidaM  with  the  value  of  the  cotton 
on  this  acooont. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided  and  re- 
versed, and  proceeding  to  give  such  a  judgment  as,  in  our 
opinion,  ought  to  have  been  given  below.  It  is  ordered, 
adjudged  and  decreed,  that  the  defendants  claim,  in  recon- 
vention, for  three  hundrced  and  five  dollars,  forty-six  cents 
(305  46)  be  allowed,  that  he  be  charged  with  two  hundred 
and  nine  dollars  thirty-four  cents  (209  34,)  with  proceeds  of 
the  eight  bales,  and  that  there  be  judgment  for  the  balance, 
ninety-six  dollars  twelve  cents  (96  12),  with  costs  in  both 

courts. 

X 
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Stftom    Diitrict  RaB488A  vs.  PASSM&yjBT  BT  AL. 

^^^'        APPBAL  FBOM   THB    COUBT  OP  THB   PIB8T   DISTRICT. 

^^ff^»^  *h«  contTBctor  for  a  buildinjif  is  miod  for  materiab  fumuhed,  and 
"*  oJ.  &e  owner  made  party  to  the  wiit,  the  lattei  is  only  responsible  for  the  coats 

^^***"?"'   "  incurred  after  issue  joined. 

This  suit  was  brought  to  recover  the  value  of  materials 
furnished  by  the  plaintiff  to  Passement,  and  employed  by 
him  in  the  construction  of  a  building  he  had  undertaken  for 
Norwood.  The  plaintiff  prayed  for  judgment  against  Pas- 
sement,  and  that  Norwood  be  condemned  to  satigfy  the 
same  out  of  the  amount  due  by  her  to  Passement  for  the 
erection  of  the  building.  Norwood  plead  the  general  issue, 
and  Passement  admitted  the  correctness  of  the  plaintiff's 
claim.  There  was  judgment  for  the  plaintiff  as  prayed  for, 
and  Norwood  condemned  to  the  payment  of  costs.    The 

latter  appealed. 

PregUm  and  Seghers  for  expellees. 
Carteton  wad  Lodset  {or  appellant. 

Parierf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  furnished  materials  to  the  defendant,  Passe- 
ment, which  were  used  by  him  in  the  construction  of  a  house 
for  Norwood.  The  petition  states  that  Passement  owes  the 
value  of  them,  which  he  refuses  to  pay,  and  that  Norwood 
18  indebted  to  Passement  to  the  amount  of  plaintiff's  de- 
mand and  more.  It  concludes  by  a  prayer  that  the  debt 
due  to  Passement  may  be  seized — ^that  judgment  be  r^- 
dered  against  him,  and  that  Norwood,  as  his  debtor,  be 
compelled  to  pay  it. 

Passement  acknowledged  the  debt  in  his  answer,  and 
Norwood  denied  that  she  owed  Passement  any  thing. 

On  the  latter  issue  a  good  deal  of  evidence  was  taken, 
and  the  judge  a  quo^  gave  judgment  against  Passement  for 
the  amount  claimed,  and  directed  it  should  be  satisfied  out 
of  the  fimds  in  the  hands  of  Norwood. 

IVom  this  judgment,  the  defendant,  Norwood,  hfler  an 
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unauccessful  attempt  to  obtain  a  new  trial,  has  appealed.  GftMn  DMriet, 

Jctwutrv  1881  • 

The  question  was  one  of  fact,  and  we  think  was  conectly       s^^v^z 
decided  in  the  ccurt  of  the  first  instance.    But  the  appellant       babassa 

vs. 

complains  that  she  was  compelled  by  the  judgment  to  pay  all  passkmbitt  bt 
the  costs  of  the  suit,  and  that  is  well  founded.     The  costs  in-  ^'" 

curred  after  issue  joined,  she  is  justly  responsible  for,  because  When  the  oon- 
her  pleading  untruely  occasioned  them..  But  we  are  unable  ing  »  gu^  tor  ma^ 
to  see  on  what  ground  she  is  rendered  liable  for  the  costs  of  Md*^the'"oTOi 
brininns  Passement,  her  creditor,  into  court.     We  can  dis-  "**^«  P"*y  **>  *^« 

,  ■«**.  Ae  Utter  ie 

cover  no  other,  except  that  it  was  her  neglect  to  comply  only    leeponnbici 

with  her  engagement  to  the  undertaker,  which  obliged  the  red    after  ^^ 

furnisher  of  the  materials  to  bring  suit  against  htm,  and  this  J^'^- 

we  do  not  think  a  good  reason.     It  would  not,  in  the  case 

of  an  ordinary  debt,  be  legal  to  make  a  debtor  responsible 

for  the  costs  incurred  in  a  suit  against  his  immediate  creditor, 

although  his  failure  to  comply  with  his  engagement  may 

have  been  the  cause  the  creditor^  was  sued.    We  cannot 

distinguish  between  the  cases,  and  we  are  not  aware  of  any 

law  which  extends  the  responsibility  of  a  contractor  for  a 

house,  in  relation  to  costs,  beyond  that  of  a  debtor  for  any 

other  thii^. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  proceeding  to  give  such  judgment  here,  as  in 
our  opinion  ouj^t  to  have  been  rendered  below,  it  is  order- 
ed and  decreed,  that  the  plaintiff  do  recover  of  the  defendant, 
Passement,  the  sum  of  four  hundred  and  one  dollars  fifty 
cents,  with  interest,  finom  judicial  demand  and  costs  incurred 
by  the  proceedings,  up  to  the  time  of  his  filing  an  answer  in 
the  cause.  And  it  is  further  ordered,  that  the  said  judgment 
be  satisfied  out  of  the  fimds  in  the  hands  of  Elizabeth  Nor- 
wood, due  to  said  Passement,  and  that,  in  case  she  fail  to  pay 
the  same,  within  ten  days  firom  the  notification  of  the  de- 
cree, that  execution  do  issue  against  her  therefor ;  and  it  is 
further  ordered,  that  she  pay  all  the  costs  •f  this  suit  from 
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T^  ^^31*  ^  timectS&ag  her  maewer^  except  tho§e  of  appeal,  which 
'  are  to  be  paid  fay  the  appellee. 


MtMICKBJ^  ««.  MILJLAUDOJ^. 
APPEAL    FROM     THE    COURT     OF     THE     THIRD    DISTRICT, 

THE  JUDGE   THEREOF  PRESIDING. 

No  matter  ean  be  urged  to  delay  the  ezeeutioa  of  a  judgment  which 
mif^t  have  been  preiMoted  on  a  trial  of  the  cauae. 

The  judgment  cannot  indude  intereit  if  none  be  given  by  Ihe  yeidict, 
but  auch  an  error  fumiahei  no  ground*  for  an  injunction;  nor  is  it  a 
cause  of  nullity. 

The  plaintiff  obtained  an  injunction  against  the  execution 
of  a  judgment  which  the  defendant  had  recovered  against 
him,  and  prayed  diat  it  might  be  declared  null,  for  the  follow- 
ing grounds:  I.  That  on  the  trial  of  the  cause,  the  defen- 
dant denied,  on  oath,  certain  fasts,  which  the  plaintiff  was 
now  able  to  establish  by  the  books  of  the  defendant,  and 

I 

other  competent  evidence.  2.  That  the  judgment  did  not 
pursue  the  verdict,  in  this,  that  it  gave  interest,  when  no  in- 
terest was  given  by  the  verdict  3.  That  the  defendant  still 
held  certain  notes,  which  the  plaintiff  had  transferred  to 
him  as  collateral  security,  although  he  had  obtained  judg- 
ment for  that  amount  4.  That  the  mortgage  given  by 
plaintiff,  to  secure  the  payment  of  the  debt,  was  uncancelled 
and  still  held  by  the  defendant. 

The  court  below  dismissed  the  suit  and  dissolved  the  in- 
junction, on  the  defendant's  plea  of  res  judicata.  The  plain- 
tiff appealed. 

Bipley  and  Downs,  for  appellant,  contended : 

That  the  plea  of  res  judicata  covld  not  be  taken  m  am  ac* 
tion  of  nullity,  and  cited  C.  P.  art.  204;  Moreau  and  Carl* 
ton's  Partidas,  283,  4  Law  19;  Beauchamp  vs.  McMicken, 
7Mar.  Rep.  n,  s.;  I.  Pothier  536  N. 6, 544  to  547 No.  17 
to  27:  10  Todier223,No.  157;  229,  No.  162. 

Pierce^  contra, 
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By  the  plaiiitiff's  own  shewing,  there  is  no  cause  for  an  in-  B****™   Dlttrict. 

Januant  1881. 
junction.  v.^^>/.>^ 

m'miokbzt 

Porter,  /.,  delivered  the  opinion  of  the  court.  K11.1. aitdoit. 

This  suit  was  brought  to  obtain  an  injunction  against  the 
execution  of  a  judgment  which  the'defendant  had  reocvered 
against  the  plaintifT. 

The  petitioner  lays  these  grounds  for  it : 

FirH,  That  he  transferred  notes  and  account,  previous  to 
the  judgment  to  the  defendant's  attorney,  which  he  had  not 
received  credit  for :  Second,  That  the  verdict  of  the  jury 
was  fiH-acertain  sum,  and  that  the  court  gave  interest  on  it, 
which  is  erroneous:  Third,  That  the  defendant  still  holds 
the  notes  he  received  as  ooUateral  security;  and  that  the 
notes  flhould  have  been  transferred  to  the  petitioner  before 
judgment  was  rendered,  and  should  yet  be  transferred  be- 
fore it  is  enforced :  Fourth,ThBi  the  defendant  still  holds  the 
ori^nal  mortgage  for  the  debt  on  which  the  judgment  was 
rendered,  and  that  it  is  still  uncancelled,  though  he  has  been 
requested  todo  so. 

The  petition  states,  that  the  plaintiff  was  condemned  on 
the  former  trial,  because  he  had  not  his  evidence  ready,  but 
that  on  a  new  investigation,  he  will  be  able  to  show,  that  the 
judgment  rendered  against  him  was  erroneous,  and  that  part 
of  this  evidence,  he  believes,  will  be  obtained  from  the 
books  of  the  defendant. 

The  court  below  on  hearing,  dissolved  the  injunction  upon 
the  matters  appearing  on  the  petition.  It  acted  correctly  in 
doing  so.  The  only  thing  which  appears  strange  to  us  is, 
that  it  should  be  granted  on  such  allegations.  All  the  mat- 
ters now  uiged  to  delay  the  execution,  either  were,  or  ought 
to  have  been,  presented  as  a  defence  when  the  plaintiff  con-  be^gS^^  dd^ 
tested  the  defendant's  action,  and  it  is  now  too  late  to  claim  the  execution  rf 

a  judgment  which 

the  benefit  of  them.  ^From  this  remark,  however,  most  be  might  hav«  been 

.     ,  1  .        t        I       .    1  ^  presented  on  s  tri- 

excepted,  the  complaint  that  the  judgment  was  erroneous  m  ai  of  the  cause. 
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^'^Siorv^iSi *  P^^  interest  where  the  verdict  did  not  find  any.    But  sucb 

N^^-v««^        anerroFyif  there  was  such  a  one,  iuniishes  no  ground  to  en- 

*'"»fc**"      join  the  judgment^    There  must  be  an  end  to  litigation  at 

MITI.AUDON.     gome  time,  and  in  some  place.    And  if  on  errors^  real  or  al- 


The  judgmtot  l^g^yCanses  were  to  be  tried  again^  after  judgment  unap- 
caimot  iiicii2e  in-  pealed  from,  or  after  those  rendered  in  the  last  rescnrt,  they 

terett  if  none  be  '^^  '  ^         J 

ciyen  by  the  rei^  would  never  terminate.  This  is  no  cause  of  nullity — it  is 
error  fumiahef  no  not  pretended  it  was  through  the  coiruption  of  the  judges, 
SdcSot,  nor°i«  h  ^'^  ^^  fraud  of  the  defendant,  .  that  interest  was  given  from 
•ciuM  of  naUity.  judicial  demand,  when  it  ought  not  to  have  been  given. 

We  have  rarely  seen  a  case  where  the  right  to  apply  for 
an  injunction,  and  that  (rf  appealing  to  the  court,  have  been 
more  misapplied  fix>m  the  purposes  for  which  they  were 
given,  than  this  case  presents;  and  parties  must  be  taught,  by 
all  the  means  withinl'the  power  of  this  court,  that  remedies 
given  for  their  protection,  are  not  to  be  used  as  a  means  of 
infiicting*'injury  on  others. 

It  is  therefore  'ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the'Dissrict^Court  be  affirmed  with  costs. — 
And  it,ii(tfurther  ordered  and'decreed,  that  plaintiiFin  injunc- 
tion, pay  to  the  defendant,  the  sum  of  ten  per  cent  (Mi  the 
amount  of  the  original  judgment,  viz:  on  two  thousand  and 
forty-three  dollars,  as  a  penalty  for  the  frivolous  appeal  in 
this  case. 


WATTS  M.  MeMICKEJ^  ET  AT 
APPEAL    FROM    THE     COURT     OP     THE     THIRD     DISTRICT* 
THE   JUDGE    OF   THE    FOURTH    PRESIDIlfO. 

ComplaintB  u  to  the  conduct  of  a  Curator,  can  only  be  redreved  when 
OfCWctforbe  prpaents  hia  account  Particular  acts  of  the  representatives 
ofeatateictniiot  be  nngiedoutby  individual  crediton,  and  made  Ifae  ba- 
•b  of  a  loit 

This  was  an  action  by  the  creditors  of  an  estate  chaiging 
the  curatorwith  fi'aud  and  coUusion ;  and  praying  that  cer- 
tain doings,  which  bad  operated  to  their  injury,  might  be  de* 
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dared  null  and  vcrid.    The  defendant  pot  in  a  plea  to  the  ju-  ^''SiJ?^!!' 
risdiction  of  the  court  which  being  sustained,  the  plaintiff      k^'-st^^ 
q)pcaled.  M'MicMBK 

Pierce^  for  appellant,  contended:  xili^audoit 

1.  That  the  petition  showed  an  action  against  the  defen- 
dant for  firaudulent  conduct  in  the  administration  of  anes> 
tate,by  wdiich  the  plaintiffs  were  enjoined. 

%  The'court  had  jurisdiction. 

Doumsy  contra ; 

1.  A  probate  sale  is  a  judicial  proceeding,  including  always^ 
a  judgment  of  that  court,  and  can  be  annulled  only  by  that 
court. — State  v.  Favrot,  1st  La.  Rep.  49. 

2.  A  sale  of  a  vacant  estate  is  orcfereeZ  by  the  judge  of  the 
Court  of  Probates,  on  application,  by  petition,  for  that  pur- 
pose. 

3.  The  court  which  renders  a  judgment,  alone  has  juris- 
diction of  the  action  of  nullity  to  set  it  aside. — C.  P.  art.  608, 
609,  610. 

4.  The  proper  time  and  place  to  object  to  a  probate  sale 
is  in  the  court  of  probates,  before  the  homologation  of  the 
proceedings. — ^Lafon'sEx.  v.  Fhillips  et  al.,2d  Martin,  N.  8* 
225,  234;  12th  Martio329. 

PorteryJ.j  delivered  the  opinion  of  the  court.- 

The  plaintiff  Watts,  in  conjunction  with  another  creditor 
of  the  estate  of  Reno,  complain  of  the  defendant,  curator  of 
the  succession,  of  having  entered  into  an  agreement  with 
the  other  creditors,  to  take  notes  and  obligations  from  a 
debtor  of  the  estate  ;  and  with  having  violated  that  agree- 
ment, by  causing  execution  to  issue  against  the  debtor,  and 
selling  certain  property,  of  which  he  became  the  purchaser 
hrougfa  the  agency  of  Achison,  the  co-defendant.  The  peti- 
tioners state,  that  they  have  suffered  great  injury  by  these 
acts  of  the  curator,  and  they  pray  that  the  sale  made  under 
execution  of  the  debtor,  may  be  set  aside  ;   that  the  de- 
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**j*"  '^^iSf  ^'*'**'**^>  McMicken,    be  compelled  to  comply  with  his 
s^^p^^^^       agreement,  and  take  his  share  of  the  notes  which  were  of- 
M 'Micnm      feiped  ^^  th^  creditors,  and  finally  that  they  have  such  other 
xu.x«Avpov.     relief  as  their  case  might  require. 

A  plea  to  the  juridiction  of  the  court  was  presented  and 
sustained.    The  plaintiff  appealed. 
Complaints  as      I^  appears  to  US  the  court  did  not  err.    The   act  com- 
to  the  conduct  of  plained  of  is  in  relation  to  the  defendant's  conduct  as  cura- 

a  curator  can  only  '^  ^ 

be  redresaed  when  tor,  viz. :   in  improvidently  issuing  a  writ  of  execution  from 

as  curator  he  pre-    ,  _  i.i,,t.i-  •/•  i» 

sents  his  account  the  court,  under  which  he  held  his  appointment,  ui  taror  of 
th^^^rMenta-  ^  estate  he  represents.  The  time  to  get  redress  for  this, 
tiyeaof  esutes  can  y^  \^  when  as  curator  he  presents  his  account.    Partieu- 

not  be  singled  out  '^ 

b^  individual  ere-  lar  acts  of  the  representatires  of  estates  cannot  be  ringled 

ditorSy   and  piade 

die  basis  of  a  suit  out  by  indkvidaal  ctecfitors,  and  niade  the  basis  of  a  suit. 

There  can  be  only  one  to  render  an  account,  and  when  that 
is  presented,  all  the  acts  ot  the  curator,  whether  of  non  fea- 
sance Gt  maljfeasance,  by  which  the  creditors  are  injmred,  can 
be  opposed  to  him.  This  doctrine  has  been  long  established 
in  this  court.  The  reasons  f<v  it  are  obvious.  Theremight 
be  as  many  suits  as  there  are  creditors,  if  a  contrary  mie 
was  admitted.  Again,  the  act  complained  of  camiot  be 
known  to  be  an  injury  until  the  settlement  of  the  estate,  for 
non  constat,  that  notwithstanding  the  alleged  impropriety  on 
the  part  of  the  representative,  there  may  not  be  enough  to 
pay  each  credkor  Im  claim. — See  the  ctue  of  H&dg^sheirs 
«9.  Dmmford^  1.  N.  S.  126,  and  the  autkmiHes  then  died. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


SAUnUV  V8.  POLLOCK* S  CVSATOR. 
AFPEAIi  FROBi  THE  COURT    OF  PROBATES  FOR  THE  PARISH 

OF   WEST    FELICIANA. 

A  jodgBient  i«nderedl)y  a  Spanish  tribunal  before  Die  oearion,  bean  in- 
taceatftom  the  jvididal.deinand. 

Martin  J,  delivered  the  opinion  of  the  court. 
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The  i^aintiff  and^lppeIlant  comfdaintf  of  the  judgment  of  '"^^[jL^lf^l^ 
the  Court  of  Probates,  ^pvfaich  refiues  him  interest  oo  his      s^s/*-^^ 
demand.  baubih 

The  suit  was  brought  on  a  judgment  rendered  by  a  Spa^  Fox.]:.ooK'f  ou- 
nish  tribunal  of  competent  authrnQTy  rendered  before  i the        ^^'^^ 


cession,  and  the  appellant's  counsel  has  uiged  thai  interest    a  judgment 
ought  to  have  been  alloiived  from  the  date  of  the  jodgment  ^l^l^iJ^r^lS!; 
against  the  deceased.  frecawiy,  bey 

"  ^^  -^    .  mteren  fram   tne 

We  aie  of  opinion  that  the  Court  of  Probates  eired  m  JndicUi  demind. 
not  allowing  interest  from  the  inception  of  the  suit  int  ori- 
ginal judicial  demand  in  that  court,  as  the  claim  was  fiqui- 
daited  by  the  8panirii  tribunal;  but  we  know  no  law  winch 
authorizes  a  claim  of  interest  before  that  period 
'  It  is,  therefinre,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  amndled,  avoided  and 
reversed,  and  that  there  be  judgment  for  the  plaintiff;  thathe 
do  recoV^  of  the  defendant  the  sum  of  eighteen  thousand 
five  bnndred  and  nkiety«two  doDlov  ninety-eight  cents,  from 
the  estate  of  Pollock,  with  interest  at  flie  rate  of  five  per 
cent  from  the  day  of  the  inception  of  the  suit,  that  he  be 
decreed  a  privileged  creditor  df  said  estate,  on  the  proceeds 
of  the  pirce  of  land  situated  at  the  -mouth  of  bayou  Tunica, 
and  the  costs  be  paid  by  the  estate. 


RU88BLL  It  BAJELSTOW  p$.  CASH  BT  JiL.                                   ^26    ^lo 
APPBAL  FROM  TH«   COURT  OF  THE  THIRD  DISTRICT,  TttB  

JtrDGB  THBRllOF  FRRSIDlMti.  ^ 

A  perwm  who  aigng  a  draft  ••  ezeciitor^  ii  liable  in  Ida  private  capadtir, 
and  if  lie  be  sued  aa  exeevtor  and  tbere  be  a  pngrer  for  genefal  relief,  jodf- 
ment  may  be  given  againat  him  individnally,  if  it  appear  that  hia  liabili^  aa 
auch  waa  sought  to  be  eatablidied. 

This  suit  was  brought  to  recover  the  amount  of  a  pro- 
tested draft,  which  the  defendant.  Cash,  as  executor  of  Kirk- 
land,  had  made  and  delivered  to  the  ptaintiiTs.  The  petition 
concluded  with  a  prayer  for  judgment  against  the  defendant 
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CAtR  KTAI«. 


in  his  capacity  of  executor — that  it  might  be  satisfied  out  of 
the  funds  of  the  estate,  and  for  general  relief. 
Mwrnt^Ts  mrr  Ais,      The  plaintiff  afterwards  filed  an  amended   petition^  in 

which  he  set  forth,  that  the  defendant,  Cash,  executor  afore- 
said, had  due  and*  legal  notice  of  the  protest  and  n<Hi«pay- 
ment  of  the  draft,  by  which  he  became  liable — and  fiurth^y 
that  the  heir  of  Kirkland  had  taken  possession  of  the  estate, 
who  he  prayed  might  also  be  made  a  party  defendant,  and 
cited  to  shew  cause,why  judgment  should  not  be  rendered  on 
said  draft  against  the  executor,  and  the  same  judgment  ren« 
dered  against  the  heir  in  possession,  as  a  privilege  upon  the 
property  of  the  succession.  The  general  issue  was  pleaded 
by  the  hen*,  and,  Cash  excepted  on  the  ground  that  at  the 
time  of  filing  the  petition  he  was  no  longer  executor,  more 
than  a  year  and  day  having  expired  since  letters  testamen- 
tary were  granted,  without  any  aj^lication  for  a  renewal. 
The  judge  chaiged  the  jury,  first :  that  the  presumption  of 
law  was,  that  the  executorship  ceased  at  the  end  of  the  year 
and  day,  and  made  it  incumbent  oa  the  party  sueing  an  exe- 
tor,  to  shew  that  the  letters  had  been  renewed ;  2dly.  that 
the  allegations  in  the  petition  would  not  su|^rt  an  action 
against  the  executor,  in  his  individual  capacity;  he  must  be 
charged  with  having  improperiy  and  falsely  described  him- 
self as  executor,  after  his  functions  had  ceased.  To  this 
chaige  the  plaintiff  excepted.  There  veas  judgment  for  the 
defendants  and  the  plaintiff  appealed. 

Pieroef  for  appellant,  contended : 

l.^That  if  Cash  was  not  liable  as  executor,  he  was  in  his 
individual  capacity. 

JSirner^  for  appellees. 

Porter^  /.,  delivered  the  opinion  of  the  court 
The  petitioners  sue  on  a  draft  made  by  the  defendant. 
Cash,  in  favour  of  the  petitioners.    It  is  drawn  at  thirty 
dayif  nght,  on  the  house  of  Hagan  dc  Co.,  and  signed  ^  C 
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Cash,  executor  of  Moses  Kiridand,  deceased."    The  canse  £«•«•  DMtet. 
was  siibmiUed  to  a  juiy^  who  foimd  for  the  defeiKlant^  The       ^,#'^y^^ 
plaintiffs  have  appealed.  mvsBBi^x.  bt  ai. 

On  the  trial  the  judge  charged  the  jury.  **The  presiimp-  cash  bt  ai.. 
tion  of  law  is  that  the  executorship  ceased  at  the  end  of  the 
year  and  day,  and  made  it  incumbent  on  the  party  sueing  an 
executor,  in  order  to  fix  the  succession  he  represents  to  shew 
that  his  letters  had  been  renewed.  That  the  allegations  of 
the  petition  would  not  support  Jem  action  against  the  execu- 
tor in  his  individual  capacity,  he  must  be  chaiged  with  hav- 
ing  improperly  and  falsely  described  himself  as  executor, 
after  his  functions  had  ceased.**  The  (daintiffs  filed  a  bill  of 
exceptions  to  these  opinions.* 

The  first  branch  of  the  charge  under  the  final' view  we 
have  taken  of  the  case,  need  not  be  noticed  ;  on  the  second, 
we  remark,  that  the  executor  having  no  authority  to  bind  the 
estate  by  drafts,  or  bills  of  exchange,  or  notes,  the  suit 
against  him  as  representative  of  the  estate,  cannot  he  main- 
tained, and  a  ffnikfri^  the  heir  is  not  bound  by  such  a  con- 
tract, and  it  cannot  be  the  basis  of  judgment  against  her. 
The  defendant  is,  however,  responsible  on  the  draft  given,  in 
his  private  capacity.  The  words,  '*  executor  of  Moses 
KiriJand,"  added  to  his  signature,  can  be  considered  in  no 
other  light  but  as  words  of  description,  which  neither  add 
to,  nor  diminish  the  individual  and  personal  responsibility  o^ 
the  party  using  them.  The  only  question  is,  whether  the 
court,  under  the  pleadings,  could  give  judgment  against  the 
defendant  The  plaintiffs  have  been  cautious  to  state,  that 
the  defendant.  Cash,  made  the  note  as  executor — that  as 
executor  he  is  responsible — that  as  executor  he  may  be 
cited — ^and  that  the  judgment  be  satisfied  out  of  the  estate, 
of  which  he  is  executor.    It  concludes,  however,  with  a  « 

prayer  for  general  relief. 

Wherever  the  evidence  in  a  cause  shews  that  the  peti-   .  ^  P*?^  ''^^ 

^        signs  tdruttt  ex. 

tioner  is  entitled  to  recover,  the  uniform  practice  of  this  court  ecutor,  is  liable  in 
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2|>2^  hw  been  to  gite  jadgmenl  for  bun,  ahhou^  he  may  hare 
aufllaken  the  gromid'oii  n^ch  he  alleged  the  liability  of  the 
avsMLi.  «T  Ai..  defendant  This  is  in  fiiithenince  of  justice,  to  prevent  de- 
OASR  «r  AI..  ky,  and  to  save  costs.  There  is,  however,  a  necessary  limi- 
hv  prirato  emci^  talion  to  such  aprinciple,  namely,  that  the  proceedings  m  the 
^La^  iCj?fiJ?r  '■'^^^  court  should  have  apprised  the  party,  that  relief  was 
•nd  tlMM  Iw  a  sought  fiom  him  on  other  grounds  than  those  alleged ;  other- 
r^B?  ^oSmei^  ^'^^  ^  mi^t  be  deprived  of  a  defence  to  the  action  in  the 
"^y  H .>*T*",.  y  capacity  in  whichitis  endeavouredto  make  him  liable.  Thus 
teDj,  if  it  ap-  if  there  was  nothing  else  in  the  record  before  us,  but  the 
bffilgr « ■Qch,  WW  evidence,  we  should  doubt  if  this  was  a  case  for  the  applica- 
mgt^to  bs  eati-  ^j^^  ^  ^  ^^^  because  that  evidence  was  called  for  by  the 

pleadings,  which  chaiged  him  as  executor,  and  did  not  iq>- 
prise  him  that  he  was  sought  to  be  made  raspc«utt>le  indivi- 
dually. But  we  see  fiom  the  proceedings  below,  that  the 
fdaintiff  did  attempt  to  estaUish  the  liabilility  of  the  defen- 
dant on  the  trial  in  his  private  cqNuaty.  The  evidence  sus- 
tains him  in  that  attempt,  and  we,  therefore,  think  that  he 
should  recover.  The  prayer  fw  genend  relief  authorises 
judgment  against  him  individusJly . 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed; 
and  it  is  farther  <Mdered  that,  as  to  the  defendants  Rucker, 
there  be  judgment  in  their  fevour  with  costs  in  the  court  of 
the  first  instance.  And  that  the  plaintiff  do  recover  of  the 
defendant.  Cash,  the  sum  of  four  hundred  and  ninety-eight 
dollars  86  cents,  with  interest  at  six  per  cent,fit>m  the  33d  of 
February,  1828,  the  date  of  protest,  with  costs  in  the  court 
bek>w,  and  with  those  of  q>peaL 


APPBAL   PSOM    THB    COV&T  OP   THB   FIRST   DISTRICT. 

The  dftcree  of  Uie  Snprsoie  Court  reisanding  a  rait  agtinst  a  fiim,  ooe  of 
whom  isintotrent,  TirtnaJly  cunralatet  the  rait  with  the  other ; 
eoneur$o. 
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The  pagnnent  of  ptrtiiMfliiip  debts  by  a  lolveDt  peiteer,  ou^t  not  to  deby  Eastern  District 
the  payment  to  tiie  syndic,  of  moneys  which  he  was  otherwise  entified  to  •'^"**'<^>  ^°^^' 
receive. 

On  the  insolvency  of  a  partner,  bis  syndichasa  concurrent,  but  noexdu-      '^^»^»'''' 
0ivs  right  to  the  liquidation  of  the  affiirs.  bis  greditobs. 

The  facts  of  this  cause  are  fully  stated  in  the  opinion  of 
the  court,  delivered  by 

Porter^  /. 

Previous  to  the  filing  of  the  bilan  of  the  insolvent,  the 
appellant  had  commenced  an  action  against  him,  and  ob- 
tained a  sequestration  of  property  in  his  possession.  In  that 
suit,  one  McCall  intervened,  and  claimed  a  specific  part  of 
the  effects  seized.  On  appeal,  his  claim  was  disallowed, 
the  amount  of  the  appellant's  demand  on  the  insolvent  liqui- 
dated, and  the  cause  remanded,  in  order  that  the  fimds  of  the 
estate  should  be  distributed  according  to  law. 

On  the  judgment  of  the  Supreme  Court  being  filed  in  the 
court  below,  the  counsel  for  the  syndic  took  a  rule  on  the  ap- 
pellant, to  show  cause,  '^hy  the  moneys  in  the  hands  of  the 
sheriiT,  arising  fix>m  the  sale  of  the  goods  and  effects  seques- 
tered in  the  case  of  FVanklin  vs.  Warfield^  should  not  be  paid 
over  to  said  syndic,  to  be  distributed  according  to  law." 

To  tlus  rule,  the  appellant  presented  an  exception,  viz ;  that 
no  disposition  of  the  fimds  in  the  hands  of  the  sheriff,  could 
be  made  in  any  other  suit  but  that  in  which  the  writ  of 
sequestration  issued.  The  court  overruled  the  exception,  and 
the  appellant  filed  an  answer,  in  which  he  in  substance  sta- 
ted: 

That  he  was  a  solvent  partner  in  the  late  firm  of  Frank- 
lin and  Warfield,  and  as  such,  had  as  much  right  to  the  pos- 
session of  the  funds  of  the  firm  or  partnership,  as  the  syhdic 
had;  but  that  the  sheriff,  being  in  possession,  as  sequestrator, 
by  order  of  court,  in  the  suit  of  the  respondent  vs.  Warfield, 
and  Morgan,  syndic,  &c.,  that  neither  party  was  entitled  to 
a  possession  of  the  whole,  or  any  part  thereof,  until  a  final 
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Eattem  DitMct,  liquidation  and  partition  of  the  funds  of  said  firm  should  be 

January,  1881 

v^Fv-^,.      made. 

wARPiBLD         That  the  judgment  of  the  Supreme  Court,  rejecting  the 

BI8  cBKDiTORi.  claiffl  of  McCall,  and  sending  back  the  cause,  to  have  such 
«»*««»  <9pf-  ^  distribution  of  the  funds  as  the  law  required,  placed 
the  parties  in  the  same  position,  and  left  them  with 
the  same  rights,  as  to  the  possession  of  the  property,  as  they 
were  before  the  rendition  of  the  judgment  in  the  District 
Court 

And  finally — ^that  since  the  institution  of  his  suit  against 
the  insolvent,  the  respondent  had  further  paid  debts  against 
the  firm,  to  the  amount  of  $2,257  89,  for  which  he  prayed 
judgment  against  the  insolvent ;  and,  further,  that  he  had  a 
right  to  have  the  amount  already  decreed  to  him  by  the  Su- 
preme Court,  as  well  as  that  for  which  he  had  since  become 
a  creditor,  paid  to  him  out  of  the  funds  sequestrated  :  and 
that  if  the  funds  were  not  sufficient  to  pay  the  whole,  that 
judgment  should  be  rendered  in  his  favor,  against  the  private 
property  of  the  insolvent 

On  filing  this  answer,  the  respondent  offered  to  go  to  trial 
on  it,  if  the  counsel  for  the  sjmdic  would  admit  the  facts 
therein  stated  But  the  counsel  of  the  sjmdic  refused  to  do 
so,  and  the  court,  notwithstanding  the  objection  of  the  re- 
spondent, proceeded  to  a  consideration  of  the  case,  and  after 
hearing  counsel,  made  the  rule  absolute.  From  this  decinon 
the  present  appeal  is  taken. 

The  decree  of     In  this  court  the  appellant  has  contended  : 

^J^^^^t     ^'■^»  ^^^  *«  j^^8®  ^^^^  ^^^  '^^  overruling  his  excep- 
•sttDitftlmi,  one  f^Qj^    Second,  that  he  erred  in  not  granting  a  continuance, 

ofwfaomusolyent  .         ,  i  .  T   i     i  a    ,      ,  .    . 

▼irtnally     cumu-  and  placmg  the   cause  on  the    trial  docket.     And^  thirds 
flie  other '^oceed-  that  he  erred  on  the  merits,  because  the  appellant,  as   sol- 
mgt  in  oonciono.   ^^^^  partner  of  the  firm,  had  as  much  right  to  tlie  admin- 
istration and  possession  of  the  partnership  property,  as  the 
representative  of  the  insolvent  partner  had. 

1.  And  as  to  the  first  point,  we  do  not  think  the  judge  er- 
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red.    As  the  suit  against  Warfield  necessarily  abated  by  the  EMtem  ^^j^t* 
insolvency,  and  could  only  be  carried  on  against  the  repre-        \^^^>r^^ 
sentative  of  the  estate,  it  followed,  that  in  order  to  make  the     ^ABnatD 
proceedings  regular,  it  should  be  cumulated  with  the  other  bis  creditors. 
matters  in  concurso.    Whether  an  order  of  court,  formally 
directing  it,  had  been  obtained  at  the  time  the  rule  was  ta- 
ken, does  not  appear;  but  it  was  virtually  transferred  by  the  partnenh^^debto 
decree  of  the  Supreme  Court  remanding  the  cause,  with  di-  ner%^ghrno?"to 
rections  to  distribute  the  funds  according  to  law.     They  f®^?  ^^  paymant 

^.  •'   to  the  syndic,  of 

could  only  be  distributed  contradictorily  with  the  other  ere*  moneys  which  he 
ditors.    The  repres^tative  of  the  insolvent  partner,  under  tided  to  reeeiye.  ~ 
any  hypothesis,  having  a  right  to  the  possession  of  one  half 
of  the  property. 

3.  On  the  second  point,  no  means  have  been  furiiished  to 
U8  which  enable  us  to  say  the  court  erred.  The  bill  of  excep- 
tions speaks  of  facts  which  the  appellant  wished  the  syndic 
to  admit.  We  can  find  no  facts  set  out  in  the  answer  in  re- 
lation to  the  funds  sequestered,  to  which  evidence  could 
have  applied;  and  to  obtain  which,  a  continuance  could  have 
been  granted.  We  have  already  stated  the  defence  in  sub- 
stance, as  we  understand  it;  and  it  appears  to  us  to  be  no- 
thing more  than  an  assertion  of  the  legal  rights  of  the  par- 
ties, as  they  resulted  fix)m  the  facts  abeady  before  the  court.  ^  ^f  *t^ij^i2| 
The  additional  claim,  set  up  in  the  answer  in  consequence  of  syndic  has  a  con- 

,  ..  ^  eurrent,but  no  ex- 

debts  paid  by  the  respondent,  smce  the  rendition  of  the  judg-  ciusiye  right  to  the 
ment  in  the  Supreme  Court,  ought  not  to  have  delayed  the  SSSrs"**^'*  ^  *^* 
paying  over  the  money  into  the  hands  of  the  syndic,  if  he  was 
the  person  properly  entitled  to  it  during  the  pendency  of  the 
suit. 

3.  The  last  question  in  the  cause  is  the  only  one  of  impor- 
tance: it  is,  whether  on  the  insolvency  of  one  of  the  members 
of  a  partnership,  his  syndic  has  a  right  to  the  administration 
and  settlement  of  its  affairs?  and  we  think  it  very  clear,  that 
though  he  has  a  concurrent,  he  cannot  have  the  exclu- 
sive   management     The  bankruptcy  dissolves  the  part- 
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SMtMn  District,  nership,  and  it  would  seem  to  follow,  that  its  liquidation 
^^^       '  must  proceedin  the  same  manner  as  if  it  had  terminated  by 


Of. 


death,  or  by  mutual  consent.  The  representative  of  the 
HIS  cuDiTosf.  partner,  now  no  longer  able  to  act  for  himself,  has  the  same 
^*  '^  '  ri^ts  as  the  person  he  represents  would  have  had  ;  and  if 
the  latter  could  not  demand  and  obtain  the  settlement  of  the 
partnership  concerns,  the  former  cannot.  Now  it  is  clear, 
that  the  insolvent  Warfield,  could  not,  without  a  special 
agreement  to  that  effect,  have  a  right  to  exclude  his  co-part- 
ner from  the  possession  of  the  partnership  property,  and  the 
liquidation  of  its  affairs,  in  case  the  firm  Ivd  dissolved  by  mu- 
tual consent  of  parties,  and  his  bankruptcy  cannot  increase 
the  right  The  syndic,  and  the  solvent  partner,we  tbiok  are 
entitled  to  the  joint  administration,  until  the  debts  are  paid, 
or  until  the  joint  funds  are  all  applied  to  that  purpose.  It 
would,  perhaps,  be  more  convenient,  if  the  legislature  had 
provided  m  cases  <^  this  kind,  for  a  single  administrator,  but 
it  has  not  done  so,  and  until  it  does,  the  legal  rights  of  the 
partners,  as  they  grow  out  of  a  comuKxi  contract  of  partner- 
ship, confer  on  each  an  equal  power  to  assist  in  the  liquida- 
tion and  settlement  of  the  estate. 

In  this  case,  from  the  evidence  it  iq>pears,  that  partnership 
property  was  sequestered,  of  which  the  appellant  had  as  much 
the  control  as  the  syndic.  The  order «of  the  inferior  court, 
therefore,  delivering  the  whole  amount  to  one  (^  the  parties, 
was  erroneous. 

It  is  therefore  ordered,  adjudged,iand  decreed,  that^the  judg- 
ment of  the  District  Court  be  annulled  and  reversed;  and 
it  is  further  ordered,  that  the  rule  taken  in  this  case  be  dis- 
charged— the  appellee  paying  the  costs  of  appeal. 

GJUFFOY  vs.  JACOBS  ET  JUL. 
APPEAL   FROM   THE    COURT  OF  THE    PARISH   AND    CITT  OF 

NEW-ORLEAMS. 

The  holder  of  a  negociable  note  by  blank  endonement,  may  mMnt^in 
suit  on  it  without  fiUing  up  the  earned  himself. 
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Porter^  /,  delivered  the  opinion  of  the  court.  Eiftem  1>irtri<st, 

This  is  an  action  agamst  the  maker  and  endorser  of  a       v.^-v^^^ 
promissory  note.     The  general  issue  was  first  pleaded  by       griffon 
both  defendants,  and  the  maker  of  the  note  afterwards  ad-  Jacobs  bt  al. 
ded  to  his  defence  a  special  plea,  that  the  consideration  of 
the  instrument  sued  on,  was  the  return  by  the  petitioner  of 
a  negro  slave  which  he  had  failed  to  deliver. 

The  cause  was  submitted  to  a  jury  in  the  court  below 
who  found  for  the  plaintiff.  The  defendants  moved  for  a 
new  trial,  which  was  overruled,  and  the  endorser  has 
appealed. 

The  record  has  been  submitted  to  the  c^urt  for  its  judg-^  The  holder  of » 
ment,  without  argument.     In  looking  into  the  transcript  we  ifa^^endoi^^^ 
can  discover  no  ground  whatever  for  the  appeal,  except  that  t Tt"?rtA^  Sl* 
the  note  has  on  it  the  endorsement  of  the  plaintiff,  and  there  f  ^  "P  ^^  """"^  ^ 
is  no  evidence  to  shew  how  he  became  possessed  of  it.  This 
circumstance,  however,  has  been  decided  in  this  court,  not 
to  prevent  a  recovery  when  the  endorsement,  as  in  this  case 
is  in  blank.— 7  N.  S.  254. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  cost. 


BOUQUETTS*S  QUJUU}lAXv$,  DOJSTMCT. 

APPEAL      PROM       THE      COURT     OP     PROBATES  ^  FOR      THE 

PARISH    AND    CITY    OF   NEW-ORLEANS. 

A  suit  against  an  executor  for  property  gold  by  him  contrary  to  law,  is  not 
a  guit  against  the  estate,  but  against  him  in  his  own  right,  and,  flierefore, 
cannot  be  bought  in  the  Court  of  Probates^ 

The  defendant,  testamentary  executor  of  his  deceased 
wife,  having  sold  a  slave  which  his  testatrix  had  bequeathed 
to  Rouquette,  was  sued  by  the  plaintiffs  (heirs  of  the  fcgatee) 
to  recover  the  proceeds  of  the  sale.  The  defendant  plea- 
ded that  the  legatee,  previous  to  her  death,  had  relea- 
sed  and  abandoi^d  to  him,   all  right  and  title  to  the    slave 
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EMtecn  District,  bequeathed  to  her  by  the  testatrix.    The  court  below  gave 

February  ISBl  ./*• 

judgment  for  the  plaintiffs,  and  the  defendant  appealed. 
Morphy^  for  appellant,  made  the  following  point 
1.  The  Court  of  Probates  has  no  jurisdiction  in  an  action 
for  damages,  against  an  executor,  for  any  illegal  act  of  his 
administration  after  his  functions  have  expired. — MartivLS 
Rep.  N.  S.  vol  3,  p.  601,  C.  C.  art.  1 179. 
Dennis^  for  appellee. 


Pcrter^  /.,  delivered  the  opinion  of  the  court. 

The  petition  states,  thatby  the  last  will  and  testament  of 
tone  Cousin,  deceased,  a  certain  slave  was  bequeathed  to  the 
I  mother  of  the  minors,  whom  the  plaintiff,  in  this  action  repre- 
sents. That  she  is  since  dead,  and  that  they  are  her  repre- 
sentatives, with  their  brothers  and  sisters,  and  that  the  defen- 
dant, who  was  executor  of  said  will,  has  sold  the  slave  for 
the  sum  of  fifteen  hundred  dollars. 

It  further  alleges,  that  the  defendant  has  refused  to  pay  to 
the  petitioner,  the  sum  due  to  the  minors,  for  whom  he  is 
guardian,  and  it  prays  for  judgment  against  him  for  the  sum 
of  six  hundred  and  four  dollars,  the  minors'  share  in  the  lega- 
cy left  to  their  mother,  with  interest  since  the  day  of  sale,  and 
costs. 

The  answer  denies  that  the  defendant  is  indebted  to  the 
plaintiff  in  manner  and  form  as  alleged;  and  it  further  avers, 
that  the  mother  of  the  minors,  for  whose  benefit  this  action 
is  instituted,  did  in  her  life  time,  remit  and  release  to  the  de- 
fendant, all  right  and  title  in  and  to  the  slave  bequeathed  to 
her  by  the  testatrix. 

The  court  below  gave  judgment  for  the  petitioners,  and 
the  defendant  appealed. 

In  this  court  an  objection  has  been  made  to  the  jurisdiction 
oi  the  Court  of  Probates.  It  is  contended  the  action  should 
have  been  instituted  before  the  tribunals  of  ordinary  jurisdic- 
tion. 
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The  plaintiffs  insist,  this  is  a  demand  for  a  specific  legacy,  ^^^^^^^^^{ 
or  for  the  proceeds  which  represent  it,  and  that  the  Court  of        ^.-.^-v-*^ 
Probates  could  take  cognizance  of  the  case.  "ou^rdT an 

The  petition  charges,  "  that  Louis  Donnet,    (the  defen-  •«• 

DONltVT 

dent)  appointed  in  the  said  last  will  and  testament,  testamen- 
tary executor  of  his  deceased  wife,  was  qualified  as  such,  hut 
instead  of  executing  faithfully  the  said  last  will,  he  sold  the 
said  slave  for  fifteen  hundred  dollars.'* 

It  concludes  by  a  prayer,  'Hhat  the  said  Louis  Doonetytes- 
tamentary  executor  as  aforesaid,  be  cited  to  answer  said  pe- 
tion,  and  condenmed  to  pay  the  petitioners  the  sum  of  six 
hundred  and  four  dollars,  with  interest  and  costs." 

It  appears  to  us,  this  is  a  demand  against  the  executor,  in  Asuitagaiiwt  an 
his  personal  capacity,  for  the  value  of  property  sold  by  him  p^S'toW  bySim 
contrary  to  law.     In  other  words,  for  a  tort  or  wrong  done  contrary  to  law,  it 

•^  ,  not  a  fuit  afi^inst 

by  him.     The  words  testamentary  executor,  used  m  the  pe-  the  estete,  but  a- 
tition,  can  only  be  understood  as  words  of  description,  and  if  fJJ^*  right,  *  and 
they  were  intended  otherwise,  they  would  not  give  the  pro-  be*SJ&urfit Intte 
bate  tribunal  jurisdiction.     The  judgment  prayed  for  could  Court  ^Probatea. 
not  be  executed  against  the  succession.     The  act  of  the  exe- 
cutor has  converted  the  property  on  which  that  court  could 
act,  into  a  personal  demand  against  him  for  doing  so.     The 
estate  cannot  be  responsible  in  interest  and  costs  for  the 
faults  of  the  representative. 

We  think  the  Probate  Court  had  no  jurisdiction  of  the 
case,  and  that  the  petition  must  be  dismissed,  with  costs  in 
both  courts. 


TEET2:MliJ>r  vs.  CLAMJIQERAX. 

APPEAIi   FROM    THE    COURT   OF    THE    FIRST    DISTRICT. 

Every  thing  which  is  Toluntarily  sacrificed  for  the  benefit  of  all  concern- 
ed, 18  conaidered  the  subject  of  general,  not  particular  average. 

Masta  hanging  over  the  side  of  a  vessel  fall  under  the  head  of  general 
average;  bat  they  only  do  ao,  lor  the  value  they  had  at  the  tine  they  were 
cutaway. 


TBSTSMAH 

Vi. 
CLAMAOBRAN 
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SMteni    District.      A  freighter  of  goodi  is  oot  bound  to  contribute  his  proportion  of  die  price 
freoruary,  188 J.  ^jjidj  ^^  q^^  masts  cost,  he  is  only  responsible  for  his  proportion  of  the 

value  the  masts  had  after  they  were  broken  by  the  storm,  and  at  the  time 
they  were  cut  away. 

The  brig  Mississippi,  on  a  voyage  from  Bordeaux  to  New- 
Orleans,  encountered  a  gale  of  wind  which  broke  both  her 
masts,  and  while  along  side,  attached  by  the  rigging,  they 
were  cut  away  to  save  the  ship,  which  afterwards  put  into 
Bilboa  to  refit.  On  her  arrival  in  New-Orleans,  a  general 
avenge  was  made  up,  and  this  suit  brought  by  the  owner  to 
compel  the  defendant,  who  had  shipped  on  board  a  quantity 
of  goods,  to  contribute  his  proportion  of  the  loss  amounting 
to  $  483  18.  There  was  judgment  for  the  plaintiff  in  the 
court  below  and  the  defendant  appealed. 

Cannon^  for  appellant,  cited  art.  1940  C.  C. — ^Evans  et  al. 
vs.  Gray  et  oL  12th  Martin's  Rep.  p.  475. — Saul  t^^.  his  cre- 
ditors, 5th  Martin,  N.  S.  p.  569.-— :Code  de  Commerce,  art 
399,  403,  410,  397.— Le  Noyeaux  Valin,  pages  606,  607^ 
617,  619, 620, 626.— Partidas,  titre  9,  loi.  4,  p.  754. 

CarleUm  and  Lockett,  for  appellee. 

Portert  /.  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  compel  the  defendant  to  contri- 
bute his  share  of  a  loss  sustained  by  a  vessel,  of  which  the 
plaintiff  was  owner.  Tt^e  defendant  was  a  shipper  of  goods 
on  board  the  brig,  at  the  time  she  received  the  injury.  She 
was  compelled  to  enter  an  intermediate  port,  in  consequence 
of  the  damage  sustained,  and  \^  there  repaired. 

The  evidence  shews  that  the  brig,  on  her  voyage  from 
Bordeaux  to  New-Orleans,  encountered  a  violent  gale  of 
wind,  which  broke  her  masts.  After  they  were  broken 
they  hung  for  sometime  overboard,  and  while  in  that  situa- 
tion, the  captain  cut  the  rigging  which  attached  them  to  the 
vessel,  and  freed  her. 

There  is  some  sli^  contradiction  in  the  authoritiesR  whe- 
ther under  these  circumstances,  masts  and  rigging,  form  a 
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subject  of  geijetal  average*    The  betler,  and  more  general  Eastern  District, 
opinion  se^s  to  be,  ^at  they  da    Every  thing  which  is        v^.^->^-w^ 
voluntarily  sacrificed  for  the  benefit  of  all  concerned,  beins     tkbtzman 
considered  the  subject  of  general,  not  particular  average.       clahagbban. 
The  nest  enquiry  in  this  case  is,  what  was  sacrificed  ?       Z         ,,. 

Kyeiy     thing 

not  sound  masts  certainly.    For  before  they  were  cut  away  which  is  volimta- 

r       j.t_  i/»^  rr  j  ^         •     ^'  rily  sacrificed  for 

for  the  general  safety,  or  even  before  a  determination  was  the  benefit  of  au 
takeh  to  cut  them  away,  thpy  had  been  broken  by  the  tem-  sraL^r^^'tibJ  J^j^S 
pest.    In  the  situation  they  were,  at  the  time  the  rifinnjz  of  general  not  par- 

*  *  •  •^  ^  ticular  average. 

was  cut,  and  they  were  got  clear  of,  they  would  have  been 
the  subject  of  particular  average.  Any  injury  they  sus- 
tained, previous  to  the  time  they  were  sacrificed  for  the  ge- 
neral benefit,  cannot  be  the  subje([(t  of  contribution,  for  that 
injury  was  not  volimtarily  incurred  for  the  benefit  of  all. 
Compensation  should  be  made  to  the  amount  of  the  loss  sus- 
tained, and  that  amount  was  their  value  at  the  time  they 
were  separated  fix>m  the  vessel.  One  of  th^  English  vnriters 
(Stevens,)  assigns  for  reason,  why  masts  hanging  over  the 
sides  of  a  vessel  are  not  a  subject  for  general  average,  that 
the  situation  in  which  they  are  placed,  renders  them  of  no 
value.  PhUlips  says  they  are,  or  may  be  of  some  value, 
and  that  to  the  extent  of  that  value  they  are  a  matter  for 
contribution.  Bouley  Paty^m  recognising  the  rule,  that 
they  properly  fall  under  the  head  of  avarie  grosse,  states, 
but  they  only  do  so,  for  the  value  they  had  at  the  time  they 
were  cut  away.  This  appears  to  us  the  good  sense  of  the  ^^^  hanrin 
matter,  for  it  is  quite  unjust  to  make  the  freighters  contri-  over  the  side  of  a 

vessel    fall  under 

bute  for  the  fiill  value  of  masts,  which  were  already  render-  the  head  of  gene- 
ed  scarcely  of  any,  by  an  accident,  or  force,  for  which  they  they*oniy^do  so, 
were  not  responsible;— jBoufey  Paty.tU  12,  sec.  %  vo.  4,446.  ^^^^Var  ^ 
Stevenson  average, p,  1,  ch,  1, 31,  a 5.  Emergan^  vcl.  1.  cA.  they  were  cut  »- 
12,  sec.  41,  p.  622.  PhiUips,  on  Ins.  333.  ^^ 

The  Average  has  been  settled  in  this  case  on  the  ground     a  freighter  of 

,   -      -  ,  ,  •■    .     1  .  goods  is  not  bound 

that  the  defendant  was  bound  to  contnbute  his  proportion  to  contribute  his 
of  thfe  price  which  the  new  masts  cost  in  the  port  where  the  Sri^^^Sich  the 
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Eaftero  District,  repairs  were  made.    Tliis  we  think  an  error  for  which  the 

February  1881. 

^,^^,,^^^       judgment  must  be  reyersed.     The  defendant  is  responsible 

TEETZMAM      fop  jjjg  proportion  of  the  value  the  masts  had  after  they  were 

GLAVAGBBAir.  brokeu  by  the  storm,  and  at  the  time  they  were  cut  away. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

new  mastt  cof t^  he  . 

is  onij  responsibu  judgment  of  the  District  Court  be  reversed  iauid  annulled ; 

of  the  vaaue  <he  ^uid  it  is  further  ordered,  that  this  cause  be  remanded  to  the 
^"y'were**  broken  ^^i^^™*  Court  with  directions  to^  proceeded  in  according 
by  the  storm  and  to  law.    The  appellees  paying  the  costs  of  this>^ppeal. 

at  the  time  they  / 

were  cast  away. 


8ILVA  if  CO    v$.  LAFAYE^ 

▲PPEAIi   FBOM    THE    COURT   OF    THE  FIRST  DISTRICT. 

Where  a  continuance  is  prayed  for,  owing  to  the  want  of  a  return  to  the 
commisrion  which  issued  seventeen  months  before,  the  affidavit  should 
state  the  causes  which  led  to  the  failure  and  the  probable  grounds  of  there- 
alter  obtaining  the  testimony  sou|[^t. 

A  policy  of  insurance  is  good  evidence  to  show  the  fact  of  the  veiael  ha- 
ving been  insured  but  furnishes  no  proof  as  to  her  value. 

The  plaintiffs  effected  insurance  upon  their  vessel  charter- 
ed to  the  defendant  for  a  voyage  from  New-Orleans  to  St. 
Jago  Veraguos,  and  from  thence  back  to  the  port  aquo.  The 
petition  charged,  that  the  voyage  was  deviated  from  and 
the  vessel  lost,  by  which  breach  of  contract,  the  plaintiffs 
had  lost  their  recourse  upon  the  Insurance  Company,  and 
the  defendant  had  become  liable  to  pay  the  value  of  the  ves. 
sel.  The  claim  was  resisted  by  the  defendant,  on  the  ground^ 
that  the  vessel  was  represented  as  sea  worthy,  when,  in  fact, 
she  was  not  so.  That  she  encountered  tempestuous  whea- 
ther  and  leaked  badly,  which  forced  the  captain  to  put  into 
Grand  Cayman  Island,  where  a  survey  was  held  and  the  ves* 
sel  condemned. 

The  deviation  from  the  voyage  agreed  upon — ^the  loss  of 
the  vessel,  and  the  fact  of  her  being  well  found  and  seawor- 
thy at  the  commencement  of  the  voyage,  was  fully  establish- 
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ed  by  the  testimony.     There  was  a  verdict  and  judgment  for  ^Jf  ^2LP**{S|J' 
the  plaintiff,  and  the  defendant  appealed.  ^^s/-^ 

Cannon  tor  appellant.  •rs.vA  kt  ai.. 

Preston  for  appellee.  lafate. 

Porter^  J.,  delivered  the  opinion  of  the^court. 

This  is  an  action  on  the  contract  of  charter  party.  The 
plaintiffs  allege  the  defends^t  did  not  use  the  ^vessel  for  the 
voyage  agreed  on,  and  for  which,  with  his  knowledge,  she 
was  insured.  That  by  the  deviation,  and  delay  attendant  on 
it,  the  schooner  was  lost,  and  the  plaintiffs  deprived  of  all  re- 
course on  the  Insurance  Company.  i 

The  defendant  pleaded  the  general  issue  ;  and  further, 
that  the  deviation  alluded  to  in  the  petition,  was  produced  by 
the  vessel  being  decayed  and  ill  found,  and  that  her  subse- 
quent loss,  was  owing  to  the  same  cause. 

The  case  was  submitted  to  a  jury  in  the  court  below,  who 
found  a  verdict  in  favor  of  the  plaintiffs,  for  fourteen  hundred 
dollars,  with  interest.    The  defendant  appealed. 

A  continuance  was  prayed  for  in  the  court  below,  on  the 
affidavit  of  the  defendant's  agent — ^that  irom  the  non  return 
to  the  commissions  forwarded  by  him  to  the  Grand  Cajrman 
and  Porto  Bello,  he  could  not  go  safely  to  trial:  that  he  ex- 
pected to  prove  by  them  the  decayed  state  of  the  vessel,  and 
that  the  affidavit  was  made  to  obtain  justice  and  not  with  a 
view  to  improper  delay. 

The  petition  was  filed  on  the  10th  November,  1828,  and 
the  answer  on  the  12th  December  of  the  same  year,  a  few 
days  after  the  commissions  spoken  of  in  the  affidavit,  were 
taken  out,  and  the  cause  was  called  for  trial  on  the  30th  of 
May,  1830. 

It  appears  to  us  that  after  a^delay  of  seventeen  months,  where  acontm- 
the  court  did  not  err  in  reftising  the  continuance.  The  ^^^  tTSe 
causes  which  led  to  the  failure  of  obtaining  a  return  to  the  want  of  a  retam 

to   a    comnufliion 

conunission,  and  the  probable  grounds  of  getting  hereafte  which  i»ued 


^ 
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Etttam  OifWet,  thetestimony  aooAt  for  should  have  been  presented  in  the 

v^^s^,..^ .      affidavit,  for  the  court,  not  the  party,  is  to  judge  of  the 

•ii^YA  vr  Ai*.   dilligence  used. 

LAFATB.  The  plaintiffs  introduced  the  policy  of  insurance  in  evi- 

r~~  dence,  and  the  defendant  objected  to  it,  because  it  did  not 

•nteen  montbs  be-  '* 

lore,  the  affidavit  sufficiently  appear,  the  same  vessel  was  insured  for  which 
causea  which  led  this  suit  is  brought,  and  because  the  value  therein  given  to 
ISt^  ^roiSbir**  ^^^  schooner  could  not  be  evidenee  against  him. 
grounds  of  Uiere-      The  plaintifis  disclaimed  all  intention  of  offering  the  docu- 

after  obtainuig  the  '  .,,..,. 

teatimony  aougfat  ment  for  the  purpose  last  mentioned,  but  msistcd  it  was  good 

evidence  to  shew  the  fact  of  the  schooner  being  insured;  of 
•uitnM UecMd cv-  ^^  opinion  was  the  judge  below,  and  such  is  the  opinion  of 
Mence   to    §how  this  court.     The  description  given  in  both  instruments,  viz.: 

the  liMt  of  the  vea-    ,        ,  ,     ,  ».  t^  , 

aei  haying  been  in  the  charter  party,  and  the  policy,  convinces  us  that  the 
ea  no' proof  aa  to  same  vessel  was  the  object  of  contract  in  both. 
her  Tahie.  q^  ^  merits,  we  see  no  ground  to  differ  from  the  conclu- 

sion of  the  court  and  jury  beloy.  To  shew  that  they  erred, 
reliance  has  been  principally  placed  on  a  discrepaAcy  be- 
tween the  copy  of  the  charter  party  produced  by  the  plain- 
tiffs, and  that  read  in  evidence  by  the  defendants.  The 
contradiction  exhibited  by  these  instruments,  places  tTie 
court  under  the  necessity  of  deciding,  whether  there  has 
been  an  interiineation  in  the  one,  or  an  omission  in  the  other. 
As  the  former  could  not  have  taken  place  without  fraud,  and 
as  the  latter  may  have  been  by  error,  we  prefer  pving  cre- 
dit to  the  instrument  introduced  by  the  plaintiffs,  more  espe- 
cially, as  the  other  evidence  in  the  cause  corroborates  the 
truth  of  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


BAXTDUCrS  SYJ^TDTC  vs  J^CHOLSOJST  ET  AL 
APPEAL    FROM    THE    COURT    OF    THE    FIRST    DISTRICT. 
A  manhal  of  the  United  States  District  Court,  in  his  official  capacity.  Is 
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not,  ^mIu^,  amenable  to  a  statecoqrt,  andae  Mch,  oaniMikbeQMitaaMlqr  Bagena  CHni^hl* 
it ;  but  if  in  that  capacity  he  wronga  a  citizen  of  tke  atatey  he  is  indindnal-  rtPntaty  ifpi. 
ly  answerable,  and  in  her  courts.  BAuruo'a    •¥«• 

If  the  petition  charges  the  defendant  with  having  acted  under  a  pretend-  D^io    •#. 

ed  admiralty  piocees,  a  plea  to  the  jurisdicdon  of  flie  eourt  takes  the  foet  fblr  ^^^^^^^^  4a& 
granted,  that  the  process  was  a  pretended  one,  and  the  plea  is  no  aaftwier  to 
the  petition. 

After  the  cession  of  the  ioBolTent's^  pithily  hfid  been 
accepted  by  the  Court  of  Ahe  First  Distriot,  on  the  30^  of 
July,  1830 ;  and  all  proceedings  against  imi  person  and  pro^ 
perty  stayed,  a  steajD^Jxmt  which  had  been  surrendeied, 
was  seised  by  Nieholaon,  MarshaU  of  the  Urated  Stuleci 
District  Court,  at  the  swt  of  Victcn*  Davids  a  citizen  of  ihe 
State  of  Louiaiiuia,  and  who  had  been.placed  on  the  bilaa 
of  the  insoihrent.  The  petition  started  tjoei.  this  aeizvre  Iras 
made  under  color  of  a  pretended  admiraky  process,  issued 
on  the  6th  of  August,  1430.  That,  in  cc«iten^  o£  the  sfu- 
thority  of  the  State  Court,  and  while  the  boat  was  in  .oii»* 
tody  of  the  law,  the  msoshaD  had  violently  taken  posseanen 
and  refused  to  deliver  her  up. 

The  petition  concluded  with  a  prayer,  that  the  boat  be 
9«)uestered,  and  that  NicRolson  &  David  be  condemned  m 
soUdum  to  thg  payment  of  $11000  damages,  being  the 
vahie  of  the  boat — and  for  general  relief. — Both  defendants 
excepted  to  the  petition.  Nicholson  pleaded,  thstt  in'  the 
exercise  of  his  official  duties,  under  the  direction  of  ^ 
Court  of  the  United  States,  he  was  not  amenable  to  the' 
jurisdiction  of  this  court — and  David  declined  the"  jurisdic- 
tion of  the  court,  because  a  court  of  the  State  of  Louisiana 
had  not  the  power  to  enquire  into  the  regularity  6f  the  pro- 
ceedings of  a  court  of  the  United  States,  in  any  matter 
which  might  be  pending  before  said  court,  or  to  restrain  6r. 
control  this  respondent  in  the  exercise  of  his  discretion  in 
appealing  to  the  tribunals  of  the  United  States,  for  Mch 
remedies  as  they  may  aflford  him  in  the  proseetrtion  ef  his 
rights.    The  court  a  quo  sustained  the  exeeptions^  en  Iba 

Y 
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Birtnm  iMstrkt,  gromid  that  David,  haviiig  caused  a  legal  juc^ment  to  be 
\^j!^!^      '  executed,  and  Nicholson  having  acted  under  a  special  or- 
■AuDvc's  BTH-  der  from  a  competent  court,  could  not  be  deemed  trespas- 
iiicRo^.oNk  AL  sers.    From  this  judgment,  the  plaintiff  appealed 

S^herSj  for  appellant,  made  the  following  points : 

1.  When  an  insolvent  debtor  files  his  schedule  and  peti- 
tion, praying  for  a  surrender,  it  is  the  duty  of  the  judge  to 
accept  the  cession  of  all  the  insolvent's  property,  for  the 
benefit  of  his  creditors. — 2  Mareau^s  Dig.  436. 

2.  From  and  after  such  cession  and  acceptance,  all  the 
property  of  such  insolvent  debtor,  mentioned  in  the  sdie- 
dule,  is  justly  vested  in  his  creditors,  and  is  not  liable  to  be 
seised,  attached,  taken,  or  levied  on. — 3  Mcreaxfspig.jGn. 

3.  From  that  moment,  the  said  property  is  in  the  custody 
of  the  law,  under  the  authority  of  the  State  and  its  courts 
wherein  the  suit  is  pending — and,  therefore,  any  subsecyaent 
seizure  of  the  said  property  is  a  trespass,  for  which  the 
trespassers  are  liable  in  damages  to  the  creditors. 

SlideUj  for  appellees., 

Porter,  J.  delivered  the  opinion  of  the  court. 

The  petition  states,  that  on  the  30th  of  Jul^,  1830,  Theo- 
dore Bauduc  filed  his  petition  for  a  surrender  of  his  property 
to  his  creditors  :  and  that,  on  the  same  day,  the  surrender 
was  accepted  for  their  benefit,  by  the  judge. 

That  among  the  property  so  sun^ndered  was  the  steam- 
boat Florida,  and  that  among  the  creditors  was  one  Victor 
David,  a  citizen  of  this  State,  residing  in  New-Orleans. 

That  the  decree  of  the  District  Court,  accepting  the  sur- 
render, staying  the  proceedings,  and  calling  a  meeting,  was 
published  the  day  following  in  the  newspapers  the  Courier 
de  la  Louiaiane  and  VAbeiUe. 

That  notvnthstanding  these  premises,  and  in  contempt  of 
the  authority  of  the  court,  while  the  said  steam-boat  was  in 
the  eustody  of  the  law,  Ni^Wson,  Manfaal  of  the  United 
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States  Court,  for  the  eagtem  district,  under  colour  of  a  ^^*»  Dtrtnct 

Felfnutry  18tt 

pretended  admiralty  process,  issued  on  the  flih  instant,  from       \^n^^^ 
said  court,  at  the  suit  of  Victor  David,  did  seize  and  take  bavdvc's  itbt- 
into  possession  the  steam-boat  Florida,  and  though  oftm  iticholsos  4^Ax. 
requested,  refuses  and  declines  to  deliver  her  up  to  the 
petitioners. 

It  copcludes  by  averting  that,  in  consequence  of  those 
illegal  proceedings,  the  creditors  of  the  estate  have  suffered 
damages  to  the  amount  of  eleven  thousand  dollars. 

To  this  petition,  exceptions  were  separately  filed  by  the 
defendants. 

Nicholson  pleaded,  **  That  in  the  exercise  of  his  official 
duties,  under  the  directicHis  of  the  Court  of  the  United 
States,  he  is  not  amenable  to  the  jurisdiction  of  this  court:" 
and  David  decUned  the  jurisdiction,  **  Because  a  court  of 
the  State  of  Louisiana  has  not  the  power  to  enquire  into 
the  regularity][of  the  proceedings'^of  a  court  of  the  United 
States,  in  any  matter  which  may  be  pending  before  said 
court,  or  to  restrain  and  controul  the  respondent  in  the 
exercise  of  his  discretion  in  appealing  to  the  tribunals  of  the 
United  States,  for  such  remedies  as  they  may  afford  him  in 
the  prosecution  of  his  rights.'' 

Several  delicate  and  interesting  questions  have  been  ar* 
gued,  which  the  pleadings  just  recited  do  not  present. 

The  exceptions  do  not  meet  the  case  set  out  in  the  peti- 
tion. The  plaintiffs  claim  damages  for  an  act  done,  which 
they  allege  to  be  illegal,  and  Nicholson  answers  that  in  the  xj^^^^^n^ 
exercise  of  his  official  duties,  he  is  not  amenable  to  the  trict  C<mrt»  in  his 
State  Court.  He  is  not  perhaps  amenable  to  the  State  not,perli«pt,uM- 
Court,  in  his  official  capacity,  as  marshal,  and,  as  such,  can-  IJ*^*^  J  ,JSJ* 
not  be  controuled  by  it ;  but  if  in  that  capacity,  he  wrongs  a  ?■?"•*  .J*  •?*??• 

.     led  Dy  It;  mit  ifin 

citizen  of  the  State,  he  is  individually  answerable,  and  m  that  c^ptd^  bt 
her  courts.  The  petition  does  not  state  the  cause  is  pending  ^'^TitttojM  if 
in  the  United  States  Court.  JiwiSr^md  "to 

The  plea  of  the  other  defendant,  David,  we  consider  k«r  toorts. 
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^^^!^  ^^^'fiSb  eqoaHy  defeotive.    He  dtelmeg  the  jnrisdictiQn  of  the  dis- 

s.^,r>/..^        tiKt  jAige,  beeone  the  eoort  of  the  State  of  Lomsiana  has 

3AV9uc*9  iTii-  not  the  poww  to  enqiure  into  the  regalarity  of  the  proceed- 

incHOf.floii  It  Ai.  ingis  of  a  court  of  the  United  States,  in  any  matter  which 

may  be  pending  before  said  court.  And  he  further  states, 
that  the  State  Court  cannot  control  the  respondent  in  the 
exercise  of  his  discretion,  in  appeafing  to  the  tribunak  of  the 
United  States  for  such  remedies  as  they  may  effinti  him  in 
the  prosecution  of  his  rights. 

The  petiticffi  does  not  allege  any  caiise  to  be  pending  in 

the  United  States  Court,  or  that  any  cause  had  been  com- 

^JLfSJ^fem  naenced  there.     It  chaiges  the  defendant  with  having  acted 

duit  with  having  under  a  pretended  admiralty  process ;  and  an  exception 

•ctM  under  a  pre-  »/    m.  m. 

tended  a&airaity  tafces  the  fact  as  true.  The  plea  is,  therefore,  no  answer  to 
Sbejm^ction  of  the  petition.  The  question  raised  by  the  latter  part  of  the 
S^^foT  moted*  ©^i^'^^ptioD,  M  it  does  not  grow  out  of,  nor  refer  to,  aHega- 
Unt  die   procea  tions  made  by  the  plaintiffs,  can  be  viewed  in  no  other  light 

waf  a   pretended 

one,  and  the  i^ea  bot  an  abstract  proposition,  to  which  we  can  give  noanswer. 

S.'JrtiSr*'     It  was  obBerved  at  the  biir,  that  the«  was  an  lament 

contradiction  in  the  petition  charging  Utrnthprttendei  admi- 
ralty  process  had  isiued  from  the  court.  This  may  be  true, 
but  still  it  is  difficult  to  perceive  how,  under  ai^  idea  which 
can  be  gathered  fit>m  such  an  allegation,  the  State  Courts 
are  debarred  from  an  enquiry  into  the  complaint  <^  one  of 
our  citizens,  who  avers  injury  by  the  proceeding.  If  the 
process  issued  improperly,  where  the  suit  was  not  one  in 
renh  an  enquiry  may  be  made,  whether  it  was  legal  or  not. 
If  it  was  not  one  in  rem,  and  the  defendants  pretended  it 
was,  there  is  less  ground  for  presenting  it  as  a  bar  to  all  in- 
vestigation— and  if  the  whole  was  fictitious,  and  pretended, 
there  is  no  reason  whatever,  for  giving  it  such  an  ejflbct.^ 
Certain  we  are,  that  such  an  averment  is  for  from  embra- 
cing all  these  matters,  on  which  jurisdiction  can  be  denied 
to  the  State  Courts.  The  pleadings,  on  either  side,  are  not 
sufficientlv  clear  and  explicit,  to  enable  us  to  pronounce 
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satisfactorily  <»  a  cause  kivolTiiur  qoestiOBS  of  soch  maoni-  K"^^"*   iMMet 

^  ^  Febnnry  1681. 

tude.    In  retfianding  the  case,  we  are  desirous  it  dtould  be        v^^^-v-^w/ 
understood,  that  we  have  not  formed  any  oimnon  on  the  »-*^^»*«*»  •^w- 
points  discussed;  we  merely  think  thattbeexcq>tk>nson  re-  mtcmo%.wnttAt. 
cord,  taken  m  reference  to  the  petiticm,  oflfor  no  bar  to  the 
plaintiff's  demand. 

And  it  is,  therefore,  ordered,  acyudged  and  decreed,  that 
the  judgment  of  the  District  Court  be  avoided  and  reversed: 
that  the  exceptions  filed  in  this  cause  be  overruled,  and  the 
cause  remanded  f(Mr  fiuth^  proceedings — the  appellee  pay- 
ing the  cosfes  6[  this  appeal. 


KJSXLJIuNT>  9$.  BIB  CJREJ)JTOJRS. 

▲PPEAL    FROM     THE    COURT     OF     THE     THIRD    DISTRICT, 

THE   JUDGE  OF   THE    EIGHTH    PRESIDING. 

A  creditor  of  m  insolveDt  who  files  his  opposition  to  the  homologition  of 
the  tableau,  cannot  afterwards  urge  any  irregularities  against  the  proceed- 
ings which  might  have  been  embraced  in  his  first  opposition. 

The  facts  of  this  cause  are  fiilly  stated  in  the  camion  erf* 
the  court,  delivered  by 

Martmy  J. 

Croft,  an  opposing  creditor,  is  appellant  of  a  judgment 
overruUing  his  motion  to  have  the  application  of  the  syndics, 
the  appellees  for  the  homologation  of  the  tableau  of  distribu- 
tion rejected,  and  to  have  all  anterior  proceedings  annulled, 
and  avoided,  on  the  following  grounds  : 

1.  There  is  no  order  of  the  judge  for  a  meeting  of  the  cre- 
ditors to  accept  the  cession,  nor  any  permission  prayed  for, 
or  obtained  by  the  insolvent,  to  makq^he  cession. 

2.  The  proceedings  before  the  notary,  on  the  application 
for  a  respite,  were  never  returned  into  court  and  homologa- 
ted, so  as  to  authorise  any  further  proceedings. 

3.  The  cession  was  never  accepted  by  the  judge. 

4.  The  insolvent  stated  no  loss  of  property  which  render- 
ed a  cession  necesstjy. 


■IRLKAKD 
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Ewtem    Du^t      5.  The  ottth.  as  to  the  conectnefls  of  the  schedule,  is  not  in 

February  18tl.  ^ 

due  form,  and  is  substantially  insufficient.     The  active  and 
the  passive  debts  are  not  stated,  and  it  is  not  averred  that  the 
Hit  cBKDiToas.  i^roperty  has  not  been  diverted  to  the  injury  of  the  creditors. 

6.  The  party  had,  the  year  before,  made  a  similar  appli- 
cation, and  there  is  no  proof  of  any  new  loss. 

7.  The  schedule  shows  property  to  the  amount  of  more 
than  twenty  thousand  dollars^  and  the  debts  do  not  amount 
to  twelve  thousand  dollars. 

It  appears  that  the  applicant  had,  at  a  former  term,  filed 

his  opposition  to  the  homologation  of  the  tablaau,  and  had 

foiled,  and  the  District  Court  was  of  opinion,  he  could  not 

now  be  allowed  to  make  a  new  one,  nor  to  urge  the  irre- 

.    gularity  of  the  proceedings  anterior  to  his  former  opposition. 

In  this  court  the  appellant's  counsel  has  further  shown,  as 
errors  apparent  on  the  face  of  the  record : 

1.  That  there  was  neither  citation  issued,  nor  notice  sent 
out  by  the  notary,  nor  advertisements  published,  for  a  meet- 
ing on  the  surrender. 

2.  The  cession  was  not  made  to,  or  accepted  by  the  judge 
for  the  benefit  of  the  creditors. 

3.  Creditors  residing  out  of  the  parish  were  not  cited, 

4.  After  the  close  of  the  proceedings  on  the  respite,  the 
cession  could  not  be  made  without  a  new  call  of  the  credi- 
tors. 

5.  The  cession  was  made  after  most  of  the  creditors  had 
departed. 

6.  The  proceedings  before  the  creditors  were  continued 
from  day  to  day,  without  any  vote  of  the  creditors. 

A  cred'to  '^^^  counsel  for  thelyndics  and  appellees  have  contended, 

iiuolvent  who  fiiM  that  a  creditor,  who  was  a  party  to  the  proceedings  of  an  in- 
homolontioD  of  solvent  against  his  creditors,  and  who  filed  an  application, 
noufterwudB^t  cannot  maintain  an  action  of  nullity  for  any  matter  which 
■^y.  Jr®^*"**®"  might  have  been  embraced  in  hii^st  opposition.— Az6m  etal 
cecdingi     wbich  vs,  LcnneetcU.  4n.s,  %\\;Laforis  ex.vs  Desesart^  1  n.s,  71  ; 
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Maufield  vs.  CameaUy  7  N.  8.  180 ;  Saul  vs.  his  creditors,  ""tfo  District, 

^  .  February  18S1. 

id.  433;  White  et  al.  vs.  Lobre,  id.  566.  v^-v-!w 

We  do  not  thipk  the  District  Court  erred.    The  appel-      KiaKi.A»D 
Iant"came  into  court  with  an  opposition  which  was  overruled,  his  cRBDwoKt. 


i  A 


and  the  judgment  against  him  was  affirmed  in  this  court. — 7  "    ^^ 

N.  S.  138  and  516.    The  matter  passed  in  remjudicatem.  ^Sbnced  in    his 
His  appearance  cured  all  anterior  irregularities  on  the  score       ^'W"^ 
of  citation. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


CdLVEliT  ««.    TOMSTALL, 
A.PFXAL    FBOM    THB     COURT  OF    THE    PARISH   AND    CITT 

OF     NBW'ORLEANS. 
After  a  general  denial^  an  am«nded  answer,  setting  up  a  want  of  eoosido- 
ration  to  the  note  sued  on,  cannot  be  receiyed. 

The  defendant  sued  upon  his  promissory  note,  pleaded  the 
general  issue,  and  afterwards  moved  to  file  an  amended  an- 
swer, setting  up  a  want  of  consideration.  The  court  a  quo 
overruled  the  motion,  there  was  judgment  for  the  plaintiff, 
and  the  defendant  appealed. 

Hawesy  for  appellant. 

The  judge  erred  in  refusing  an  amendment  to  the  defen- 
dant's answer. 

Hoffmarij  contra — prayed  a  confirmation  of  the  judg- 
ment with  damages  for  a  frivolous  appeal. 

Porter  J  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  sued  on  a  promissory  note,  and  plead- 
ed the  general  issue.  He  afterwards  moved  for  leave  to 
amend  his  answer,  by  withdrawing  the  denial  and  pleading 
want  of  consideration.  The  court  refused  him  leave  to  do 
so,  and  judgment  being  given  against  him,  he  appealed. 

By  the  Code  of  Practice,  the  defendant  may  amend  on 
the  same  condition  on  which  this  privilege  is  given  to  the 
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£Mtam  i>iitnet  irfaintiff.  namely,  that  the  gubstance  of  the  demand  in  the 
s^^i^^r^^        one  instance,  and  the  defence  in  the  other  is  not  altered. 
OALVBBT  -^^  think  it  was  substantially  changing  the  defence,  to 

TI71I9TA1.I..      tarn  the  matter  at  issue  from  a  question  as  to  the  execution 

After  •  Kputnl  ^^  ^^^  '*^^'  "*^^  ^"®  "*  relation  to  the  consideration  on 
ieaiaU  an  ameiid-  ^hich  it  was  fiiven,  and  that  the  court  did  not  err  in  refusing 

ed  mmu  •Btimg  . 

up  a  want  of  con-  to  neceire  the  amendm^it. 

nderation    to  the 

note  raed  on,  can-      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

not  be  received.  ^     *-> 

judgment  of  the  Parish  Court  be  affirmed  with  costs. 


BARBARV^  o«.    ABM8TROJVO 
4PPBAL     FKOM   THC    COVKT   OV   TRfi     PARISH     AND     CITY 

OP   NEW-dHLEANS. 
If  the '  ^ypellant   fail  to  fi)e  the  reoord»  and  it  be  brought  up  by  tiie 
deikof  ttiehnaer  coaitandtbearpeUe»eiM,henMypn^  fee  affinnation 
of  the  judgment 

Judgment  was  rendered  against  the  defendant  as  endor- 
ser of  a  promissory  note,  from  which  he  appealed.  The  re- 
cord was  brought  up  by  the  clerk  of  the  lower  court  and  the 
appellee  cited,  who  prayed  affirmation  of  the  judgment,  with 
damages^fora  frivolous  appeal.  This  was  opposed  on  the 
ground,  that  the  record  should  have  been  filed  by  the  appel- 
lant, or  brought  up  by  the  appellee. 

Conrad,  for  appellant. 

NixoHj  for  appellee. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellee  has  prayed  the  affirmation  of  the 
judgment  with  damages. 

The  appellant's  counsel  has  replied,  that  the  judgment  can- 
not be  affirmed,  as  the  record  of  the  suit  is  not  regularly  be- 
fore us,  as  it  was  not  filed  by  the  appellant,  nor  brought  up 
by  the  appellee. 

It  appears,  the  record  was  brought  up  by  the  clerk  of  ihe 
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Pariah  Court;  but  the  appellant's  counsel  desired  the  clerk 
of  this  court  not  to  receive  it,  nor  to  enter  it  on  the  docket. 

The  appellee  was  duly  cited,  and  his  counsel,  finding  a 
copy  of  the  record  in  the  Clerk's  Office,  might  well  avail 
himself  of  it,  and  move  for  the  affirmation  of  the  judgment. 
— Code  cf  Practice  530.  We  do  not  see  any  utility  in  his 
procuring  a  second  copy.     Lex  neminem  togit  ad  vcma. 

The  opposition  made  before  us  by  the  appellant's  counsel, 
has  rendered  it  useless  for  us  to  inquire,  whether  his  client 
was  entitled  to  any  notice  of  the  appellee's  intention  to  move 
for  the  affirmation  of  the  judgment. 

It  is  therefore  ordered,  adjudged. and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs  and 
ten  per  cent,  damages  for  the  frivolous  appeal. 
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Stttom  Dittrict, 
February  18tl. 

barbakih 

V*. 
▲RMBTRONO. 


If  tiie  appellant 
fail  to  file  the  re- 
cord, and  it  be 
brought  up  by  Ae 
clerk  of  the  lower 
cofort,  and  the  u>- 
peUee  cited,  he 
may  ptay  for  aflif- 
mation  of  the 
jodgment 


TRAHAJV  vt.  McMAJSTMVS  ST  JTL. 
APPEAL      FROM      THE      COURT     OF    THIRD     DISTRICT,    THR 

JUDGE    OF    THE    SECOND    PRESIDING. 

Amendments  are  not  matters  of  course,  and  cannot  be  made  without 
leere  of  the  court,  or  consent  of  the  party — if  they  be,  they  cannot  be  no- 
ticed. 

If  it  appear  from  the  pleadings  or  evidence,  Aat  both  peHies  claim  un- 
der the  same  title,  neither  will  be  permitted  to  attack  it. 

A  creditor  at  whoee  suit  the  property  is  sold,  cannot  treat  the  conveyance 
as  a  nullity.  If  the  alienation  be  in  iraud  of  his  rights,  he  ought  to  bring 
an  action  to  set  it  aside. 

A  donation,  under  the  form  of  an  onerous  contract,  is  not  void. 

An  affidavit  for  a  continuance,  setting  forth  that  the  party  is  informed  and 
verily  believes,  is  iosufRcient  if  it  does  not  contain  the  name  of  the  informer. 

This  was  a  petitory  action,  in  which  both  parties  set  up 
title  to  the  land  ip  controversy.  The  plaintiff  set  forth  in 
his  petition,  that  he  was  the  legal  owner,  by  virtue  of  a  con- 
veyance from  Wesley  Trahan  and  wife,  executed  on  the  19th 
of  June,  1812.  That  possession  accompanied  the  sale 
which  he  held,  until  1817,  when  he  was  interrupted.  That 
the  defendants  were  in  possession  without  title,  against  whom 
he  prayed  a  decree  for  the  land,  ahd  damages  for  its  deten-  * 

Z 


50  1036, 

51  318, 

ZL~2(»| 
f&    934 
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*^**   ****^*^  tion.    On  the  record  appeared  a  supplementa]  petition,  in 

which  the  plaintifT  set  forth,  that  Trahan  and  wife,  under 


TBAiiAN       whom  he  claimed,  derived  title  from  Zadock  Brashears. 
M*jf  A.^Nvs  if  Ai.  1*his  document  bore  no  date  of  filing,  nor  did  it  appear  put 

in  by  leave  of  the  court. 

One  of  the  defendants  (Sandiford)  disclsdmed  title,  and 
M'Mannus  pleaded,  first,  the  general  issue  ;  second,  actual 
possession  for  more  than  twelve  months,  by  virtue  of  a  just 
and  legal  title ;  third,  fraud  and  a  want  of  consideration 
in  the  conveyance  from  Trahan  and  wife  to  the  plaintiff ; 
fourth,  title  from  Gordon,  in  whom  was  vested  the  right  of 
Zadock  Brashears,  the  original  grantee  under  the  Spanish 
government;  and,  further,  in  case  of  eviction,  he  prayed 
judgment  for  the  value  of  his  improvements. 

The  plaintiff  introduced,  first,  the  act  of  sale,  under  pri- 
vate signature,^  from  Zadock  Brashears  to  Wesley  Trahan 
and  wife,  dated  May  3,  1811,  and  recorded  on  the  19th  of 
August  following ;  second,  act  of  sale,  under  private  sig- 
nature, from  Wesley  Trahan  and  wife,  to  the  plaintifi^  dated 
the  19th  of  June,  1812,  and  recorded  August  1st  following, 
and  proved  that  he  took  possession  immediately  after  the 
Mb  from  Trahan  and  wife.- 

On  the  part  of  the  defendant,  it  was  shown  that  the  dis- 
puted premises  had  been  sold  by  the  sheriff,  in  1817,  to 
satisfy  a  judgment  which  one  Davenport  had  obtained 
against  Zadock  Brashears  and  Wesley  Trahan.  That  Kirk- 
land  becieune  the  purchaser,  and,  at  a  probate  sale  of  hi^ 
estate,  it  was  adjudicated  to  Gordon,  who  conveyed  to  the 
defendant.  The  court  below  permitted  the  plaintiff  to 
prove,  that  the  defendant  purchased  with  k  full  knowledge  of 
the  plaintiff's  claim,  but  would  not  allow  the  defendant  to 
introduce  any  evidence  as  to  fraud  or  want  of  consideititioti, 
on  the  ground :  first,  that  contracts  recorded  could  not  be 
attacked  as  fraudulent  exparte^  and  collaterally  in  a  suit 
•     whera  tht  vendors,  to  neither  of  the  deeds,  were  parties  ; 
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t 

second,  that  the  proper  remedy  would  have  been  by  ac-  Eajtem  DUtrict, 

.  .  .  .  .  February,  188|. 

tion  of  nullity  against  the  original  contracting  parties.     To 


TBJlBAir 


this  opinion  of  the  court,  the  defendant  excepted,  and  also 

to  the  refusal  of  the  judge  to  charge  the  jury :  m*mannu8& 

First,  that  before  the  promulgation  of  the  new  Civil  Code, 
lands  transferred  by  act  under  private  signature,  were  sub- 
ject to  be  seized  and  sold  under  execution  issued  against  the 
ostensible  vendor ;  second,  that  parish  judges  had  no  au- 
thority to  record  acts  under  private  signature,  so  as  to  give 
them  date  and  validity  against  third  persons,  unless  they 
were,  previously  to  such  recording,  duly  acknowledged  by 
the  parties  ;  tliird,  that  if  the  jury  believed  diat  no  conside- 
ration was  given  by  Wesley  Trahan  and  wife,  for  the  tract 
of  land  ia.contest,  but  should,  on  the  contrary,  believe,  from 
the  testimony,  that  it  was  intended  by  Zadock  Brashears  as 
a  donation,  it  was  a  nullity,  unless  passed  by  authentic  act 
and  accepted  in  precise  terms  by  the  donees ;  fourth,  that 
it  was  incumbent  upon  the  plaintiff  to  show,  that  the  acts 
were  x'ecorded  before  the  seizure  and  sale  by  the  sheriff. 
There  was  a  verdict  for  the  plaintiff,  and  a  motion  for  a 
new  trial,  on  the  affidavit  of  the  defendant,  that  '<  he  had 
been  informed  and  believed"  one.  of  the  jury  had  been 
guilty  of  acts  of  misconduct  Motion  overruled  and  the  de- 
fendant appealed. 

Turner^  for  appellant,  made  the  following  points : 

1.  There  is  error  apparent  on  the  face  of  the  record  in 
taking  notice  of  a  supplemental  petition  not  filed,  nor  ad- 
mitted by  leave  of  the  court  and  not  answered. — 8  Martin, 
N.  S.  510. 

2.  The  bill  of  exceptions  taken  by  defendant  should  have 
been  sustained,  ai^  the  evidence  as  to  fraud  and  want  of 
consideration  received. — Starkie,  vol.  1,  part  2,  p.  126,  sec. 
15.— 3  Starkie,  part  4,  p.  1300.— 8  Martin,  N.  S.  475X8 
do.  95—2,  do.  13,-8  do.  565.— Ibid  396.— C.  C.  1915 
1914,  8  Martin's  Old  Series,  61  to  66.-8,  N.  S.  126.  Old 
Code,  p.  306,  art.  228. 
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'■I*^  '*'^Sli'     ^*  Motkm  for  a  new  trial  improperly  overruled. 

4.  The  defendant  having  shown  a  possession  of  more 


tliao  twelve  months,  under  an  authentic  deed,  is  entitled  to 
i^MAKirusiBAi.  be  maintafaied  therein,  as  the  plaintiff  has  shown  no  title  in 

law  sufficient  to  oust  him. 

McrgoTij  contra : 

1.  This  court  cannot  reject  the  amended  petition,  because 
it  appears  the  court  below  was  requested  to  receive  it^  and 
.  no  objection  was  made  at  the  time. 

3.  The  sale  from  Trahan  and  wife  to  the  plaintiff,  although 
an  act  under  private  signature,  is  good  against  the  present 
defendant ;  first,  because  it  was  accompanied  by  actual  pos- 
session, from  and  after  its  date:  second,  because  it  appears 
to  have  been  recorded  before  the  sale  made  by  the  sherifi^ 
and  thus  operated  as  public  notice  to  all  persons  conoemed, 
and  gives  date  to  the  sale. — 8  Martin^  N.  S.  674. 

3.  The  defendant  is  not  a  possessor  in  good  fiuth,  and, 
therefore,  not  entided  to  the  value  of  his  improvements. 

4.  The  verdict  of  the  jury  is  good  as  a  general  verdict 
It  gives  to  the  plaintiff  only  the  land,  without  allowing  him, 

.for  the  rents  and  profits,  and  it  denies  to  the  defendant  the 
claim  set  up  for  the  value  of  bis  improvements. 

Partery  /.,  delivered  the  ojHnion  of  the  court 
This  is  a  petitiory  action.  In  the  petition,  the  plaintiff 
states  his  title  to  be  derived  firom  Wesley  Trahan  and  Delia 
Trahan,  who  sold  to  him  on  the  19th  June,  1SI2,  and  he 
further  states,  that  he  took  possession  at  the  date  of  the  sale^ 
and  kept  it  up  to  the  year  1817  :  that  at  that  time,  he  was 
interrupted  in  the  enjoyment  of  the  premises,  and  has  been 
so  ever  since :  and  that,  at  this  moment,  •  the  land  is  in  pos- 
session of  McMannus  and  Sandiford,  the  defendants.  Res- 
titution of  the  property,  and  damages  for  its  detention,  are 
prayed. 

Sandiford  answered,  by  disclaiming  tide,  and  stating  that 
he  was  the  overseer  of  McMannus. 
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McMannus  pleaded  the  general  issue — ^possession  of  more  ^^^^L^^^l' 
than  twelve  months  by  virtue  of  a  bona  fide  title — ^firaud  in        ^^^-^^^^ 
the  conveyance  under  which  the  plaintiff  holds — ^want  of       tbahan 
title  in  the  persons  who  made  it — ^and,  further,  M'MAwiiusfc  41 

That  the  land  he  occupies  made  a  part  of  a  larger  tract, 
granted  to  one  Zadock  Brashiers :  that  in  November,  1816, 
a  final  judgment  wasrendered  against  Brashears  and  Wesley 
Trahan,  under  whom  an  execution  issued  and  the  premises 
in  dispute  were  seized  and  sold,  and  that  they  were  bought 
by  William  Kiriiland,  whose  title  is  now  vest^  in  the 
defendant.  .  * 

The  plaintiff  afterwards  attempted  to  amend  his  petition, 
and  it  appears  that  he  made  a  motion  in  court  to  obtain  per- 
mission to  do  so. 

NooKier  was  taken  on  this  motion,  nor  does  the  amended  Amendments 
petition  appear  to  have  been  ever  filed  with  the  clerk.  How  coune,  and  can- 
thie  document  which  is  entitled  such,  got  into  the  record,  we  Jjj  ^»^*or*£» 
do  not  know,  but  it  cannot  be  considered  as  a  part  of  the  court  or  craMni 

^  of    tbe   party— 11 

pleadings.    Amendments  are  not  a  matter  of  course.    The  they  cannot   be 
leave  of  the  court  must  be  obtained,  before  they  can  be 
filed — and  without  that  leave  or  the  consent  of  the  adver- 
sary, they  make  no  part  of  the  proceedings  in  the  cause,  and 
cannot  be  noticed  here.  ^ 

But  the  admission  or  rejection  of  this  amendment,  does 
not  materially  affect  the  rights  of  the  parties.  It  makes  a 
part  of  the  defence,  that  Wesley  Trahan,  who  sold  to  the 
petitioner,  had  no  right  in  the  soil  as  derived  from  the  United 
States.  To  this  it  is  answered,  that  the  record  establishes  the 
fact,  of  both  plaintiff  and  defendant  claiming  under  the 
same  person,  and  that  the  latter  cannot  be  permitted  to  dis- 
pute his  own  title.  The  correctness  of  this  ailment,  in  its 
application  to  the  case  befoi^  us,  has  been  resisted,  on  the 
ground,  that  the  pleadings  do  not  shew  the  parties  claim 
under  the  same  persons.    In  our  judgment,  it  is  immaterial  ,     '1  '*,  ■Pp^'' 

from  the  pleartiny 

whether  the  pleadings  shew  the  fact  or  not,  provided  the  or  eTidence,  that 
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Eastern  Diititct,  evidence  does.    It  certainly  would  have  been  more  regular 

^hrmiory  1831.   -       ,  ,       ,.^  ^ 

y^^^.y'-^       for  the  petitioner  to  set  out  the  dmerent  conveyances  from 

TRAHAN       the  grantee  of  the  land  down  to  those  under  whom  he  held, 

m'mahnvsIiai.  thoi^h  we  are  not  prepared  to  say  it  was  indispensable. 

"^  ■         But  the  irregularity,  if  it  was  one,  was  cured   by  the  intro- 

uDderthe  flame  ti-  duction  oi  evidence  Without  any  opposition  being  made,  on 
be penStted  toat^  ^® gTOund  of  variance  from  the  allegations  in  the  petition. 
4ack  it.  We  conclude,  therefore,  the  judge  below  did  not  .err  in  de- 

ciding that  the  right  of  Brashears,  under  whom  both  parties 
claim;  could  not  be  a  subject  of  inquiry  in  this  suit.     The 
•  facts  of  the  plaintiff  claiming  under  Trahan,  who  claims 

under  Brashears,  and  that  the  defendant  claims  under  a 
conveyance  of  the  joint  right  of  Trahan  and  Bi*ashears, 
merely  shew,  that  the  parties  reach  the  same  source,  through 
different  channels. 

The  case  appears  to  have  been  greatly  litigated  in  the 
court  below,  and  no  less  than  fourteen  bills,  ot  exceptions 
were  taken  on  the  trial.      Our  view  of  the  case  renders  it 
unnecessary  to  express  an  opinion  on  them;  for  admitting 
*  \  ^jhj^aeiendant  was  connect  in  those  he  took,  in  relation  to  the 
attempts  to  establish  tliat  the  deed  to  the  plaintiff  was  a 
"  r  :*'  fipbli^ , acij  still  we  think  the  pliiintiff  must  recover.     He 
claims  undfBra  deed  from  Tralian  and  wife.     The  defendant 
. '  »  a^ti^  Qp>,titl$  under  a  sheriff's  sale,  subsequently  made  in  vir- 
•  *  ^.  .,     tue  of  a  judgment  against  Brashears  and  Trahan.     The  first 
is  attacked  as  fraudulent;  and  a  great  deal  of  the  difficulty 
which  attended  the  investigation  in  the  inferior  court,  arose 
from  an  attempt  to  sustain  that  allegation.    We  think  there 
is  full  and  satisfactory  proof  on  record,  free  from  all  techni- 
cal objections,  that  the  act  under  sous  seingpriv6,  was  made 
at  the  time  it  purports,  and  that  the  possession  under  it  w^as 
such  as  gave  notice  to  the  world.     Under  these  circum- 
stances, it  would  be  doing  worse  than  a  vain  thing  to  re- 
mand the  cause;  it  would  be  accumulating  costs  unnecessarily 

A  creditor  at  f«i  i.  i 

rait    the  on  the  defendant.    The  creditor  at  whose  suit  the  property 
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was  sold,  was  not  authorised  to  treat  that  conveyance  as  A  ^^^JI^^j'^'J^*' 
nullity,  and  seize  and  sell  the  property.     If  the  alienation  to        n^,^,^-*^ 
the  plaintiff  was  in  fraud  of  his   rights,  he   should  have       '"^"^'^ 
brought  an  action  to  set  it  aside.  m'm annus  fcAi. 

There  are,  however,  one  or  two  bills  of  exceptions  which    ^  ertv  is   told 

it  is  proper  to  notice.  cannot    treat    the 

^  ,     1       •    1  1  1       •  conveyance    as  a 

The  defendant  requested  the  judge  to  charge  the  jury,  nullity.  If  the  a- 
that  if  they  believed  the  deed  from  Brashears  to  Trahan  frtud^oThis^^T^to! 
and  wife,  was  a  disguised  donation,  the  same  was  a  nullity  '»®  ^^^^  ^  ^'j»K 

an  acuon  co  sec  ic 

unless  passed  by  authentic  act,  Eind  accepted  in  precise  terms  aside. 
by  the  donees.     This  charge  the  judge  refused  to  make,  and 
an  exception  was  taken  to  his  refusal. 

In  our  opinion  he  did  not  err.  The  opinion  called  for,  a  donation  un- 
embraced  the  question,  whether  a  donation  under  the  form  ^®'  *®  ^"^  ^^"^ 

^  ^  ^  onerous     contract 

of  an  onerous  contract,  was  null  and  void.    This  our  code  is  not  void 
has  not  said.     It  does  not  declare  that  aU  donations  shall  be  « 

made  by  public  act,  and  accepted  in  precise  terms  under 
j)eine  de  jmllite.    It  says,  all  acts  containing  donations,  shall 
be  null  and  void,  unless  they  pursue  the  form  indig] 
instrument  which  expresses  a  sale  for  value 
tains  no  donation.     This  article  of  our  Code  isl 
the  93Ist  of  the  Napoleon,  and  corresponds  wil 
again  is  verbatim  a  copy  of  the  ordonnance  of  1' 
lation  to  the  latter,  toe  have'  the  intevpretation  of 
Chancellor  IfAgusseau,  thatil  did  not  apply  to  ins 
which  had  the  form  of  an  onerous  contract.     That  interpre- 
tation,   though  adopted  at  first  with  some    hesitation  in 
reference  to  the  Napoleon  Code,  has  finally  been  received 
and  is  now  the  settled  jurisprudence  of  France.    The  act, ' 
it  is  true,  may  be  attacked  if  it  be  in  fraud  of  creditors;  or 
it  may  be  reduced,  if  more  than  the  diqK>sable  portion  is 
given;  but  it  is  not  void,  because  there  is  a  failure  to  express 
that  a  dohation  is  made.    When  we  consider  the  particular 
phraseology  of  the  enactment,  it  is  difficult  to  come  to  any 
other  conclusion.    The  prohibition  does  not  extend  to  the 
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*«*?«  ^''^,*»  contract,  but  to  the^  instrument  which  is  the  evidence  of  it, 

February  1831.  ^  -^ 

,,0^,r^^  If  the  legislature  had  intended  to  prohibit  all  donations,  ex- 
TRmvAW       eept  those  by  public  act,  it  must  be  presumed  they  would 

M'MAif  Nvs  k,  A&  have  said  so,  and  would  not  have  limited  it  to  acU  which. can- 

torn  them,  A  benefit,  disguised  under  the  form  of  an  onerous 
contract,  is  an  indirect  donatbn,  and  it  is  not  contained  in 
the  act  but  arises  from  evidence  dehors  it.  Totdliery 
Idv.  3,  tit.  1,  cap.  6,  N0,  474.  Ibid  lAv.  3,  tit%  cap.  4^  Nos. 
172  and  476.  (EuvresDAgtMeau^  no.  9, 361.  Sirey^  vo. 
15,  42— t&tVi  16,  383--t6td  18,  383. 

'  An  liBd&Tit  ibr      Annexed  to  the /notion  for  a  new  trial  was  an  JaifBdavit  of 

a  continuance  Mt- 

ting  forth  that  the  the  defendant,  that  he  had  beei}  informed  and  believed,  some 
iTveriW  teUe^ef,  ^^  ^^®  j'^  ^^  heeti  guilty  of  acts  of  misconduct.  The 
doM^  M^t'^contain^  ^^**^  of  the  judge  to  grant  a  new  trial,  on  this  allegation,  is 
the  name  of  the  one  of  the  errors  complained  of  We  think,  however,  he 
»  dSd  not  err. '  The  affidavit  does  not  disclose  the  name  of  the 

person  who  gave  the  information,  and  it  is  indi^nsible  it 
should.  Such  was  the  law  previous  to  the  passage  of  the 
Code  of  Practice,  and  nothing  in  that  woikhas  changed  it. 
The  affidavit  must  be  sufficiently  specific  to  ^Mtble  the  state 
to  prosecute  the  affiant  for  perjury,  if  he  should  swear  false- 
ly. It  would  be  impossible  to  do  so  where  the  oath  is,  fte 
has  been  infarmedandbelieves^vnihont  saying  who  informed 
him ;  for  the  allegation  is  not  Susceptible  of  being  dispro- 
ved— 3  Martin. 

We  think  the  judgment  js  erroneous  in  conclu(Cng  the 

party  on  the  question  of  fraud;  and  it  is  silent  where  it 

should  not  be,  on  a  matter  put  at  issue  h^  the  pleadings; 

^  namely,  the  value  of  the  improvements,  and  the  rents  and 

profits.  ^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed  ; 
atid  it  is  fiuther  ordered  and  decreed,  that  the^petitioner  do 
recover  of  the  defendants  the  land  claimed  in  the  petition, 
(,  however,  the  right  of  the  latter*  to  show  fraud  in 
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the  ueie  from  Trahan  and  wfe  to  the  petitioner,  if  an  ac-  ^^S,  JftS?* 
tion  be  instituted  to  annul  the  conveyance  on  that  ground.        n^-^^^w/ 
And  it  is  further  ordered,  that  the  case  be  remanded  to  the       *mwaw 
court  below,  for  an  inquiry  into  the  value  of  the  improve-  M'MAWwui  4rAi. 
ments  put  on  the  premises  while  the  defendant  was  in  good 
faith ;  and  that,  should  the  court  decide  that  good  faith  ter- 
minated before  judgment,  that  the  value  of  the  rents  and 
profits  be  then  investigated.    The  appellee  to  pay  the  costs 
of  this  appeal. 
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Tbe  CiQr  Council  have  the  power  to  eitiblish  marketi  ^iA  to  pKmde  ^    '  ^  ^ 
&e  cleaalinefls  and  salubrity  of  the  dty.  |~2I.  217 

They  have  an  undoubted  right  to  prevent  the  fiolation  of  any  ordinance    r^  ^^ 
they  may  paaa  in  relation  to  &e  markets. 

They  have  the  right  .to  confine  the  aal^  of  oysteza  to  certain  deaignited 
8tandB»  .and  to  pn^ent  their  being  sold  at  any  other.  , 

By  an  ordimifnce  pf  the  City  Council,  of  the  24th  August, 
1829,  tl^esaleoi  oy^ers  is  restricted  tP  certain  designs^ted 
stands  within  the  city  and  fauxbourgs,  and  the  sale  of  thejoji 
elsewhere,  expressly  prohibited  under  pain  of  a  certain  pisn» 
alty. 

The  plaintiff  having  violated  this  ordinitnce,  by  tt^.sale  of 
oysters  on  property  which  he  had  lea3^  for  that.puipQse, 
was  sued  by  the  defendants,  and  ji|dgment  rei^dered  against 
him.  He  brought  this  suit  to  recover  damages  for  ^  al- 
leged i9^rongiUl  interference  of  the  defendants,  apd  prayed 
they  might  be  perpetually  enjoined  from  di^urbijgy  him  in 
the  sale  pf  wholesome  oysters  on  the  property  which  he  bad 
leased  &r  that  purpose.  On  the  trial  of  the  caqse,  thp  court 
a  quo  charged  the  jury,  that  the  city  (^rppratiq^  l^d  a  rigl^t 
to  assign  places  for  the  sale  of  oysters,  and  tP.piphil^it  their 
being  sold  elsewhere ;  and,  further,  ^hat  tb^  plaintiff  bad  Qo 
cause  of  action. 

To  thischaif^  the  plaintiff  took  his  bill  of  exceptions. 

A2 


i 


) 


A 
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j-^^^Bigj, .   There  was  a  verdict  and  judgment  for  the  defendants*  and 

the  plaintiff  appealed. 


•^ 


Preston^  for  appellant,  contended : 
MATOft  ■»  Ai..      1.  The  District  Judge  charged  the  jury  erroneously  in  say- 
ing, that  the  corporation  of  New-Orleans  had  a  right  to  pre- 
vent the  plaintiff  from  selling  oysters  on  his  private  property. 

2.  The  corporation  of  New-Orleans  have  no  power  gran- 
ted by  their  charter,  to  pass  an  ordinance  to  that  effect. 

ilfcreotiand  Soulcj  for  appellees. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  he  rented  two  small  pieces  of  ground, 
in  the  city  of  New-Orleans,  as  stands  for  the  sale  of  whole- 
some and  sound  oysters,  and  the  defendants  have  sued  him 
in  several  instances,  and  recovered  sundry  sums  of  money 
as  fines,  under  an  ordinance  of  the  City  Council  of  the  14th 
August,  1829 ;  and,  by  repeated  suits  for  such  fines,  intend 
to  harrass  and  dislress  the  plaintiff,  so  as  to  deter  and  pre- 
vent him  firom  continuing  to  gain  his  livelihood  by  selling 
oysters — that  the  ordinance  is  illegal  and  unauthorized  by 
the  charter.  He  prayed  he  might  have  judgment  against  the 
defendants  for  five  hundred  dollars,  and  that  they  might  be 
peipetually  enjoined  from  thus  disturbing  him  in  the  sale  of 
sound  andwholesonle  oysters. 

The  defendants  denied  the  plaintiff's  right  of  action,  and 
averred  the  Council  had  not  exceeded  its  legitimate  powers 
in  passing  the  ordinance. 

There  was  a  verdict  and  judgment  for  the  defendants,  arid 
the  plaintiff  appealed. 

At  the  trial,  the  court  chaiged  the  jury,  at  the  request  of 
the  counsel  for  the  defendants,  that  the  corporation  had  the 
right  to  prevent  the  sale  of  sound  oysters,  by  individuals,  on 
their  private  property.  To  this  opinion  the  plaintiff's  coun- 
ael  took  a  bill  of  exceptions. 

The  case  rests  entirely  on  the  validity  pd  legality  of  the 
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ordinance.  The  pfeintiflP^  counsel  has  urged  that  corpora-  *  jpfe&SjJ^J: 
tionSybeingmere  creatures  of  the  legislature,  cannot  exercise 
any  powers  except  those  given  by  their  charters,  or  subse- 
quent acts  of  the  legislature;  and  that,  in  the  present  case,  the  mayor  kt  al. 
City  Council  exceeded  their  powers.  The  city  council 

It  appears  to  us  the  District  Court  did  not  err.    The  City  ^^^^^  ^^«^ 
Council  has  the  power  to  establish  markets,  and  to  provide  «nd  to  provide  for 

«^  .  thecleanlmeHand 

for  the  cleanliness  and  salubnty  of  the  city.  salubrity  of   ^ 

In  establishing  markets  they  designate  certain  spots  or  *^^' 
places  for  the  sale  of  certain  articles  of  provision ;  in  doing 
so  they  facilitate  the  people  in  th<5  purchase  of  provisions 
of  first  necessity,  by  confining  the  sale  of  them  to  particular 
places  and  hours  of  the  day — and  they  facilitate  the  inspec- 
tion of  provisions  ;  and  by  the  hire  of  stalls  they  raise  money 
to  defray  the  expenses  of  building  market-houses,  and  pay 
the  salaries  of  officers  they  appoint  to  prevent  the  sale  of  un-     ^ 

•  TTiey   haye  an 

sound  provisions— and  they  have  an  undoubted  right  to  pre-  undoubted    rii^t 
vent  the  violation  of  ordinances  they  may  pass  in  establish-  lationof'any  oidi- 

It  appears  they  have  established  several  stands  on  the  ^*  marketi. 
levee  for  the  sale  of  oysters,  and  they  farm  out  these  stands. 

The  ordinance  complained  of,  is  an  auxilliary  one  to  that 
establishing  these  stands.  The  Council  thought  it  proper  to 
confine  the  sale  of  oysters  in  the  city  to  these  stands. 

No  one  would  rent  a  stall  to  sell  meat  in  the  market-house, 
or  any  of  these  stands,  if  butcher's  meat  or  oysters,  could 
be  sold  in  a  temporary  stall  near  the  market-house,  or  else- 
where,  or  sell  oysters  at  any  other  stand. 

The  ordinance  prevents  the  keeping  of  heaps  pf  oysters  nght   to  confine 


elsewhere  than  in  those  stands.    In  this  the  salubrity  of  the  to^ce^ndSm" 

fid  stands,  and  to 
nevent  their  be- 


densna- 

city  seems  to  have  been  considered  by  the  Council.    Heaps  ^  stands,  and  to 


"  *     prevent  taeu  do- 

of  oysters  having  a  great  tendency  to  putrefaction,  mg   sold  at  ny 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiSrmed  with  costs 
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sjwrss  M.  moGurs. 

APPXAL    FROM     THB    COURT     OF     THE     THIRD    DISTRICT, 

THB   JUDGE  .  THEREOF    PRESIDING. 

A  receiptor  a  date  posterior  to  the  eontesiaHo  lites,  is  no  evidence  of  the 
eodstence  of  the  lacti  alleged  by  die  pleadings  against  either  of  the  parties 
to  the  suit 

AMioai^  no  answer  be  put  in,  a  supplemental  petition  cannot  be  filed 
without  ieare.  To  supply  Che  deficiencies  of  a  petition  is  to  amend,  and 
DO  amendment  can  take  place  in  the  pleadings  without  the^leave  of  the  coort 
or  the  consent  of  the  adverse  party. 

It  is  not  too  late  after  the  jury  are  «wom,  to  strike  lirom  the  record  docu^ 
menti  irregularly  filed. 

Evidence  diat  a  documetat  bad  been  seen  among  the  papers  of  a  deceased 
person,  searched  for  and  could  noi  be  found,  and  that  some  of  his  papers 
Werelost,  is  not  sufficient  to  enable  |jh«>  party  to  give  parol  proof  of  its  con- 
tapts. 

The  Court  should  charge  the  jury  not  to  notice  a  supplemental  petition 
irregularly  filed--otherwise,  if  no  objection  be  made  to  the  introduction  of 
evidence  in  support  of  iti  allegations. 

A  plaintflft  wammtor  is  tin  Inadmissible  wHness  in  support  of  the  plaintifib 
title. 

This  cause  was  remanded  without  an  inqoiiy  into  the 
merits  upon  certain  bills  of  exceptions  taken  by  the  defen* 
danty  and  stated  at  laige  in  the  opinion  of  the  court  de« 
livered  by 

Martin  J. 

The  counsel  of  the  defendant  and  appellant  has  called  our 
att^tion  to  several  bills  of  excepti<»is : 

1.  At  the  trial  of  this  case,  it  being  necessaiy  to  prove  the 
sale  of  a  slavfe,  in  the  year  1814,  by  Robinson  to  Walsh,  a 
receq>t  of  the  consideration  money,  dated  May  22, 1830,  the 
day  of  the  trial  was  offered  in  evidence.  The  introduction  of 
it  Was  q>posed  by  the  defendant ;  the  objection  overruled 
and  a  bill  of  exceptions  taken. 

2.  After  the  jury  were  swom,  the  defendant  moved  the 
court  to  order  the  striking  off  a  supplemental  petition,  ffled 
by  the  plaintiff,  after  the  original  one,  without  leave  of  the 
court  or  the  defendant's  consent,  calling  Lobdell  in  warranty. 
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The  motion  was  overruled  and  the  defendant  took  a  bill  of  ^^f!^^,,^!^i 
exceptions.  v-#^v^w/ 

3.  The  defendant  objected  to  the  introduction  of  parol        ^^^^^ 
evidence  of  the  contents  of  a  bUl  of  sale,  sous  seingprw6      ntootv. 
of  a  slave,  on  the  ground  that  the  loss  of  it  was  not  suffi- 
ciently pipvcn.    The  objection  was  ovemilled  and  a  bili  of 
exceptions  taken* 

4.  The  defendant's  counsel  requested  the  court  to  chaige 
the  jury,  that  the  supplemental  petition,  the  answer  thereto, 
and  the  evidence  in  support  of  the  allegations  in  these  do- 
cuments, should  be  disregarded  by  them.  The  court  refused 
to  give  the  charge,  and  a  bill  of  exceptions  was  taken. 

5.  The  plaintiff  offered  as  a  witness  against  the  defendant 
Lobdell,  called  in  as  a  warrantor.  His  admission  was  ob- 
jected to— the  objection  overruled  and  a  bill  of  exceptions 
taken. 

1.  Robinson's  receipt  being  of  a  date  posterior  to  the  con-  ^  receipt  of  a 
testatio  lites,  or  issue  joined,  could  not  be  evidence  of  the  ^e^contwfaSo  h- 
existence  of  the  fisu^ts  alleged  by  the  pleadings  against  ei-  tea  is  no  evidence 

of  tbo  nkcts  ul^red 

ther  of  the  parties  to  the  suit  He  ought  to  have  been  by  the  pleadings 
sworn  and  cross-examined,  and  the  court  erred,  in  our  opi-  JS^^^m  to'  the 
nion,  in  receiving  his  receipt  in  evidence.  present  suit 

2.  The  supplemental  petition  was  filed  before  the  answer  AiAongh  no 
was  filed ;  but  we  do  not  think  this  circumstance  authorized  ^^tm^Sd*iSti* 
its  being  filed  witJumt  leave.    To  supply  the  deficiencies  of  ^^^^  f^^'^L  ^ 

,  ,       ,  ,  1 1  V  jHeadwitboutiettve 

a  petition  is  to  amend  it,  and  we  think  no  amendment  can  —To  msppiy  the 
take  place  in  the  pleadings  without  the  leave  of  the  court,  petition  is  to  «- 
or  the  consent  of  the  adverse  party.  The  Code  of  Practice,  JJendlnSt  °^ctt 
419,  authorizing  the  amendm^t  of  the  petition,  ^  after  *^^^!!f®  %*** 
issue  joined,"  has  given  rise  to  the  ide^  that  the  last  three  the  leavio  of  tilie 

_j    1  1        xi_        i_  j'^  court  or  the.  con- 

words  have  no  meanmg,  unless  there  be  some  difference  as  Mntof  the  sd^en^ 

to  amendments  before  and  amendments  after  issue  joined  ;  ^^' 

and  if  there  be,  the  difference  is  either  that  there  is  no 

amending  before^  or  the  amendment  then  requires  neither 

leave  or  consent.     Hence  it  is  urged,  as  before  issue  joined 
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^ l^Sw^*!^*!    *™®'^"^®'*^  Qfo^X,  to  be  granted  more  easily  than  after^  as 

they  are  then  attended  with  less  trouble  and  delay.     We 
ou^t  to  adopt  the  latter  alternative  and  allow  amendments 
BiooiNs.       bef&ref  without  leave  or  consent. 

We  think  the  reasoning  inconclusive.  The  French  text  of 
this  article  of  the  code  presents  the  issue  joined  as  present- 
ing no  obstacle  to  an  amendment :  "  Quoiqu'il  y  ait  contes- 
tation en  cause,  le  demandeur  peut  se  faire  autoriser  par  le 
juge  a  amender  sa  petition."  We  think  we  give  its  full  effect 
to  every  word  of  the  English  text,  if  we  take  the  meaning 
of  the  legislature  to  be,  to  allow  amendments,  with  leave  or 
consent,  even  after  issue  joined. 

We  are  of  opinion  the  supplemental  petition  was  irre- 
gularly filed  without  leave  or  consent. 

But  the  motion  to  strike  it  off  was  held  to  be  too  late,  as 

•fter'thT^iurv  ^are  ^'^^  i^^  "Were  swom.  We  are  of  opinion,  it  was  then  stiD 
irfrom  to    strike  time,  because  it  was  necessary  to  remove  from  their  consi- 

from    the    record  ; 

doctiments  irregu-  deration  whatever  had  been  irregularly  put  on  the  files  of 

lariy  filed.  ^v  \^ 

the  court. 

3.  The  loss  of  the  bill  of  sale  was  said  to  have  been  pro- 
ven by  Butler,    who  deposed  he  had  seen  it  among  the 
papers  of  the  deceased,  either  before  or  since  the  vendee's 
Evidmce  that  a  death — that  he  veas  the  vendee's  executor,  and  some  of  the 
•e«tt°Mn!?^'^  papers  of  the  estate,  particularly  a  certificate  of  bank  stock, 
papers  of  tbe  de-  was  lost — That  Dabney  examined  the  papers  of  the  estate, 

ceased,    searched 

for,  and  could  not  to  find  the  bill  of  sale. 

he  found,  and  that       -wxr  r       *   *        ^i_  ^       iv   •      j.        •  j  i* 

some  of  the  pa*  We  are  of  opimon  there  was  not  sumcient  evidence  of 
P^  ^cien?'  to  ^^  '^^^*  Every  fact  swom  to,  may  and  we  believe  to  be 
enable  the   party  true,  and  notwithstanding,  the  loss  may  not  exist. 

to  sive  pasol  proof  ,  . 

of  Its  contents.  We  think  the  judge  erred  iii  refusing  to  charge  the  jury 

not  to  notice  the  allegations  in  the  supplemental  petition.  We 
charge  the  jury  have  ahready  said  it  made  no  part  of  the  regular  pleadings. 
p?eiMnto?i^titiOT    '  As  to  the  evidence^  in  support  of  these  allegations,  it  does 
"Slon^  ^-"  not  appear  to  have  been  objected  to,  and  the  court  did  not 
objection  bt  made  err,  in  refitting  to  instruct  the  jury  to  disregard  it. 
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5.  Lobdell,the  plaintifTs  warrantor, was  certainly  inadmifl-  Ea«tem  Dwtriot, 
sible  as  a  witness,  in  support  of  the  plaintiff's  title.  v^^v^-^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the        bainks 
judgment  of  the  District  Court  be  annulled,  avoided  and      HiooiNg. 
reversed,  and  the  case  remanded,  with  directions  to  the 


.    ,  1     .     -rfc  t  •  •  1  11  to  the  introduction 

judge  not  to  admit  Kobmsons  receipt  or  acknowledgment  of  evidence  in  sup. 
in  evidence — ^to  allow  the  striking  off  of  the  supplemental  ^'plaintiff's  wa^ 
petition — not  to  admit  parol  evidence  of  the  contents  of  the  ™*9J,"  ■?  ""*?■ 

.  ,  ,  missible  witness  in 

bill  of  sale,  till  the  loss  of  it  be  better  proven,  nor  to  receive  support    of    the 
the   warrantor's  testimony  in  support  of  the  title.     The 
appellee  paying  costs  in  this  court. 


FLOWER  vs.  HAGAJf  8f  CO,-^OJVES,  APP'T. 

KVVRlLh   FROM   THE    COURT   OF   THE    FIRST    DISTRICT. 

A  co-defendant,  although  he  reside  in  a  different  parish,  must  answer  in 
that  where  the  suit  is  brought 

Notliing  prevents  a  suit  being  brought  for  the  surrender  of  a  note  not 
sued  on. 

The  defendants,  residing  in  different  districts,  were  made 
parties  to  this  suit,  the  object  of  which  was  to  obtain  the 
cancelling  of  a  note  which  the  firm  of  W,  &  D.  Flower  had 
executed  to  Hagan  &  Co.,  and  which  Jones  was  attempting 
to  off-sett  against  a  judgment  rendered  against  him  at  the 
suit  of  the  Messrs.  Flowers,  in  the  parish  of  St.  Tammany. 

The  petition  stated  that  the  note  came  into  the  possession 
of  Jones,  long  after  it  was  due,  fraudulently  and  without 
consideration.  That  Hagan  &  Co.  were  the  real  owners, 
and  indebted  to  the  jSrm  of  W.  &  D.  Flower.  Service  of 
the  petition  and  citation  was  made  upon  Jones,  who  failing 
to  appear,  a  judgment  by  default  was  taken,  which  was 
afterwards  made  final,  and  from  which  Jones  appealed. 

Pierce,  for  appellant,  assigned  for  error  apparent : 

1.  The  appellant  is  parish  judge  of  the  parish  of  St 
Tammany — and  should  be  so  known  to  the  judge,  and  that 
k«  had  there  his  domicil.— Article  162  of  the  Code  of 
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EMUm    District  Practice,  says  that  one  must  be  sued  before  his  own  judge, 

y^^.^,-^^       i.  e.  before  the  judge  o(  the  place  of  his  domicil,  and  this 

ri.owBB       ^jj^gg  iJQ^g  nol  come  within  the  only  exceptions  now  allowed. 

HAOAw'ix  AL.  _C.  p.  art.  163,  164,  165, 166, 167. 

Jona  <m  <•  2   ipjj^  action  is  not  maintainable — the  suit  is  to  have  a 

note  returned,  which  is  not  sued  upon. 
Hennerij  contra : 

1.  The  appellant,  although  residmg  out  of  the  iSrst  jodicial 
district,  was  legally  cited  and  bound  to  answer,  ^  his  co- 
defendants  resided  in  the  first  judicial  district 

2.  He  did  not  decline  the  jurisdiction  of  the  court. 

Martinj  /.  delivered  the  opinion  of  the  court 

Jones,  the  appellant,  assigns  as  error  apparent  on  the  face 
of  the  record : 

1.  That  he  is  judge  of  the  parish  of  St  Tammany,  and 
should^  03  9uc^,  be  known  to  the  judge  of  the  first  district, 
and  he  has  his  domicil  in  s&id  parish.  He,  therefore,  is 
sueable  there  only — Code  of  Practice,  162 — as  he  does  not 
come  within  any  of  the  exceptions  in  the  Code. 

2.  The  acticm  is  not  maintainable,  being  brought  for  the 
,  «   ,   ^  surrender  of  a  note,  which  is  not  sued  on. 

A  oo-aefendant 

iMowh  be  reside  The  appellant  did  not  plead  his  commorency.  If  he  had, 
riflh  muft'^uiiwer  i^  would  have  been  of  no  avail,  as  his  co-defendants  were 
■iitS^brouAt**^*  residents  of  the  parish  in  which  the  suit  was  brought 

Nothing  prevents  a  suit  being  brou^t  for  the  surrender  of 

cS'^MltoiMniwS  '*  ^  therefore,  ordered,  adjudged  and  decreed,  that  the 
oa.  judgment  of  the  District  Court  be  affirmed  with  costs. 


yofluog  caa  be  aBiigned  9b  trpxr  ^f  kao  «rhidi  cinild  huve  been  cored  by 
eridence  legally  gir^li  M  4^  ta^- 

Witkout  a  statement  of  facts  tbe  Sujfreme  Court  cannot  imow  wbat  eri- 
dcMe  wasbitfodueed,  and  are  bound  to  preauae,  until  the  contrary  is 


OP  THE  STATE  OF  LOUISIANA.  325 

fthown,  that  the  judgment  below  wa»  rendered  under  those  ciicumstances.  Eastern  District, 

and  with  that  evidence  which  made  it  correct  and  legal.  ^^ 

Pleading  to  the  merits  is  only  one  way  of   givinii^  jurisdiction  to  the 

court.    Issue  joined  on  any  other  matter,  unless  where  the  mcompetency  of  ^^ 

thejudge  is  absolute,  will  have  the  same  effect  haoait  et    ai*. 

Jonea^  <gtpell<mt* 

Porter^  J.,  on  a  rehearing,  delivered  the  opinion  of  the 
court. 

This  ease  was  decided  last  Summer  just  before  the  ad- 
journment of  the  court,  but  a  rehearing  has  been  granted  on 
the  application  of  the  appellant. 

We  have  heard  his  counsel,  who  contends  that  on  an  obli- 
gation which  is  joint  and  severed^  there  is  no  joint  remedy 
where  the  parties  live  in  different  parishes. 

We  waive  the  final  settlement  of  this  question,  until  a  case 
arises  which  will  render  the  examination  and  decision  of  it 
necessary. 

The  present  is  not  such  a  one.  On  the  last  argument, 
the  counsel  for  the  appellee  has  drawn  our  attention  to  the 
manner  the  cause  comes  before  us.  There  is  no  statement 
of  facts,  and  the  appellant  relies  alone  on  an  error  of  law 
appearing  on  the  face  of  the  record. 

That  error  is,  that  the  defendant,  Jones,  is  sued  in  a  dif- 
ferent parish  from  that  in  which  he  resides.  asri^^""  wTn^Tr 

It  is  the  settled  jurisprudence  of  this  court ,  that  nothing  of  law  which  could 

*        '^  '  -o  jjj^yg   i^^n   cured 

can  be  assigned  as  error  of  law^  which  could  have  been  by  evidence  legal- 
cured  by  evidence  legally  given  on  the  trial,  and  this  for  the  JiaiP^^° 
most  obvious  reason.    Without  a  statement  of  facts,  we     ^j*^°^*  */*Vi?I 

ment  of  facts  tne 

cannot  know  what  proof  was  adduced,  and  we  are  bound  supreme  court  can- 

.,    ,  .       ,  I  1       .    1  notknowwhat  e- 

to  presume,  until  the  contrary  is  shewn,  that  the  judgment  vidence  was  intro- 
below  was  rendered  under  those  circumstances,  and  with  bound* to  *pres\mie 
that  evidence  which  made  it  legal  and  correct.  P^j}  ***«  Ti'IS^i 

^  IS  shown,  that  the 

The  application  of  this  rule  to  the  case  now  under  consi-  judgment    below 
deration,  shews  at  once  the  impossibility  of  reversing  the  der  those  circum- 

:..^^*»A.^4>  stances,  and   with 

judgment.  ^^^      evidence 

Our  legislature  has  adopted  the  principle  of  the  Spanish  ^^^^^J^jd^^ai  ""^^ 
law,  that  a  judgment  by  default  presents  a  species  of  the 

B2 
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Eastern  District.  coiUeslotio  lilu,  and  heoce  the  Code  of  Practice  retpiiies 

s^^^Z^      P^'^f  ^  ^  adduced,  befi^e  the  judgment  can  be  made 

FLowsR        final. 

H  AG  an''«t  At,      Now  it  is  clear,  proof  might  liave  been  legally  introduced 

JoMM  qpp''-      in  thirinstajice,  to  enable  the  court  below  to  give  judgment 

against  the  defendant.  Its  jurisdiction  over  the  subject  mat- 
ter  is  not  contested.  The  alleged  defect  is  in  relation  to  the 
person.  Tlie  personal  privilege  might  be  waived,  and^evi- 
dence  of  the  consent  to  let  the  court  decide  on  the  matters 
arising  out  of  the  [petition,  might  have  been  given.  Counsel 
Pleading  to  the  indeed,  have  read  from  the  Code  of  Practice,  an  article  to 

mentfl  is  only  one       .        '  'n        •  j 

way  of  giving  ju-  shew,  that  nothing  but  a  plea  to  the  merits  will  waive  a  de- 

risdiction    to    the  ,..,..        ,         ,  ,•1^1        •  ^   :^„ 

court.  Issue  join-  fect  as  to  the  junsdiction;  but  that  article,  taken  m  connexion 
mattTr,  ""^  un\Z  with  othcrs  in  the  same  work,  shews  that  pleading  to  the 
were  theincompe-  ^q^\i^  isonlv  one  wav  of  the  defendants  consenting  to  give 

tencyof  thejud^e  .  «-*        ^ 

is  absolute,  will  the  court  jurisdiction.  Issue  joined  on  any  other  matter,  un- 
fcct.  less  where  the  incompetency  of  the  judge  was  absolute, 

would  have  the  same  effect,  and  express  consent  would  be 
stronger  than  either. — Code  of  Practice  93,  333. 

The  'probability  or  improbability  of  such  proof  having 
been  given,  does  not  affect,  in  the  slightest  degree,  the 
soundness  of  this  conclusion.  If  it  could  have  been  given, 
legally'giving  it  is  sufficient. 

Our  former  judgment,  therefore,  does  not  reqmre  to  be 
changed. 


PMESTOATti.  ZABRI8K7. 
APPEAL   PROM    THE   COURT   OP    THB    CITT     A.NB   PARISH 

OP  NEW-ORLBANS. 
It bek)OT«i^«plaiiitiffinipoMdiw>ry  action,  to bhowthU  liftpoHened 
«  owiMr»  ortbat  w  imu  fivetuary,  he  was  entitLed  to  the  nee,  or  had  a 
Mtl  right  grewiDg  from  fodi  real  eetate  or  slayes. 

This  suit  was  brought  to  recover  the  possession  of  two 
davesy  of  which  the  plaintiff  alleged  he  had  been  fraudulent- 
ly dispossessed  by  tbe  defendant.    It  app«aml  firom  the  «vi- 
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dence,  that  the  defendant  had  seiKt  the  slaves  to  the  plain-  ^^^^"^8*5 
tiff,  and  at  the  same  time  received  from  the  latter  three       \^-^^^ 
others.    The  slaves  remained  with  the  plaintiff  aboot  two       fbmtox 
months,  when  they  were  ordered  back  by  the  defendant,  to      zabriskt. 
whomthey  returned.    Judgmentjof  nonsuit,  from  which  the 
plaintiff  appealed. 

Hoffman  for  appellant : 

1st.  The  evidence  estaKshes  clearly,  that  the  plaintiff  pos^ 
sessed  as  owner,  and  that  he  was  fraudulently  dispossessed 
by  the^defendant. — Code  (^  Practice  4!7f  53,  54. 

2d.  No  evidence  of  title  could  be  ofiered  in  this  action. 

« 

Morse^  contra : 

1st  The  evidence'shows  thatjthe  slaves  were  on  trial,  and 
were  in  possession  of  plaintifl^  oonfcMinaUy  to  article  49  C.P. 

Martin^  /.,  delivered  the  opinion  of  the  court 

This  is  a  possessory  action  for  two  slaves,  which  the  plain- 
tiff alleges  were  fraudulently  taken  from  his  possession. 
The  genend  issue  was  pleaded ;  there  was  judgment  as  in 
the  case  of  a  nonsuit,  and  the  plaintifi  appealed. 

The  record  shows  that  the  slaves  were  sent  to  the  plain- 
tiff by  the  defeodant,  wiioy  a  few  weeks  after  sent  orders,  by 
a  black  boy,^to  them  to  return  home,  which  diey  did. 

The  evidence  does  not  enable  us  to  discover  for  what  pur- 
poses the  slaves  w^re  sent  to  the  plaintiff.  During  the  ar- 
gument his  counsel  has  urged^they  were  sent  in  exchange  for 
one  or  more  others,  sent  by  the  plaintiff  to  the  defendant ; 
while  the  tatter's  counsel  has  urged[an  exchange  was  contem- 
plated, and  the  slaves  reciprocally  sent  on  trial. 

It  behooves  the  plaintiff  to  have  shown  that  he  possessed  piaiL^i^^i^ 
the  slaves  as  owner,  or  usafruduary,  that  he  was  entitled  to  "h^^harh^'^  ^ 
their  use,  or  had  a  real  right  growing  from  these  slaves. — C  •«M«d«»  owner,©! 

rTkA^r\  _j  11  that  M  ogu  fnictu- 

oj  frac.  47. — One  years  peaceable  possessiOD,  or  a  posses-  aiy  he  was  enti- 
sion  of  less  than  one  year  and  on  eviction  by  fraud  or  h2d  i^i^ht'^^w- 
violence.— /d.  40,  2.  '^%  ^">«  '^  '•»' 

ettate  or  slayef. 


vs. 

ZJkBBIBKT. 
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Intern  District,  No  possession  in  the  plaintiff,  of  the  nature  of  that  required 
v,^^^^^ .  '  by  the  Code  has  been  shown.  His  seems  to  have  been 
pRESToif  a  mere  precarious  possession.  It  lasted  but  a  few  weeks. 
The  defendant  would  not  have  been  guilty  of  fraud  had  he 
ordered  the  slaves  home,  and  he  connot  be  said  to  have 
been  so,  by  sending  orders  to  them  to  return,  by  a  black  boy. 
He  is  a  free  colored  person,  and  may  have  been  deterred 
from  going  to  the  plaintifi's  house  to  order  his  slaves  home, 
by  the  apprehension  of  giving  rise  to  some  altercation. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs. 


THOMPSOJ>r  ET  AL.  FOR  THE  USE  OF  DECALA  vs.    THE 
MISSISSIPPI  MARIJ^E  AJfD  FIRE  lATSURAJWE    COMPAJYV. 

APPEAL     FROM     THE    COURT   OF     THE    PARISH     AND    CITY 

OF    NEW-ORLEANS. 

A  cause  will  not  contiDue  without  the  oath  of  the  party  that  due  dilli- 
gence  has  been  used. 

To  support  an  allegation  of  the  breach  of  warranty,  a  judicial  sentence  it 
not  indispensable  ;  but  to  supply  the  want  of  it,  other  evidence  must  prove 
diat  the  acts  were  illegal,  and. that  forfeiture  followed  them,  or  would  have 
followed  them. 

Hie  introduction  into  Mexico  of  prohibited  articles  produces  their  forfei- 
ture, but  no  penalty  is  inflicted  on  the  vessel  which  carries  them. 

niidt  trade  is  that  which  is  made  unlawful  by  the  laws  of  the  country 
where  it  is  to  be  carried  to.  That  trade  which  the  officers  of  the  govern- 
ment may  choose  to  designate  as  illegal  to  suit  their  own  purposes,  cannot 
be  recognized  as  such  by  the  tribunals  of  other  countries. 

A  warranty  against  illicit  trade  is  forfeited  only  by  the  vessel  being  enga- 
ged in  an  illicit  trade,  which  renders  her  liable  to  seizure.  If  the  illicit 
trade  be  not  the  ground,  but  only  the  pretext,  there  is  no  breach  of  warranty. 

If  on  tiie  vessel  being  seized  the  captain  be  thrown  into  prison,  and  on 
his  being  released  makes  immediate  claim  for  her,  and  is  threatened  widi 
death  if  he  persist,  he  cannot  be  charged  with  negligence. 

If  the  difficulty  of  recovering  the  vessel  be  great,  and  the  prospect  of 
getting  her  into  possession  so  as  to  pursue  the  voyage  feeble,  an  abandon- 
ment may  take  place. 

This  was  a  suit  to  recover  as  for  a  total  loss,  under  a  policy 
of  insurance  upon  the  schooner  Rebecca  and  Eliza,  on  a 


OF  THE  STATE  OF  LOUISIANA.  229 

voyage  from  New-Orleans  to  Tampico.     The  policy  con-  ^2f^™  ^im^i** 
tained  the  following  clause  :    "  Warranted  by  the  assured        s-i^-v-w^ 
free  frdm  any  charge,  damage,  or  loss  which  maj^  arise  in  '^^^^^^^^  *  ^^ 
consequence  of  having  been  engaged  in  illicit  or  prohibited  missimippima- 
trade  at  anytime  whatsoever."    The  defendants  resisted  the     in  sua.  co. 
claim  upon  the  following  grounds: 

1.  Because  the  captain,  for  whose  use  the  suit  was 
brought,  caused  to  be  shipped  onboard  the  vessel,  a  variety 
of  merchandise  which  he  knew  to  be  contraband  and  prohi- 
bited by  the  Mexican  government  at  Tampico. 

2.  Because  upon  liis  arrival  at  Tampico,  he  sold,  or  at- 
tempted to  sell  the  prohibited  cargo  to  the  Spanish  royal  for- 
ces, then  at  w^ar  with  the  Mexican  government,  which  was 
the  true  cause  of  the  loss  of  the  vessel — and,  further,  that 
he  did]not  labor,  sue  for,  and  travel  for  the  recovery  and  pos- 
session of  the  vessel,  as  he  was  bound  to  do  by  the  terms  of 
the  policy.  ■  , 

It  appeared  from  the  testimony  in  the  cause,  that  when 
the  policy  was  subscribed,  it  was  a  matter  of  public  notorie- 
ty, that  the  port  of  Tampico  was  in  possession  of  a  Spa- 
nish invading  force,  and  that  a  proclamation  of  the  com- 
manding general,  declaring  the  port  free  for  provisions  (with 
the  exception  of  flour)  had  been  published  in  the  gazettes  of 
New-Orleans — 

That  between  the  departure  of  the  vessel  from  New- 
Orleans,  on  the  second  of  September,  and  her  arrival  at 
Tampico  on  the  fifteenth,  the  port  had  been  retaken  by  the 
Mexicans,  who  hoisted  Spanish  colors  to  decoy  in  vessels 
that  were  laden  with  provisions — That  the  Rebecca  and 
Eliza  was  seized  by  a  military  force,  dismantled,  and 
the  captain  and  part  of  the  crew  imprisoned — ^That  the  ves- 
sel and  her  cargo,  consisting  of  com  and  other  articles  of 
provision,  was  sold  at  auction  without  any  judicial  proceed- 
ings— ^That  the  introduction  into  Mexico  of  prohibited  arti- 
cles produced  their  forfeiture,  but  not  that  of  the  vessel. 
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EMtem  District,  It  further  appeared,  that  the  captain  upon  his  release  from 

^^,^,^.^^        pnson,  appled  to  the  commander  m  chief  lor  the  restoration 

THOMPSON  4  A  I'  of  his  vessel,  and  was  ordered,  under  the  pain  of  death,  to 

Mifsi8iiF¥iHA-  desist  from  any  further  aj^lication. 

iirsum.  CO.  When  the  cause  was  called  for  trial,  the  defendants  moved 

for  a  continuance  on  the  ground,  (unsupported  by  affidavit) 
that  a  commission  had  not  been  returned  although  due  dilli- 
gence  had  been  used  in  forwarding  it  to  Tampico.  The 
court  overruled  the  motion,  and  the  defendant  took  his  bill  of 
exceptions.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendants  iq>pealed. 

Morse,  for  appellants,  made  the  following  points : 

1.  The  exception  to  the  opinion  of  the  judge  tf  quo,  refu- 
sing to  grant  a  continuance  j^should  be  sustained,  and  the 
cause  remanded  for  a  new  trial. 

2.  The  judgment  of  the  court  a  quo  should  be  reversed, 
and  judgipent  rendered  in  favor  of  the  fq)pellant8  for  the 
following  reasons : 

1.  Itisinevidencetfaatthe  appellee  has  broken  his  cove- 
nant of  warranty  in  entering  the  port  of  TamfHCo  with  a  con- 
traband and  prohibited  cargo  of  |m>visioiiS9  for  Ae  purpose 
of  illicit  trade* 

3.  That  the  seizure  and  detention  of  the  vessel  was  the 
consequence  of  such  illegal  conduct  on  the  part  of  the  as- 
wredf  and  attribotabie  to  his  iault«  negligence,  or  nisoon- 
duct 

3.  llifttthe  assared  did  not  use  the  necestary  precaution 
in  entering  the  port  of  Taffi}»eo»  in  attempting  to  cross  the 
bar  witboQta  pifet,  whereby  the  vessel  was  run  ashore. 

4  Hw  wMved  did  not  labour  or  sue  for  the  recovery  of 
die  vessel  as  he  bound  himself  to  do,  but  abandoned  the  same 
iBegally,  thereby  converting  a  partial  into  a  total  loss,  by  his 
own  fault  and  negligence.  This  is  not  a  case  of  loss  of 
vessel  or  voyage  thai  will  authorise  an  abandonment 

PretUmttoam: 
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1.  There  was  no  intention  on  the  part  of  the  captain  to  Eastern  District, 
engage  in  unlawful  trade.  He  did  not  even  kno\^  that  the  ^v^,^^^ 
port  was  in  possession  of  the  Mexicans  until  the  vesset  was  thompsow  k  aj^ 
seized.  Totause  a  forfeiture,  there  must  be  the  intention  misbissippima- 
to  engage  in  illicit  trade.— 2  Gaaism,  210,  211.— Droit  ?n?ub*co.'" 
Maritime,  art,  1884. 

2.  If  the  unlawfullness  of  the  trade  ceases  before  capture, 
the  vessel  cannot  be  condemned. — 6  Robinsmis  Reports^ 
390.— 2  GaUisan,  215,  216.— 3  Robinson,  168.— 3  Mason's 
reports  p.  6.  • 

3.  The  cargo,  consisting  of  provisions,  was  not  contrar 
band  of  war  ;  1st.  Because  Tampico  was  neither  blockaded 
nor  besieged — on  the  contrary,  it  was  possessed  by  three 
thousand  regular  troops.  The  speedy  capitulation  of  the 
invading  army,  though  it  occurred,  could  not  have  been 
anticipated.  2d.  The  provisions  were  not  intended  for  the 
army  exclusively,  but  for  the  inhabitants  generally,  whether 
natives  or  foreigners. 

4.  The  progress  of  civilization  has  established  as  a  prin- 
ciple of  the  law  of  nations,  that  provisions  are  not  contra- 
band of  war,  unless  intended  for  the  immediate  relief  of  an 
army  or  navy,  or  blockaded  or  besieged  town,  put  to  the 
greatest  straits  by  its  opposing  belligerent  force. — Wheaton 
on  captures,  178,  179,  \9Q.—BynkesJw6k,  68,  69, 73.-82.— 
Azuni,  t»Z.  2, 146, 150. 

This  principle  has  been  engrafted  into  most  of  the  mo- 
dem treaties,  and  particularly  into  those  made  by  the  United 
States,  and  the  United  States  have  invariably  stipulated 
that  the  vessel  should  not  be  condemned,  even  if  she  had 
on  board  contraband  goods. — U.  S.  Laws,  vol.  7,  p.  656. — 
Colviris  Dig,  Ibid,  Gi^.—Laws  V.  8.  vol.  6,  appendix  p.  18. 
—Ibid,  vol.  2,  p.  483, 4.— Ibid  526. 

3.  It  is  ui^ged  in  defence  that  the  vessel  was  carrying  pro- 
visions to  Tampico,  in  contravention  of  the  municipal  regu- 
latioiis  of  the  ceNmtry.    The  case  of  Smith  vs.  the  Imur^ 


232  CASES  IN  THE  SUPREME  COURT 

Eastern  District,  ance  Company,  6  Wheaton's  Reports,  shews  the  legality  ol 

^^p^^^-^^       trading  with  a  port  which  is  only  temporarily  open  under 

THOMPSON  k  AL  iusuTgent  authority,  although  in  violation  of  the  municipal 

MISSISSIPPI  MA-  regulations,  that  had  been  established  in  the  country  by  the 

*wsuaf  ca  ""  preceding  government.*    The  principle  must  be  the  same,  if 

vice  versa^  the  municipal  authority  is  subverted  by  invasion* 
In  the  present  case,  the  trade  vffiis  not  illicit  as  to  the  exist- 
ing authority  in  Tampico,  but  was  invited  by  the  actual 
government,  which,  at  the  time,  wore  the  aspect  of  consi- 
derable permanence.  If  the  Mexican  authority  had  existed, 
it  is  proved  by  many  witnesses,  that  no  law  subjects  the 
vessel  to  condemnation  for  carrying  provisions  there  in 
violation  of  municipal  regulations. 

6.  The  vessel  was  not  condemned  by  a  judicial  tribunal, 
but  seized  and  disposed  of  by  a  military  force.  The  con- 
stitution of  Mexico  and  her  treaties,  show  that  regular  mari- 
time courts  are  established  for  the  trial  of  all  breaches  of  the 
commercial  regulations  of  that  country.  Without  a  legal 
condemnation,  the  assured  is  presumed  to  be  innocent  of  a 
breach  of  those  regulations,  and  the  capture  and  detention 
of  his  vessel  unlav^ul.  The  insurers  are,  therefore,  liable. 
6,  Martin's  Report,  N.  8.  p.  12,  14. 

Porter  J  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff's  claims  as  for  a  total  loss,  under  a  policy  of 
insurance  upon  the  schooner  Rebecca  and  Eliza,  on  a  voyage 
from  New-Orleans  to  Tampico.  There  isr]a  warranty  an- 
nexed to  the  policy  freeing  the  assurers  from  any  loss, 
damage  or  chaige,  which  may  arise  in  consequencejof  having 
been  engaged  in  illicit  or  prohibited  trade,  at  any  time 
whatsoever. 

The  defendants  pleaded  their  exemption  fix)m  respon- 
sibility. 

Because  the  captain,  for  whose  use  the  suit  is  brought, 
suffered  to  be  shipped  on  board  the  schooner  a  variety  of 
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merchandise,  produce  or  provisions,  which  were  contraband  Eastern   District, 

,   1  .      Ti        ,      Ti,      .  February  IS31, 

and  prohibited  by  the  Mexican  government.  n-*-v^w^ 

Because  he  attempted  to  trade  or  sell  the  same  on  his  Thompson  fy  al 
arrival  at  Tampico,  to  the  royal  forces  then  at  war  with  the  Mississippi  ma- 

RTIW     Jt     'V^TH.V 

Mexican  government.      In  consequence  of  which,  the  ves-     insuk.  co. 
sel  was  exposed  to  seizure  and  condemnation  by  the  laws  of 
Mexico. 

And  because  the  plaintiff  did  not  labour,  sue  for,  or  travel. 
as  he  was  bound  to  do  by  the  terms  of  the  policy,  for  the 

preservation,  safeguard  and  recovery  of  the  vessel. 

During  the  late  invasion  of  the  republic  of  Mexico  by 
the  Spaniards,  the  port  of  Tampico  fell  into  their  posses- 
sion, and  the  commander  in  chief  issued  a  proclamation, 
declaring  it  free  for  provisions,  with  the  exception  of  flour, 
which  was  made  subject  to  a  duty.  The  plaintiffs,  profiting 
by  this  permission,  loadedthe  schooner  named  in  the  policy, 
and  despatched  her  for  that  place.  Before  she  reached  there 
the  fortune  of  war  had  made  it  change  masters.  The 
Mexican  forces  had  recaptured  it.  The  Spanish  flag,  how- 
ever,  was  'Still  left  flying,  and  served  as  a  decoy  to  vessels 
which  approached  the  harbour  with  cargoes  of  provisions. 
Deceived  by  it,  the  captain  of  the  Rebecca  &  Eliza  attempt- 
ed to  enter.  She  was  immediately  seized.  The  cargo  was 
taken  out  and  sold  ;  the  captain  and  crow  imprisoned,  and 
the  schooner  herself  disposed  of  by  auction,  under  the  sanc- 
tion and  by  the  diroction  of  the  Mexican  authorities. 

On  these  facts,  quite  novel  in  this  court,  and  xSjpi  veiy  com- 
mon any  where,  the  present  case  has  arisen.  A  number  of 
points  have  been  made,  and  the  cause  has  been  carefully 
argued.  We  abstain  from  following  counsel  ov^r  the  whole 
of  the  ground  traversed  by  them,  it  is  not  necessary  to  do  so, 
to  arrive  at  a  correct  conclusion  on  the  rights  of  the  parties. 
Before  we  can  reach  the  merits,  a  bill  of  exceptions,  which 
stands  in  the  way,  must  be  disposed  of. 

On  the  12th  of  December.  1830,  a  commission  was  ob- 

C2 
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Ctttern  District,  tained  bv  the  defendants  to  take  evidence  in  Tampico,  re- 

February  1881.  "^  '^ 

y,^,r-^^^        tumable  in  forty  days.     Depositions  were  taken  under   it 
THOMPSON  fr  AX  gjjj  retuTned  into  court  on  the  13th  of  February. 
xi88is8ippi)ma-      On  tho  17th  of  the  same  month,  a  rule  was  taken  en  the 
msuR.  c^.        plaintiffs,  to  shew  cause  why  a  second  commission  should 

not  issue.  This  application  was  supported  by  the  affidavit 
of  the  president  of  the  Insurance  Company,  who  swore  that 
the  testimony  of  witnesses,  whose  names  were  unknown  to 
him,  was  material  in  the  defence.  The  court  made  the  rule 
absolute,  and  directed  the  commission  to  be  returned  in  six 
weeks. 

The  11th  of  May,  the  cause  came  on  for  trial,  and  the 
defendants  moved  for  a  continuance,  on  the  allegation  (un- 
supported by  affidavit)  that  the  commission  had  not  been  re- 
turned, though  due  dilligence  had  been  used  in  forwarding  it. 
The  court  below  refused  to  continue  on  this  ground,  and,  in 
our  judgment,  did  not  err*    The  dilli£[ence  diould  have  been 
continue  wiUfeiit  shewn  by  affidavit,  and  the  oath  of  the  party  ought  to  have 
party  that  due  dil-  oiTorded  a  reasonab1^  prospect,  throu^  his  belief  of  the 
iig^ce  has  been  ^^^^  ^^  ^^  testimony  sought  for  would  hereafter  be  pro- 
cured, and  within  a  reasonable  time. 

No  judicial  proceedings  took  place  in  relation  to  either 
cai^  or  vessel  They  were  taken  possession  of  by  military 
force,  and  sold  without  a  decree  of  condemnation. 

Whenever  violence  is  used,  and  military  authority  is  exer- 
cised on  matters  which,  in  all  civilized  countries,  are  the 
attributes  of  the  civil  power,  a  presumption  is  raised  that 
the  proceedings,  even  in  their  result,  are  not  such  as  would 
have  obtained  the  sanction  of  the  law.  The  moral  sense 
of  mankind  revolts  so  much  at  irregularities  of  this  descrip- 
tion, that  the  law  is  generally  permitted  to  take  its  course, 
where  it  is  believed  the  end  sought  for  can  be  attained 

through  it.  In  this  instance,  however,  the  defendants  have 
rebutted  that  presumption  in  respect  to  the  caigo  intro* 

duced.    The  evidence  on  record  salisfies  us,  that  in  a  due 
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course  of  legal  proceedings,  the  provisions  found  on  board  ^^^  ^"wsi' 
the  vessel  would  have  been  condemned  as  contraband.   But        -^.^0^^^^ 
in  relation  to  the  vessel,  a  contrary  conviction  has  been  '^^^^^^^^  ^  ^^ 
produced  on  our  minds.     There  is  a  complete  failure  in  the  MisfliasippiMA- 

BINE    q    FIBB 

attempt  to  shew  that  the  condemnation  of  the  vessel  was  a  insitb.  co. 
legal  consequence  of  the  illicit  trade  in  the  cargo.  Not  only 
do  alt  the  witnesses  interrogated  oh  this  point,  disclaim  any 
knowledge  of  the  laws  of  Mexico,  sanctioning  such  a  pro- 
ceeding: — one  of  them  positively  swears  they  do  not  au- 
thorize it. 

As  the  presumption  of  correctness  which,  by  the  comity 
of  nations,  attaches  to  a  judicial  decree,  does  not  extend  to 
acts  of  military  authority,  where  there  is  neither  citation, 
hearing  or  sentence,  it  behooved  those  who  claim  exemption 
under  thos^  acts,  to  shew,  that  though  irregular  in  their 
forms,  they  had  the  same  result  which  a  judicial  proceeding 
would  have  had,  or,  in  other  words,  to  establish  that  the  acts 
of  the  plaintiff  were  in  contravention  of  the  laws  of  the     «  ^ 

*■  10  support  ID 

country,  where  the  cargo  was  carried  to.  To  support  an  allegation  of  a 
allegation  of  the  breach  of  warranty,  a  judicial  sentence,  ty,  a  judicial  sen- 
is  not  indispensable,  bqt  to  supply  the  want  of  it,  other  evi-  ^'^i©,''^b^  to 
dence  must  prove  that  the  acts  were  illegal,  and  that  for-  ""PPjy  *®  ^^  °^ 

^  ^    '  It,  other  endence 

feiture  followed  them,  or  would  have  followed  them.  must  prove  that 

The  evidence  on  the  record  exhibits  a  curious,  and,  what  eai,  and  the'for- 
to  many  will  appear,  an  imperfect  legislation  on  tMs  matter,  th^T  or^°  would 
by  the  republic  of  Mexico ;  but  we  are  bound  to  decide  the  ^^®       followed 
cause  on  the  proof  submitted.    That  proof  estabUshes,  ttAit 
the  introduction  into  Mexico  of  prohibited  articles,  produces  .  The  introduction 

*^  '  '^  •      into    Mexico     of 

theu'  forfeiture,  but  that  no  penalty  is  inflicted  on  the  vessel  prohibited  articles 

,  .  ,  .  produces  their  for- 

wnicn  carries  them.  feiture,  but  no  pe- 

The  seizure  and  sale  of  the  schooner,  in  this  instance,  by  ^^^  ^^  "°y^el 
the  military  commander  of  TampiciV,  was,  therefore',  in  ^l*lchcarri«»  hem 
violation  of  the  law  of  the  country,  and  the  question  is,  whe- 
ther it  was  an  illegal  arrest  and  rostraint  by  a  foreign 
government,  for  which  the  defendants  are  responsible. 
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Eaitem  District.      They  contend  they  are  not  because  the  loss  of  the  vessel 

^^^..^^.^^        was  a  consequence  of  the  attempt  to  introduce,  into  the  port 

THOMPSON  k,  At  of  Tampico,  articles  prohibited  by  tlie  laws  of  Mexico  ;  and 

1IIS8I88IPPI M A-  this  was  a  breach  of  the  warranty  by  which  it  was  cove- 

BIIVE    &    TIRE 

iNsuB.  CO.       nanted,  that  the  insurer  should  not  be  responsible  for  damage 

arising  from  illicit  trade. 

If  the  vessel  was  concerned  in  illicit  trade,  the  plaintiffs 

cannot  recover,  and  it  becomes  necessary,  in  examining  the 

truth  of  this  allegation,  to  ascertain  what  is  illicit  trade  7 

We  understand  by  it,  all  trade  which  is  made  unlaw  ful  by 

niicit  trade   is  the  laws  of  the  country,  where  the  object  insured  is  bound  to, 

made  unlaid  |^  or  to  be  carried  to.    We  know  of  no  other  definition,  of 

the  lawa  of   the  ^hich  the  terms  are  susceptible,  that  would  be  correct. 

country  where    it  '^ 

is  to  be  carried  to.  That  trade,  which  the  officers  of  the  government  may  choose 

That  trade  which  ,,.,.„,  •    .1    •  .1 

the  officers  of  the  to  designate  as  illegal,  to  suit  their  own  purposes,  cannot  be 
Soale  ™to  *dwiS^  recognised  as  such  by  the  tribunals  of  other  countries.  Such 
"'•'f  xv"-  ^^^^  ^  construction  would  afford  temptations  to  acts  of  violence  and 

suit  their  own  pur-  "^ 

poses,  cannot  be  fraud,  and  would  be  extending  the  meaning  of  the  terms  far 
by  tihefaibunais  of  beyond  the  contemplation  of  the  parties.  There  being  no 
other  countnes.     jyji^jjj  condemnoition  in  this  instance,  the  illegality  of  the 

irade  and  the  legality  of  the  seizure  and  sale  in  consequence 
of  it,  must  be  judged  of  by  the  court  on  the  laws  produced 
to  us. 

Now  it  has  been  shewn,  that  the  laws  of  Mexico  do  not 
make  it  illicit  for  a  vessel  to  carry  contraband  goods.  The 
penalty  attaches  alone  to  the  merchandise  introduced.  No 
forfeiture  is  incurred  by  the  ship.  Her  arrest  and  detention 
were,  therefore,  unlawful,  as  much  so  as  if  she  had  entered 
the  port  with  goods  tliat  might  be  legally  carried  there.  We 
can  see  no  difference  in  the  cases. 

But  it  was  fiuther  uiged  that  the  covenant  of  warranty  is 
a  condition  precedent  to  the  right  of  recovery,  and  though 
the  loss  may  not  have  been  mcurred  by  that  breach,  the 
plaintiffs  cannot  recover. 

18  true,  provided  there  voas  a  breach  of  the  war- 
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.•anty.     But  to  what  does  that  warranty  extend  ?    Certainly  ^®^  ^^i83i' 
to  nothing  else  but  that  which  formed  the  object  of  insur-        ^.^^-^^^^ 
ance.     If,  indeed,  the  plaintiff  had  pr6cured  insurance  from  ^hompsow  Sf  al 
the  defendants^  on  both  ve&s'el  and  cargo,  and  committed  a  Mississippi  ma- 
breach  in  respect  to  either,  these  might  be  grounds  for  ap-     insur.  co: 
plying  the  principle  invoked  on  the  argument,  because  it 
made  a  part  of  the  contract  that  no  illicit  trade  should  be  car- 
ried on  in  relation  to  either.     But  the  plaintiffs  only  cove- 
nanted against  losses  arising  from  his  engaging  in   illicit 
trade  with  the  vessel.     Under  the  proof  adduced  to  us,  we 
have  shewn  she  was  not  in  tlie  commission  of  an 'unlawful 
act.     If  the  plaintiffs  took  on  themselves  the  risk  of  the  car- 
go, or  if  they,  insured  it  with  another  office,  the  defendants 
have  no  concern  with  the  illegality  or  legality  of  introducing 
it  into  the  country  it  was   carried  to.     The  stipulation  in 
the  warranty  extends  only  to  the  subject  matter  of  the  insur- 
ance, which  was  the  schooner ;  and  if  she  could  lawfully 
carry  the  cargo,  there  was  no  breach  of  the  warranty  in  her 
doing  so,  no  matter  what  became  of  it. 

This  matter  is  susceptible  of  further  developement,  and 
as  the  case  is  of  the  first  impression,  we  are  desirous  of  ex- 
pressing our  views  on  it  so  fully,  that  we  cannot  be  misunder- 
stood. The  words  of  the  warranty  are,  "free  from  any  da 
niage  or  lo^  which  may  arise  in  consequence  of  having  been 
engaged  in  ilUcit  or  prohibited  trade.*'  If  reason  alone 
was  resorted  to  for  the  interpretation  of  this  clause,  it  might, 
perhaps,  conclude,  that  whether  there  was  illicit  trade  or 
not  was  immaterial,  provided  no  loss  was  incurred  by  it, 
and  that  the  insurer  ought  not  to  be '  permitted  to  protect 
himself  against  the  responsibility  of  the  other  risks  in  the  poli- 
cy which  occasioned  damage,  by  alleging  a  non  compliance 
with  matters  that  had  no  agency  in  producing  this  damage. 
If  the  thing  was  res  integra^  it  might,  perhaps,  be  thought,  and 
justly  thought,  that  as  the  words  of  the  instrument  made  the 
insured  warrant  the  insurer  against  anyhssbom  illicit  trade. 
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Eastern  DiBtrict  it  was  sufficient  for  the  former  to  shew  that  no  loss  had 

February  1881. 

s--rN.^*^  been  incurred  by  it.  But  whether  reason  would  sanction 
THOMPSON  k  Ai.  ^{jjg  conclusion  or  not,  it  is  certain  authority  gives  a  much 
MI08I88IPPI  MA-  niore  extended  effect  to  this  clause  in  a  policy  of  insurance. 

RINE     Ac   flllE 

11I8VM.  CO.       It  holds  promises  of  warranty  as  conditions  precedent  to 

the  right  of  recovery,  and  hence  it  becomes  immaterial  what 
produces  the  loss,  provided  the  condition  is  not  complied 
with.  The  l)ooks  abound  with  examples  of  this  kind.  They 
are  so  numerous  it  is  unnecessary  to  cite  tliem. 

When  engagements  of  this  description  exercise  such   an 
extensive  influence  on  the  rights  of  the  insured  and  insurer, 
frequently  too  by  a  sacrifice  of  the  equity  of  the  case,  it  is 
important  not  to  extend  them  to  acts  out  of  the  contempla- 
tion and  intention  of  the  parties  to  the  contract.     We  have 
already  seen  the  vessel  was  not  lost  by  being  engaged  in  il- 
licit trade :  her  seizure  and  sale  were  acts  of  violenoe  of 
which  that  was  the  pretext.     The  defendants  are,  therefore, 
I  responsible,  unless  they  can  establish  a  breach  of  warranty, 
unconnected  with  the  loss  ;  or  in  other  words,  a  non  com- 
pliance with  some  condition  which  the  plaintiff  should  have 
performed.     They  contend  they  do  so,  by  shewing  the 
plaintiff  carried  on  an  illicit  trade  in  provisions  to  Mexico. 
But  it  appears  to  us,  they  might  as  well  select  any  other  act 
of  the  petitioners  lives,  and  make  it  a  failure  of  a  condition 
precedent  on  which  the  right  of  recovery  depended.     If, 
indeed,  that  trade  in  provisions,  furnished  ground  for  the 
legal  condemnation  of  the  vessel,  there  would  be  a  breach  of 
A   warranty  a-  the  warranty.     For  we  understand  the  clause  in  the  policy 
uforfcitedonlyby  to  mean,  that  the  assured  shall  do  no  act  of  illicit  trade  that 
^gaMd  ^  an^in^  ^^''  expose  his  vessel  to  be  legally  condemned.— 2rf  Cranch 
«it  trade,   which  Rep,  232,  234.     So  long  as  he  avoids  acts  of  this  descrip- 

renders  her  liable    .  ^  .  .  * 

to  seizure.    If  the  tion,  the  insurers  have  nothing  to  do  with  his  illegal  con- 

the'groundbuton-  ^^^^  ^^  Other  matters.     They  are  totally  foreign  to  the  con- 

*5ere*^no^lM«ach  ^^^^ '  ^"^  neither  expressed  by  its  letter,  nor  embraced  by 
«f  warrtnty.  its  spirit. 
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We,  therefore,  think  the  plaintiffs  are  entitled  to  recover,  Ea;tem  District, 

,  ,  .  February  1831. 

but  before  we  conclude,  there  is  another  pouit  made  by  the       >s^^v^^%^ 
defendants,  which  it  is  necessary  to  examine.     They  con-  thompbow  h  al 

vs. 

tend,  that  the  abandonment  was  made  too  soon,  and  that  the  Mississippi  ma- 
plaintiffs  did  not  travel,  labor,  and  sue  for  the  recovery  of  the  ^^ub.  co!'^** 
property,  as  they  were  bound  to  do. 

The  last  objection  is  easily  disposed  of.     The  captain  was  being^'^sdzy  Thi 
arrested  and  thrown  into  prison  on  the  vessel  being  seized ;  captain  be  thrown 

•^  ^  ^  into  prison, and  on 

as  soon  as  he  was  liberated,  he  applied  to  the  commander  his  being  released 
in  chief  to  have  the  vessel  restored.     He  was  ordered  to  de-  claim  for  her,  and* 
sist  from  the  application,  and  threatened  to  be  shot  if  he  did  del*?/ hep^eretet 
not.     Under  these  circumstances,  with  the  experience  the  he  cannot  be  char- 

^  ged    with    negli- 

captain  already  had  of  the  violence  and  tyranical  conduct  of  gence. 
the  authorities  at  Tampico,  we  think  he  was  justified  in  ma- 
king no  further  efforts  to  obtain  possession  of  his  schooner. 
We  would  doubt  much,  if  the  members  of  the  company, 
under  similar  circumstances,  would  have  ui^ed  their  solici- 
tations any  further. 

The  objection  as  to  the  time  of  abandonment,  is  not,  in  our 
judgment,  more  solid.  It  is  shewn  the  vessel  was  stripped 
of  her  rigging  and  dismantled,  and  rendered  incapable  of  be- 
ing navigated  back,  unless  the  articles  taken  from  her  had 
been  restored.  It  is  also  in  evidence,  that  she  was  since 
scld  by  the  person  who  seized  her. 

An  abandonment  is  a  right  given  to  the  insured,  to  turn 
that  into  a  total  loss  which  would  not  otherwise  be  so. 
What  circumstances,  short  of  a  total  loss,  will  authorize  it, 
has  been  a  source  of  a  diversity  of  opinion.  Much  depends 
on  the  degree  of  injury  actually  sustained,  and  upon  the  situ- 
ation in  which  the  ship  is  placed  by  the  peril.     If  it  is  one  of    If  the  cHfficulij 

1  't    \       -I'tr*      \         r  •       1       1  1    1      ^f  recovering  the 

danger — ^if  the  dimculty  of  recovering  her  be  great,  and  the  vessel  be  great  and 
prospect  of  getting  her  into  possession,  so  as  to  pursue  the  getting™Sr^*into 
voyage  feeble,  the  authorities  fully  sanction   the  right  to  possession  so «« to 

•^  ^^  •'  ^  pursue  the  voyage 

abandon.  Such,  we  think,  was  the  situation  of  the  schooner  feeble,  an  Aan- 
pratect«d  by  this  policy.    We  cannot  distinguish  the  case  piaoe. 
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Eiftefn    District  before  US  ffom  a  very  modem  one,  in  which  it  was  held  the 

^^^^^^^.^        plaintiflfs  were  entitled  to  recover. — See  4  Maule  and  Sel 

•TBOMPsoN  HAj.  ^fyyn  576.     See  also  Berwcke  on  Ins.  362,  2  Burrowes  68: , 

xisiisflippiMA*  3  Cranch  357,  4   Cranch  45,  2  Mason^  case  of  Peele  vs. 

1K8UB.  CO.      Merchants  Ins,  Co.,  Phillips  on  Ins.  390  <o393 — 3  Kenfi 

Cam.  265. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs. 


iCEMP  w.  JSTEMP  ET  AL, 
APPEAL     FROM    THE    COURT     OF    THE     EIGHTH     DISTRICT, 

THE    JUDGE    OF    THE    SECOND    PRESIDING. 

It  does  Dot  follow  that  because  the  title  is  canfirmed  in  the  name  of  a 
third  person,  that  the  right,  title,  and  interest  to  the  land  covered  by  it  maji 
not  be  in  the  person  under  whom  it  is  claimed. 

Where  a  party  resorts  to  his  action  of  warranty  before  a  decision  of  a 
court  of  justice  is  made  against  him,  he  assumes  and  takes  upon  himself  tht 
burthen  of  proving  that  the  land  belongs  to  another. 

On  a  partition  of  the  succession  of  Janathan  Kemp,  i 
claim  to  1280  acres  of  land,  appraised  at  $  2400  in  thi 
inventory  of  the  succession,  was  adjudicated  to  his  widow 
at  its  appraised  value.  This  claim  had  been  entered  in  the 
office  of  the  land  commissioners,  as  two  claims  ;  one  in  the 
name  of  the  deceased,  and  the  other  in  the  name  of  his  son, 
Caleb  Kemp.  After  the  partition,  two  certificates  issued, 
for  640  acres  each — one  in  favour  of  the  heirs  of  the  de- 
ceased, and  the  other  in  the  name  of  Caleb  Kemp.  The 
issueing  of  the  last  mentioned  certificate,  it  was  contended 
by  the  plaintiff  amounted  to  an  eviction,  and  authorized 
recourse  in  warranty  against  the  co-heirs.  It  was  admitted, 
that  the  1280  acres  of  land  was  inventoried  as  the  property 
of  the  deceased,  and  that  Caleb  Kemp  was  then  of  age.  and 
signed  the  inventory.  The  judge  charged  the  jury,  that  the 
certificate,  granted  by  the  land  commissioners  to  Caleb 
Kemp,  for  the  claim  preferred  on  his  name  by  his  father 


J^ 


va. 

KBXP    £T    AL. 
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Jonathan  Kemp,  did  not  amount  to  an  eYiction.    There  was  Ewtcm  District 

^  March  1831. 

judgment  for  the  defendants,  and  the  plaintiff  appealed.  s^v-^i^ 

Ripley  J  for  appellees,  urge^the  following  points  kem^ 

1.  The  judgment  ought  to  be  affirmed,  because  there  was 

no  legal  eviction — the  certificate  of  the  land  eommissKHiers 

not  amounting  to  one. 
3.  Jonathan  Kemp's  title  was  good  to  the  tract  of  Caleb 

Kemp,  inasmuch  as  Caleb  Kemp  ajgned  the  inventory,  and 

thereby  confirmed  the  title  of  Jonathan  Kemp's  succession. 

PcrteTy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  warranty,  arising  out  of  a  partition 
made  between  the  co-heirs  of  a  succession.  The  plaintiff 
alleges  an  eviction  oi  a  tract  of  land  set  apart  to  her. 
k  The  cause  has  been  twice  tried  in  the  inferior  court  On 
the  first  trial,  there  was  a  verdict  for  the  plaintiff — ^the  court 
set  it  aside,  and,  on  the  second,  the  jmy  found  for  the 
defendant. 

In  the  division  of  ttie  succession,  there  fell  to  the  plain- 
tiff's share,  two  tracts  of  land  of  6^  acres  each  ;  the  title 
to  which  had  not  then  been  recognized  by  the  government 
of  the  United  States. 

They  have  since  been  acted  on,  and  one  of  them  has 
h^een  confirmed  to  the  representatives  of  the  estate,  the 
other  to  a  son  of  the  deceased,  called  Caleb  Kemp. 

This  confirmation  of  title  in  his  name,  it  is  contended, 
amounts  to  an  eviction,  which  authorizes  recourse  in  war- 
ranty, against  all  the  parties  to  the  partition.  low  th!^  becaiue 

The  judge  who  tried  the  cause  below,  was  of  a  different  ^^^^*'®  j"  ^^e 
opinion,  and  so  is  this  court.     It  does  not  follow,  that  be-  name  of  a  third 

person     that    the 

cause  the  title  is  confirmed  in  the  name  of  a  third  person,  right,  title  and  in- 
that  the  right,  title,  and  interest,  to  the  land  covered  by  it,  may  covered  by  it  may 
not  have  been  in  the  ancestor  at  the  time  his  succession  was  ^^^  ^  *5  *®  ffll ' 

son    under  wnom 

opened.     Where  a  party  resorts  to  his  action  of  warranty,  it  i»  claimed, 
before  a  dedsion  of  a  court  of  justice  is  made  against  him,  resorts  to  his  ,ac- 

D2 
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EMtMn  DMrict.  lie  assumea  and  takes  upcmhiniaelf  the  burthenofprovingthat 

s,^^^^^^ .      the  land  belongs  to  another^  and  is,  in  truth  acting  against  the 

KEMP         title  he  holds  under.    He  should,  therefore,  make  out  a  clear 

'  KBMP  KT  AL.    case.    The  court  cannot  but  feel,  that  he  may,  peradventure, 

-; be  setting  up  claims  which  those  in  whose  name  the  right  is 

bdfore  alledSon  vested,  would  not  think  of  asserting.  At  all  events,  it  is  some 
tico*  ta"^^e^T  presumption  against  their  validity,  that  instead  of  prosecut- 
gainst  him,  he  ts-  [j^  them,  they  leave  the  task  of  enforcing  their  rights,  to  a 

somM    and  take§     ^  '        •'  ^ 

upon  himself  the  purchaser,  from  those  claiming  adversely  to  them.  In  the 
ving  ?at  die  S^  instance  before  us,  the  presumption  arising  from  the  confir- 
belongs  to  anoUier  nation  in  the  name  of  one  of  the  co-heirs,  is  much  weaken- 
ed, if  not  entirely  destroyed  by  the  fact,  that  the  land  said 
now  to  belong  to  Caleb  Kemp,  was  inventoried  as  the  pro- 
perty of  the  deceased,  and  that  the  same  Caleb  Kemp,  then 
of  age,  signed  the  inventory,  recognising  it  as  such.  With- 
out any  explanation,  shewing  there  was  etjf$F  in  the  confes- 
sion,  or  that  it  wjte  produced  by  frand,  we  cannot  say  there 
is  a  clear  case  of  eviction  by  an  outstanding  title,  which 
will  supply  the  place  of  a  judgment  in  due  course  of  law. 

This  is  our  judgment  on  the  facts  of  the  case,  and  in  the 
supposition  that  the  buyer  has  a  right  of  action  in  waiTant.y, 
before  he  is  evicted  by  a  judgment.  But  we  most  remark, 
that,  by  the  2538  article  of  the  Louisiana  Code,  it  is  very 
questionable,  whether  after  payment  of  the  pricey  as  is  the 
case  here,  the  purchaser  can  maintain  such  an  action,  until  a 
determination  against  him  in  due  course  of  law.  The  article 
just  referred  to,  declares  that  he  can  neither  demand  restitu- 
tion of  the  price,  nor  security,  while  the  suit  is  pending,  and 
a  fortiori,  it  would  seem  he  should  not  be  permitted  to  do  so, 
before  suit  is  brought. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
ju'lgment  of  the  District  Court  be  affirmed  vnih  costs. 


burhham. 
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DANTBLS99.  BURJfBJiM  Eastern   District, 

JIfarch  1881. 
APPBAI.  FROM  THE   COUBT  OF  THE   FIRST   DI8TBICT.  v^^S/-^ 

If  A  direct  B  to  purchase  a  cargo,  and  draw  for  the  amount  on  C.^  on  (he         d  anills 

protest  of  the  bills  A  is  immediately  liable  for  the  amount  of  the  cargo,  al-  es . 

though  B  produces  not  the  protested  bills. 

The  plaintiff,,  residing  in  Buenos  Ayres,  at  the  request  of 
the  defendant,  purchased  and  shipped  to  the  house  of  Z. 
Atkins,  at  Matanzas,  of  which  the  defendant  was  a  partner, 
five  hundred  quintals  of  jerked  beef.  In  the  letter  autho- 
rizing the  purchase,  the  plaintiff  was  directed  to  draw  for 
payment  on  Delaplaiiie  and  Co.  of  New  York,with  an  assu- 
ranee  from  the  defendant,  that  his  drafts  would  be  honored. 
Under  these  instructions,  the  plaintiff  drew  two  drafts  on 
Delaplaine  and  Co.,  one  for  one  thousand  dollars^  which  was 
accepted  and  paid.  The  other  for  thirteen  hundred  and 
thirty-three  dollars  and  twelve  and  a  half  cents,  made  pay- 
able to  the  order  "of  Wm.  P.  Ford  and  Co.,  at  sixty  days 
sight,  was  dishonored  and  protested  for  non  payment.  It 
appeared  that]when  the  bills  were  drawn,  neither  Atkins  or 
the  defendant,  had  funds  in  the  hands  of  Delaplaine  and 
Co.,  or  any  authority  to  draw. the  bills.  When  the  bill  was 
protested  for  payment,  it  bore  the  endorsement  of  Wm.  P. 

_  _  * 

Ford  and  Co. 
\.        This  suit  was  brought  to  recover  itwi  amount  of  the  bill, 
with  damages  and  interest. 

The  defendant  pleaded  the  general  issue ;  and,  further, 
that  the  plaintiff  was  not  the  holder  of  the  bill,  and  required 
the  production  of  it  on  the  trial.  The  plaintiff  neither  pro- 
duced the  bill,  or  showed  that  he  had  taken  it  up.  There 
was  a  verdict  and  judgment  for  the  plaintiff  for  the  amount 
of  the  bill,  with  twenty  per  cent,  damages,  and  interest  for 
three  years  at  six  per  cent. 

The  defendant  appealed. 

Hennerif  for  appellant. 
Preston,  for  appellee, 


v». 
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*******#  M**M**      Porter^  /.,  delivered  the  opinion  of  the  court. 

^^-^^^'^  '  The  defendant  resided  at  Matanzas,  in  the  island  of  Cuba, 
DARiKLt  in  the  year  1825,  and  while  there,  addressed  a  letter  to  the 
plgintifT,  then  residing  at  Buenos  Ayres,  in  which  he  reques- 
ted him  to  purchase  and  ship  to  a  mereantile  establishment 
jU  the  former  place,  of  which  the  defendant  was  a  member, 
five  hundred  quintals  of  jerked  beef.  He,  in  the  same  let- 
ter, directed  the  plaintiff  to  draw  oh  the  house  of  John  F. 
Delaploine  and  Co.,  for  the  purchase  money  of  the  beef. 
The  plaintiff  complied  with  the  instructions,  shipped  the 
beef,  and  drew  the  bills  of  exchange.  One  of  them,  for 
one  thousand  dollars,  was  paid ;  the  other,  for  one  thousand 
three  hundred  and  thirty-three  dollars  and  twelve  and  a  half 
cents,  was  refused  acceptance,  and  this  suit  is  brought  to  re- 
cover the  amount,  together  with  damages  and  interest.  It 
appears  that  the  bill  was  negotiated  by  th^  plaintiff,  and,  at 
the  time  of  protest,  had  on  it  the  endorsement  of  W.  P. 
Ford  and  Co.  It  is  proved,  that  at  the  time  of  giving  di- 
rections to  thee  plaintiff  to  issue  the  bills,  neither  the  defen- 
dant, nor  the  firm  of  which  he  was  a  member,  had  fiinds  in 
the  hands  of  the  drawees,  nor  any  auth<n^ty  from  them,  to 
draw  bills  of  exchange  on  their  house. 

To  the  petition  filed  in  the  case,  which  claims  firom  the 
defendant  the  amount  of  the  bill  of  exchange,  with  dama- 
ges, interest  and  costs,  the  defendant  has  answered  by  a 
general  denial,  and  an  averment,  that  the  petitioner  is  not 
the  holder  cf  the  bill  of  exchange,  and  is  required  to  pro- 
duce it  on  the  trial. 

This  he  failed  to  do,  or  to  shew  that*  he  had  taken  it  up, 
and,  the  question  is,  whether,  under  these  facts,  he  is  enti. 
tledto  recover.  The  judge  charged  the  jury  he  was  not ; 
they  disregarded,  however,  the  instruction,  and  found  against 
the  defendant.  He  moved  for  a  new  trial,  but  the  judge  ha- 
ving, m  the  mean  time,  altered  his  views  as  to  the  plaintiff's 
li^t  of  action,  rtfiised  the  application,  and  gave  judgment  in 
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pursuance  of  the  venjict.    From  that  judgment  the  defen-  Ktetern   District 

JIfcurch  1881. 

dant  has  appealed.  n^^-v^*^/ 

The  defendant  has  receivedproperty  from  the  plaintiff,  for  d  anibls 
which  he  has  not  paid,  and,  in  justice  and  equity,  he  should^  bvrnham. 
do  so.  It  was  insisted,  on  argument,  that  the  defendant  was 
liable  on  the  bill  drawn  on  Delaplaine  and  Co.,  and  that  the 
holder  of  that  bill  might  yet  sue  him.  That  the  recovery  in 
this  action  could  not  be  offered  as  a  bar  to  the  claim  of  the 
indorsee. 

If  this  position  be  true,  it  is  certamly  a  good  defence ;.  but 
it  is  not.  The  defendant  is  not  liable  to  the  holders  of  the 
bill.  They  have  nothing  to  do  with  him,  nor  he  with  them. 
It  isH  general  rule,  to  which  there  are  few  exceptions,  that 
no  person  is  responsible  on  a  bill  of  exchange,  but  those 
who  are  parties  to  it,  and  whose  names  are  on  it.  .  This  rule  I 
extends,  as  well  to  bills  drawn^n[)y  agents  as  by  others,  and 
unless  (with  the  exception  of  very  particular  cases)  they 
sign  in  the  name  of  the  principal,  he  is  not  bound.  So  rigid 
is  the  commercial  law  on  this  subject,  that  if  the  factor  or 
agent,  in  remitting  tne  funds  of  his  principal,  takes  a  draft  in 
his  own  name  for  the  goods  he  has  sold,  he  is  personally  re- 
sponsdble  to  the  principal,  for  whose  use  he  took  it,  in  case 
the  draft  is  dishonored.  The  cases  are  numerous  on  these 
points,  and  the  authorities  clear.  Where  an  action  was 
brought  against  two  parties,  on  a  note  which  one  of  them 
subscribed,  the  plaintiff  was  nonsuited,  though  he  offered  to 
prove  the  debt  was  contracted  for,  and  had  turned  to  their 
joint  benefit.  So  in  another  case  it  was  held,  that  a  bill, 
dravim  by  one  member  of  a  firm,  gave  no  right  of  action 
against  thd  firm,  though  the  draft  was  made  for  their  bene- 
fit, and  the  fimds  raised  had  been  applied  to  their  use.  And 
in  another  and  still  more  analogous  case  to  that  before  the 
court,  where  the  agent  of  a  company  had  drawn  bills  ia 
his  own  name,  and  after  acceptance  had  them  discounted, 
the  court  to  which  the  cause  was  first  submitted,  held  the 
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Eastern  Dfiitrict,  company  responsible,  because  the  bills  had  been  drawn  and 
'^!^^^'  discounted  as  their  bills,  and  for  their  behoof.    But  on  ap- 
PANiELs       '  peal,  this  judgment  was  reversed;  the  c^>pellate  tribunal  con- 
sidering, that  the  circumstance  of  the  fends  being  raised  by 
discounting  the  bills,  was  entirely  a  matter  between  the  com- 
pany andifaeir'agents,  with  which  the  discounters  had  no 
concern.     The  elementary  treaties  which  recognize  the  doc- 
trine just  stated,  except  cases  particularly  circumstarvced^ 
but  do  not  state  what  kind  of  cases  would  present  these  ex- 
ceptions.    They  are,  perhaps,  those    where   the  principal 
may  have  been  in  the  habit  of  discharging  debts  contracted 
in  his  agent's  name,  and  where  this  was  known  to  the  party 
taking  the  bill.     But  no  exception  at  all  approaching  the  case 
^  before  the  court,  is  to  -be  found  in  the  books.    The  only  de- 
Icision  which  seems  to  militate  against  it,  so  far  as  we  have 
examined^  is  that  of  Fern  vs.  Harrison^  and  that  case  does 
not  impugn  the  principle  we  have  just  recognized.    The 
parties  who  sent  an  agent  into  market,  to  discount  a  note, 
were  held  responsible,  because  his  representations  made 
them  BO,  and  they  had  not  limited  his  authority.    Justice 
Bay  ley,,  in  his  treatise  on  bills,  in  commenting  on  it,  con- 
siders that  the  case  establishes,    "  that  if  no  restraint  is 
imposed  on  the  agent,  the  principal  may  be  bound  by  his 
guarantee;  at  least  such  guarantee  will  be  asuiScientconside- 
ration  to  support  a  subsequent  promise,  by  the  principal,  to 
pay  the  bill  or  note."     So  the  case  is  understood  by  Thomp 
son,  a  late  writer  on  bills  of  exchange,  who  has  benefitted 
the  profession,  by  an  excellent  and  learned  treatise  on  them. 
This  case  was  three  times  before  the  Court  of  King's  Bench, 
and  the  judges  were  at  first  divided  on  it     In  the  instance 
before  us,  there  is  no  evidence  the  bill  was  negotiated  in 
the  name  of  the  defendant,  or  for  his  use.     His  signature  is 
not  to  it.    Nor  is  it  stated,  the  bill  was  drawn  on  his  account. 
No  proof  is  furnished,  that  the  agent  ever  gave  to  the  payees 
the  guarantee  of  the  person  to  whose  use  the  funds  were  ap* 
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plied.    See  Chitty  on  Bills,  Ed.  1821,  p.  36—3  Kenes  Cam.  ^''^^^'^^f^ 
18— Thompson  m  Bills,  244,  270  to  ^^—Baylei/  on  BiOsy        s^-v^. 
48,  260-3  Term  Rep.  757—4  ibid  177—2  Camp,  308-15       '^^^i^''*, 

East  7.  BURWHAM. 

An  other  ground  of  defence  was  presented.  It  was  ui^ed 
the  plaintiff  had  obtained  funds  by  negotiating  the  bill,  he 
was  directed  to  draw,  and  consequently  had  no  claim  on 
the  defendant,  until  he  took  that  bill  up.     The  right  of  a  *^* 

party  to  revert  to  his  original  contract,  under  circumstances 
such  as  the  case  before  us  presents,  without  accounting  for, 
)r  surrendering  up,  the  security  he  may  have  received,  is  not 
well  settled  in  the  commercial  law.     The  cases  conflict.    In 
some  it  has  been  held,  that  if  the  note  or  draft  given  does 
not  turn  out  productive,  nor  prove  to  be  what  the  party  taking 
it  had  a  right  to  presume  it  would,  he  may  consider  it  as  a 
nullity,  and  resort  at  once  to  his  original  contract.   In  others 
it  has  been  decided,  that  if  the  draft  or  note  has  been  nego- 
tiated, recovery  cannot  be  had  on  the  agreement,  without 
producinglthe  instrument,  or  giving  some  account  why  it  is    . 
not  produced.     But  in  these  cases,  wh^^  the  doctrine  last 
mentioned  has  been  acted  on,  the  party  sued  had  either 
given  his  own  obligation,  or  was  a  party  to  the  bill  or  note, 
by  endorsement  or  otherwise.     And  the  controuling  reason 
for  these  decisions,  appears  to  be,  that  if  the  instrument  was 
not  returned,  the  defendant  might  hereafter  be  sued  on  it, 
and  thus  made  twice  responsible  for  the   same  debt. — 
Thompson  on  Bills;  199 — Chitty  on  Bills,  199,  126 — Bayley 
on  Bills  248  to  254—6,  Term  Rep.  52—4,  Espinasse,  59.— 
3,  Cranch,  311. 

And  such  appears  to  be  the  only  true  reason  on  which 
such  a  conclusion  can  rest.  For  where  the  defendant  has 
given  what  is  of  no  value ;  or  where,  as  in  the  case  before 
us,  he  has  given  nothing,  but  merely  induced  the  plaintiff  to 
incur  liability  on  his  account ;  why  should  that  which  is 
valueless  in  itself,  and  which  ean  never  afiect  him,  prove  an 
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****'S  '^'i^**  obBtacle  to  the  recovery  of  a  debt,  which,  in  equity  and 

.^^^^^^^^       conscience,  he  should  dischargOii    It  was  closely  pressed  on 

DAHiKi^B        aigummty  that  the  plaintiff  had  got  the  money  from  the 

BuuTHAM.'     sale  of  the  biU,  and  w^s  seeking  to  obtain  it  a  second  time 

fiom  the  defendant    This  may  be  true,  though  the  circum- 
stances of  the  case  cast  considerable  doubt  on  it:  but  admit- 
ting it  to  be  so,  the  plaintiff  has,  at  least,  incurred  liability  on 
->  the  defendant's  account,  to  the  amount  demanded  from  him. 

Then  how  stands  the  latter?    He  has  got  the  property  ;  has 
paid  no  one,  and  if  he   is  not  responsible  to  the  plaintiff,  is 
completely  dischai^d  from  all  responsibility ;  for  non  con- 
staty  that  the  want  of  the  money  now  sued  for,  wuf  not  be 
the  reason  why  the  plaintiff  cannot  take  up  the  bill.     But 
purchase  a  caivo  waiving  these  considerations,  the  legal  responsibility  of  tlie 
unountTn  c    on  defendant  arises  from  his  having  entered  into  a  contracti 
the  protest  of  the  which  he  has  broken,  and  from  his  having  received  property 

bills,  A  is  imme-  ^  v     f      j 

diately  liable  for  for  which  he   has  not  paid.     The  funds  produced  by  the 

the  amount  of  tiie  •■i/\i»i  .  .j  i  -j        -* »  ^i 

cargo,  aiUiough  B  draft  which  was  not  accepted,  can  be  considered  in  no  other 
nrotMrt^  UUs.  ****  ^^^  ^**^  money  obtained  by  the  drawer  on  his  personal 

responsibility,  as  cash  borrowed  by  him  and  applied  to  the 
defendant's  use. 

This  opinion  renders  it  unnecessary  to  express  any  on  the 
bill  of  exceptions  which  appears  on  record.  But  there  is 
error  in^the  judgment  below,  for  which  it  must  be  reversed. 
The  jury  have  found  for  the  plaintiff,  not  only  the  balance  of 
the  money  due  on  the  merchandise  purchased  by  him  for 
'  defendant,  buti^  twenty  per  cent,  damages  on  the  bill,  and 

interest  thereon  for  three  years,  at  six  per  cent  As  the 
plaintiff  has  not  taken  up  the  bill,  he  cannot  assert  any  claim 
on  it.  His  right  to  recovery  here,  depends  on  his  original 
agreement,  considering  the  bill  of  exchange  as  a  nullity. 
By  that  agreement  there  was  $  1333  12  1-2  cents,  due  at 
the  time  this  suit  was  commenced. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled, 
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and  it  is  further  ordered  and  adjudged,  that  the  plaJntiff  do  K«»te™  ?",^'*' 

recover  of  the  defendant,  the  sum  of  thirteen  hundred  and 

thirty-three  dollars  twelve  bents,  with  costs  in  the  court 

below — ^those  of  appeal  to  be  paid  by  the  plaintiff  and      burnham. 

appellee. 


DAIVIBLf 


RILS  vs.    QZTESTf. 
APPEAL     FROM    THE    COURT     OP    THE     FOURTH      DISTRICT, 

THE    JUDGE    THEREOF    PRESIDING. 

Letters  of  administration  make  full  proof  of  the  party's  capacity  until 
they  be  reroked.  They  must  have  their  effect,  and  the  regularity  of  the 
proceedings  on  which  they  issued,  cannot  be  examined  collaterally. 

Whatever  right  one  may  have  against  his  co-heirs,  he  cannot  avail  himself 
of  it  to  avoid  paying  for  property  bought  at  a  sale  of  the  estate. 

This  suit  was  brought  by  the  admmistrator  of  Pranche- 
bois'  estate,  and  to  his  right  of  action,  the  defendant  filed  the 
following  exceptions :  Ist,  that  all  thie  heirs  (of  whom  the 
defendant  was  one)  being-  present  and  represented  in  the 
state,  an  administrator  could  liot  be  appointed  :  2d,  that  all 
the  property  of  the  succession  having  been  legally  disposed 
of,  there  was  no  object  upon  which  to  administer :  3d,  that 
the  appointment  of  plaintiff  as  administrator,  if  ever  made 
(but  which  was  expressly  denied)  issued  irregularly  and  ex 
parte :  and  further,  he  pleaded  a  former  suit  and  judgment  for 
the  same  cause  of  action.  The  plaintiff  produced  his  let- 
ters of  administration,  and  the  defendant  offered  proof  of 
the  allegations  set  forth  in  his  exceptions  j  but  the  court  re- 
fused to  receive  the  evidence,  on  the  ground  that  it  could 
not  look  beyond  the  letters  of  administration,  and  inquire 
into  the  legality  of  the  plaintiff's  appointment.  To  this 
opinion  of  the  court,  the  defendant  excepted.  There  was 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Morse,  for  appellant.     Eustis,  for  appellee. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  administFator  of  Franchebois,  claimed  the 
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Eistam  Disirict  micg  of  several  sbves,  purchased  by  the  defendant,  at  the 

sale  of  the  property  of  the  deceased. 

The  defendant  denied  the  plaintiff  being  administrator,  as 
all  the  heirs  are  present,  and  represented  in  the  state,  and  the 
defendant  is  one  of  tliem  ;  that  the  whole4)roperty  had  been 
administered  at  the  period  the  pretended  administration 
was  granted.  He  pleaded  a  former  suit  and  judgment  ibr 
'  the  same  cause  of  action. 

These  exceptions  being  overuled,  the  defendant  answered, 
that  there  could  not  be  any  recovery  against  him,  as  the  heirs 
were  not  parties  to  the  suit,  and  because  he,  as  one  of  the 
heirs,  instituted  a  suit  against  the  others,  in  the  Court  of 
Probates,  .for  his  share  of  the  estate,  &c. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed, 
f  ad-  '^^  exceptions  were  overruled  on  the  plaintiff  producing 
miniftntion  make  his  letters  of  administration,  an^  the  couit  below  refused 
parties  capacity  till  leave  to  the  defendant  to  introduce  evidence  in  support  of 
Thly^^J^r'h^e  ^^^  allegations,  being  of  opinion,  that  the  letters  of  adminis- 
their  effect,   and  tration  made  full  proof  of  the  plaintiff^^s  capacity  as  admi- 

the  regulanty   of     .  .      '^  '^  . 

the  proceedings  on  nistrator,  and  till  they  were  revoked,  they  must  have  their 
cannot  be  examin-  effect,  and  the  regularity  of  the  proceedings  on  which  they 
ed  coUateraUy.      jggued,  could  not  be  examined  collaterally  in  the  present 

suit.     In  this  opinion  we  concur. 

Whatever  right      Whatever  right  the  defendant  may  have  on  the  estate, 

gainst  hMco-hdrel  against   his    co-heirs,  he    cannot  avail  himself  of  it   to 

hfnJnf it  tol^  ^^^"*  P*y^"6  for  the  property  he  bought  at  the  sale  of  the 

void   paying   for  estate.     There  may  be  debts  of  the  deceased  to  pay,  and 

property  bougfatat    ,  iv.1,1/.  .. 

the  sale  of  the  es-  the  estate  must  be  uquidated  before  any  heu*  may  claim  any 

part  of  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 
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AlLUvs.  BOWMAJ^.  Eastern    Dutrioft, 

Mar9h  1831. 
APPEAL     FROM     THE     COURT    OP    THE     THIRD     DISTRICT,  s^^v'-^^^ 

THE    JUDGE    OF    THE    SECOND    PRESIDING.  AIX*B 

If  A  receive  from  B  a  aliive  at  a  stipulated  price,  to  be  paid  for  out  of  the  ^* 

proceeds  of  the  sale  of  the  slave  of  A,  delivered  to  B  at  the  same  time,  it  is 
a  contract  of  exchange,  although  the  title  be  passed  in  the  form  of  a  sale. 

Proof  of  a  slave  having  ran  away  oti«e  does  n»t  conirtitate  a  hMt  d 
running  a(way. 

The  plaintifT  constituted  one  Nettles  his  a^ent,  to  sell  or 
exchange  a  slave,  who  made  a  verbal  contract  with  the 
defendant,  by  which  the  latter  received  the  plaintiff's  slave, 
and  undertook  to  sell  him  to  the  best  advantage.  Nettles, 
at  the  same  Ume,  received  from  the  defendant,  a  slave  at 
the  price  of  $  660,  which  was  delivered  to  the  plaintiff,  and 
which  was  to  be  paid  for  out  of  the  proceeds  of  the  plain- 
tiff's slave.  On  the  18th  of  February,  1829,  the  defendant 
executed  to  the  plaintiff  a  bill  of  sale  for  the  slave,  wliich  was 
received  without  any  objection.  The  plaintiff's  slave  was 
subsequently  sold  by  the  defendant  for  $  640,  two&ty- 
five  of  which  were  paid  over  to  the  plaintiff.  The  dave 
received  from  the  del^ndant,^having  ran  away  and  died,  this 
suit  was  brought  to  recover  damages,  which  were  laid  at 
$  800,  the  alleged  value  of  the  slave  delivered  to  Nettles. 

The  points  raised  by  the  plaintiff  were :  Ist,  that  the 
agent  exceeded  his  authority — ^he  wbb  limited  to  sell  or  ex- 
change^  and  did  neither :  3d,  the  defendant  had  no  authority 
to  sell  the  plaintiff's  slave :  3d,  the  plaintiff  is  not  respon- 
sible for  the  slave  of  the  defendant,  and  the  measure  of 
damages  is  the  value  of  plaintifTs  slave.  There  was  a 
verdict  and  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

Turner  pnd  Johnson^  for  appellant. 

AndrewSy  for  appellee. 

Martinf  /.,  delivered  the  opinion  of  the  court. 
Tlie  plaintiff  alleges  he  authorized  Nettles  to  sell  or  ex- 
change a  slave  6f  his — ^that  Nettles  made  a  verbal  contisnct 
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iMtora  Diatrict,  ^ith  the  defendant,  by  which  the  latter  agreed  to  sell  the 

slave  for  the  plaintiff,  and  account  to  him  for  the  price  ;  and 
at  the  same  time,  delivered  to  the  defendant,  another  slave 
for  the  price  of  six  hundred  dollars,  to  be  paid  out  of  the 
proceeds  of  the  slave  to  be  sold  by  the  defendant,  who  did 
not  execQte  any  bill  of  sale  for  the  slave  delivered  to  Nettles, 
nor  received  any  himself  for  the  slave  of  the  plaintiff. — 
That  the  defendant  represented  the  slave,  he  delivered  to 
Nettles,  as  a  valuable  one,  while  in  fact,  he  was  quite  worth- 
less, and  given  to  the  habit  of  running  away. — That  the 
plaintiff  received  the  latter  slave  without  any  bill  of  sale 
therefore,  and  he  soon  after  ran  away,  was  frost  bitten  and 
died,  although  the  plaintiff,  after  he  arrested  him,  was  at 
great  expense  to  have  him  cured. — ^That  the  defendant  had 
executed  a  bill  of  sale  to  Nettles  for  the  slave,  which  the 
latter  had  no  authority  to  receive,  and  which  the  plaintiff 
never  accepted, — ^That  the  defendant  has  aiild  the  plaintiff's 
slave,  whereby  he  has  been  damaged,  &c. 

The  allegations  of  the  petition  ware  deni^,  except  the 
execution  of  the  bill  of  sale  by  the  defendant. 

There  was  a  verdict  and  judgment  for  the  defendant,  and 
the  plaintiff  appealed. 

At  the  trial  the  defendant's  counsel  asked  Nettles,  whether 
he  was  not  authorized  by  the  plaintiff,  to  receive  the  bill  of 
sale  for  the  slave  delivered  by  him  to  the  defendant.  This 
was  objected  to,  as  not  susceptible  of  being  legally  proven  by 
oral  evidence.  The  objection  was  overruled,  and  the  plain- 
tiff's counsel  took  his  bill  of  exceptions. 

The  plaintiff  proved  his  property  in  the  slave  he  had  de- 
livered to  Nettles. 

Nettles  deposed  he  delivered  the  plaintiff's  slave  to  the 
defendant,  and  soon  after^  delivered  to  the  plaintiff  the  slave 
he  had  received  fiom  the  defendant.    He  took  the  slave  of 
the  plaintiff,  at  the  latter's  request,  to  be  soU  or  exchanged. 
The  defendant  sold  him  for  six  hundred  dollars,  to  be  paid 
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out  of  the  proceeds  of  the  sale  of  the  plaintiff's.  The  de-  E«»*«y  ?'f*'!5.* 
fendant  did  so  to  oblige  the  plaintiff,  who  was  afiriend  of  his; 
and  if  he  had  told  the  ^witness  that  the  slave  had  ran  away, 
on  his  way,  it  would  have  made  no  difference  as  to  iSbtd 
trade.  The  defendant  said  his  slave  was  a  fine  one,  and 
would  suit  the  plaintiff-— but  did  not  state  his  having  ran- 
away.  The  plaintiff  was  at  first  satisfied  with  the  slave. 
The  defendant  paid  the  witness,  twenty  or  twenty-five  dol- 
lars for  the  balance  between  the  sale  of  the  plaintiff's  slave 
and  six  hundred  dollars.  The  vntness  credited  the  plaintiff 
therefore,  and  informed  him  of  it  in  handing  him  the  defi»i- 
dant's  bill  of  sale.  The  plaintiff  had  previously  requested  - 
the  witness  to  procure  the  bill  of  sale  and  receive  it,  with- 
out making  any  objeetion,  and  made  some  observations, 
which  the  witness  does  not  recollect 

Another  witness  proved  theMefendant  had  mentioned  his 
slave  running  away  near  the  Homochita. 

Evidence  of  this  slave's  running  away  fix>m  the  plaintiff, 
of  his  being  frostbitten,  sickening,  and  dying,  was  given. 

The  i^pellant's  slave  sold  for  six  hundred  and  forty 
dollars. 

The  appellant's  counsel  has  uiged  that  Nettles  exceeded 
his  authority,  as  he  was  directed  to  sdl  or  exchange  the 
slave,  but  did  neither — ^that  the  appellee  had  no  authority  to 
sell  that  slave — ^that  the  appellant  was  not  answerable  for 
the  appellee's  slave — the  appellant  was,  at  all  events,  entitled 
to  judgment  for  fifteen  dollars,  the  difference  between  forty, 
the  excess  of  the  price  of  his  slave  and  the  twenty-five  dol-  from  b,  a  ^yt  »t 
lars  received  by  Nettles.  f  stipuiat.d  price, 

^  to  be  paid  for  out 

It  appears  to  us  the  jury  did  not  err.    There  is  vmtten  ^^^^  proceeds  of 

'ji  .  the    sale   of  the 

evidence  in  the  plaintiff's  petition,  that  he  authorized  Net-  slave  of  A,  deity- 
ties  to  sell  or  exchange  his  slave.  The  contract  which  the  SLe  time,  it  is  t 
latter  made  with  the  defendant,  was  one  of  exchange,  for  he  ^J^^  JthoiS 
received  one  slave  for  the  other.    Nettles  did  not  emEace  ^^  title  be  paoed 

=»  =»    in  the  fona  rf  * 

that  his  prtacipal  should  actually  pay  any  money,  in  any  sale. 
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EMtMn   Dwttkt.  ef90i  iriiatever—- there  wai,  therefore,  no  sale  of  the  appel- 

leei'i  tlttre,  who  stipuletod  for  no  piice  to  be  paid  him.  For 
had  the  appellants  slave  been  scrfd  for  less  than  $600,  the  ap- 
peDee  uroukl  have  had  no  claim. 

The  appellee  received  the  appellant's  slave  for  his,  and 
undertook,  on  a  certain  event,  to  pay  some  boot.  It  is  tnie, 
the  transaction  was  finally  concluded  in  the  form  of  a  sale, 
by  the  bill  of  sale  given  by  the  appellant  to  the  appellee  ; 
hot  this  was  only  a  mode  of  passing  the  title. 

We  think  the  jury  may  well  Have  allowed  fifteen  dollars, 
retainad  by  die  appeUant,  for  the  costs  of  the  two  bills  of 


AstothebillofeBoeplions.  What  was  tiie  answer  of  the 
wilaoas  to  the  qoestian  objected  to,  'does  not  a{^ar  in  the 
bill  <^  exceptions,  or  in  the  statement  of  fiicts.  We  most, 
therefare,  believet  that  no  testimoney  was  given  thereon,  or 
that  it  was  deemed  immaterial.  In  what  way,  however, 
thlB  answer  may  have  been,  it  does  not  appear  that  it  could 
have  hadso  mueh  weight,  as  to  justify  as  in  remanding  the 


Proof  of  A  ilmve  There  is  only  evidence  of  the  slave  having  ran  away  once 
oii€«?oei^ot*con^  while  HI  i^peHoc's  poesessiM,  and  this  does  not  constitute  a 
•dtttte  ft  hoHi  of  iabk  of  nmninff  awanr. 

numinc  ftWftj* 

It  is,  tfaerefofe*  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


AFPSAt   raOM   THE     COURT    OF   THE     EIGHTH     DISTRICT, 

THE   JUDGE   THEREOF   PRESIDING. 
WImm  4ko  «aM  tWBi  eatirely  upon  t  question  of  fact,  the  Supreme  Court 
«ili0t4fiiai^.thevM4«et<tf  tiM  jury. 

Martin^  J.,  delivered  the  opinion  of  the  couit. 
The  plaint  seeks  remuneration  for  personal  services. 
The  general  issue  was  pleaded.    Tliere  wes  a  verdict  and 
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I 

judgment  for  the  plaintiff,  and  the  defendant,  after  anunsiic-  ^"^^  ^?!Sff 
cessiul  attempt  to  obtain  a  new  trial,  appealed* 

The  case  turns  entirely  on  the  question  of  feet.    No  point 
of  law  appears  to  have  been  raised,  and  nothtog  authorizes       TtmirsB. 


omvsH 

99, 


us  to  disturb  the  yerdict  and  judgment.  Where  the  eve 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  *«««  entirely  up- 

''     ^  on  a  qaeftion  of 

judgment  of  the  District  Court  be  aflirmed  with  costs*         lact,  die  fuprene 


court  will  Bot  dii- 
Iwb  llie  verdict  of 
the  jury. 


APPEAL    PROM    THE   COURT    OP    THE    THIED     IMCBTnCT, 

THE   JVD&E   THEREOF   PEESIBINQ. 
Claims  againat  an  execvtor  for  the  pa3rment  of  the  teatatora  deMs,  are  es 
clusively  co^izable  before  the  Court  of  Probates,  where  tiie  auccessioD  is 
opened. 

The  plaintiff  was  a  partner  of  the  defendant's  testator,  hi 
a  plantation' and  slaves,  situate  in  the  parish  of  Wesff^BfttM 
Rouge,  wherein  the  deceased  was  domiciliated,  and  where 
his  saccession  was  opened.  The  defendant,  a  resident  of 
the  State  of  Mississippi,  was  s^pointed  his  executor^  and,  in 
concurrence  with  the  plaintiff,  caused  the  partnerriiip  ppo^ 
perty  to  be  sold,  under  an  oi>der  of  the  CkMirt  of  nfobates. 

The  petition  set  fourth,  that  the  proceeds  of  the  sale  were 
not  sufficient  to  pay  the  plaintiff's  claim.  That  the  defen- 
dant had  administered  upon,  and  received  the  whole  of  the 
testator^s  estate,  in  the  State  of  Missisrippi — ^was  hnigehf 
indebted  thereto,  and  had  property  belonging  to  the  seeees* 
sion,  vrithin  the  jurisdiction  of  the  court,  against  whieh,  ittid 
the  property  of  the  defendant,  a  writ  of  attachment  Wft# 
prayed  and  sued  out.  The  defendant  excepted  to  the^  juris*- 
diction  of  the  court,  which  plea  was  sustained,  and  tfiB 
plaintiff  appealed. 

Lobdett,  for  appellant : 

1.  The  exception  of  defendant  was  wrongftdfy  susfaiMd 
in  dismissing  the  cause  for  want  of  juriadictieir.— €7.  JP«  s^. 


■■ 
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EMtam    Oiakw^  133^  125^  144^  334^  925,  QS^—Singletary  vs.  Singletary, 

Ai4trch  1881. 

March  7,  N.  S. 

Downs^  contra': 

The  District  Court  has  no  jurisdiction  of  a  suit  for  money 
against  a  succession  administered  by  an  executor. — C.  P. 
art.  934,  963. — M^Donougk  vs.  Johnson* s  eocor.,  2  Martin, 
N.  8.  ^Sn.— Miles  vs.  Ford,  Ibid,  43Q.— Tabor  vs.  Joknsm 
et  al.  3  Martin,  N.  8.  674. — Poyret  vs.  Vgsser,  8  Martin 
N.  8.  595. 

Mathews,  J.,  deliyered  the  opinion  of  the  court. 
This  is  a  suit  instituted  by  attachment  against  the  execu- 
tor of  a  succession,  which  was  opened  fh  East  Baton  Rouge. 
The  will  of  the  testator  was  there  probated,  and  letters  testa- 
mentary granted  by  the  proper  authority.  The  plaintiffhad 
been  in  partnerah^)  with  the  deceased  in  a  tract  of  land  and 
some  ijftvesy  and  concurred  with  the  executor  in  having  the 
whole  of  this  property  disposed  of  at  probate  sale.  He  now 
alleges,  that  the  procedes  of  that  sale  are  not  sufficient  to  pay 
the  debts  <^  the  succession^  and  that  it  owes  him  five  thou- 
sand dollars,  &c. 

The  defendant,  in  answer  to  the  petition,  excepted  to 

the  jurisdiction  of  the^  District  Cour — this  exception  was 

sustained,  and  the  plaintiff  appealed^ 

The  suit  does  not  appear  to  be  personally  against  the  de- 

•n  executor    ifor  fcndant,  but  as  executor,  to  obtain  judgment  decreeing  the 

tfie  CMtetrnTdebto  ««*ate  of  his  testator  to  be  responsible  for  the  claim  of  the 

ire     ^<^i^^  plaintiff;    for  no  dvoestava  is  alleged.      The  proceeding 

cof^ixuHe   before  .        ,  .         ^     .  .      . 

the  Court  €ii  Pro-  considered  in  this  point  of  view  was  coram  nonjudice,  and 
euccemonuooeD-  the  defendant's  exception  properly  sustained. — See  C^  of 
^*  Practice,  orL  924,  no.  13  and  983. — ^According  to  these 

articles,  it  is  evident  that  this  suit  is  exclusively  cognizable 
before  the  Court  of  Probates,  where  the  succession  was 
opened.  But  a  difficulty  occurs,  opposed  to  proceding  in 
the  ordinary  and  legal  way,  in  consequence  of  the  executor 
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residing  out  of  the  jurisdiction  of  the  State.     It  is,  how-  ^*^^*^[ 

ever,  not  for  us  to  remedy  this  inconvenience.     Perhaps  the 

defendant  might  be  destituted  of  his  office,  (as  provided  for 

in  relation  to  tutor)  and  administration,  granted  to  another 

fit  person,  with  the  will  annexed. — ^Of  this,  however,  we 

give  no  opinion. 

It  is,  therefore,  ordered,  6cc.  that  the  judgment  of  the 
District  Court  be  affirmed  with  costs. 


•IIITR 

Of. 

wiLSoir. 


APPEAL    H'ltOM     THB     COURT     OF     THK     THIRD     DISTRICT, 
THE    JUDGE    THEREOF    RRBSIDINQ. 
Th6  Court  of  Probates  has  exclosive  jurisdiction  to  decide  on  claims  for 
money  which  are  brought  against  successions  administered  by  testamentary 
executors. 

The  parties,  the  cause  of  action,  the  pleadings,  and  the 
facts  of  this  cause,  are  the  same  with  the  preceding  one, 
except  that  the  former  suit  commenced  by  attachment,  and, 
in  this,  the  defendant  was  held  to  bail;  and  that  in  this,  the  ex- 
ception pendentes  lites^  was  added  to  the  defendant's  plea  to 
the  jurisdiction.  The  court  below  sustained  the  exception 
and  the  plaintiff  appealed. 

Pterce,  for  appellant.     Dovmsy  for  appellee. 

Moartirij  /.,  delivered  the  opinion  of  the  court. 

The  defendant  su^d  for  a  debt  of  his  testator,  pleaded  to 
the  jurisdiction  of  the  court,  and  averred  he  was  suable  in 
the  Court  of  Probates  only.  His  plea  was  sustained,  and 
the  plaintiff  appealed.  ' 

His  counsel  has  referred  us  to  the  Code  of  Practice,  122, 
1 26,  144,  334,-  983,  925.  We  have  vainly  sought  there,  any 
thing  in  support  of  his  case.  The  last  article  quoted,  ex- 
pressly recognises  the  exclusive  jurisdiction  of  Courts  of 
Probates,  to  decide  on  claims  for  money,  which  are  brought 

F2 


The  Court  of 
Probates  has  ex- 
clusive jurisdictioii 
to  decide  on  claims 
for  money  which 
are  brought  against 
surcesBioDs  Mmin- 
istered  by  testa- 
mentory  executors 


M 
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SMttm  DiMrict,-  against  succesBioDB  admiiustered  by  testamentary  execntorau 
Jl![^      N.  13. 

ttnrm  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

wiLfloH.       judgment  of  the  District  Court  be  affinned  with  costs. 


JOHASOJVva.  BELL. 
APPEAL     FROM   THE    COURT    OF     THE     FOURTH    DISTRICT, 

THE    JUDGE    OF    THE    THIRD    PRESIDING. 

A  prom  Ue  to  pty  out  of  the  proceeds  of  the  next  crop,  is  a  time  given 
for  the  discharge  of  an  engagement,  and  not  a  condition  on  which  the  M- 
fillmen  tof  the  obligation  depends. 

The  facts  are  fiilly  stated  in  the  opinion  of  the  court, 
delivered  by 

jPdrter,  J, 

The  plaintiff,  by  his  petition,  alleges  that  the  deceased 
brother  of  the  defendant,  owed  him  a  sum  of  money,  which 
the  defendant  unconditionally  promised  to  pay. 

The  answer  puts  at  issue  this  allegation. 

The  evidence  shews,  that  the  account  of  the  plaintiff  was 
put  in  the  hands  of  an  agent  for  collection.  This  agent 
made  application  to  the  original  debtor,  who  informed  him 
he  would  pay  the  debt,  though  he  was  under  the  impression 
there  was  some  mistake  about  it.  After  his  death,  he  ap- 
plied  to  the  defendant,  who  promised  to  pay  the  plaintiff  out 
of  the  proceeds  of  the  next  crop.  Failing  to  do  so,  the 
agent  called  on  the  defendant  again,  who  then  stated,  that  he 
had  been  compelled  to  pay  more  money  for  his  brother  than 
he  anticipated :  that  his  crop  had  fallen  short,  and  that  he 
could  not  pay.  He  further  stated,  that  his  brother  was 
never  fiilly  satisfied  of  the  correctness  of  the  debt,  and  that 
he,  the  defendant,  would  pay  it  at  his  leisure. 

The  court  below  gave  judgment  in  favour  of  the  plaintiff. 
From  which  judgment  the  defendant  appealed. 

We  think  it  should  be  confirmed  here.    There  was  no 
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condition  annexed  to  the  promise,  as  is  contended.    The  ^^'^  a^'^i^ 
defendant  promised  to  pay  out  of  the  proceeds  of  the  next      ^,^^^'*^. 
crop.    This  was  a  time  given  for  the  discharge  of  the  en-       JOH.Niotr 
gagementy  and  not  a  condition  on  which  the  fulfillment  of  the         bi;i«x.. 
obligation  depended.    Even  if  it  were  considered  such,  there 


is  no  evidence,  the  crop  did  not  produce  enough  to  pay  the  out  of"  the  ^ 
amount  for  which  judgment  is  given  below.  c^Vl  time  ri^ 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  T?"*  ^^Lp**!? 
the  District  Court  be  affirmed  with  costs.  gtgement,  and  not 


ADAMS  M.  DUPUY. 
APPSAL   FROK,  THE   COURT   OF    THE     FOURTH     DISTRICT, 

THE    JUDGE    THEREOF   PRESIDING. 

A  continuance  was  properly  refused,  where  the  party  was  wanting  in  the 
exercise  of  legal  diUigence. 

When  the  appeal  is  taken  for  delay,  damages  can  only  he  awarded  to  the 
party  in  interest 

In  May  1839,  the  plaintiff  obtained  an  injunction  and 
prayed  that  the  sheriff,  and  plaintiff  in  execution,  who  re- 
sided in  another  parish,  might  be  cited  to  answer  the  peti- 
tion.   Service  was  made  upon  the  sheriff,  who  put  in  an 

answer,  but  no  steps  were  tak^i  to  bring  the  original  plaintiff 
into  court. 

The  cause  was  called  up  for  trial  at  April  term,  1830, 
when  the  plaintiff  moved  for  a  continuance,  on  the  ground 
that  the  plaintiff,  in  execution,  had  not  bee^  cited,  and  that 
the  sheriff  had  no  right  to  put  the  cause  at  issue.  The  court 
refused  to  continue,  and  no  evidence  being  offered  by  the 
plaintiff,    the   injunction  was  dissolved,  and  the  plaintiff 

appealed. 
Morse,  for  appellant.    Morgan^  for  appellee. 

Porter^  /.,  delivered  the  opinion  of  the  court. 

The  defendant,  who  is  sheriff  of  the  parish  of  Iberville, 


a  condition  on 
which  the  ftdfiU- 
ment  of  the  obli- 
gation depends. 
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^•■*^?J*^*-  was  about  canying  into  effect  an  execution,  which  had  been 

^^p^^-^      placed  in  his  hands,  against  the  plaintiff.     He  was  stopped 

▲DAMf         by  an  injunction  obtained  by  the  latter,  who  prayed  that 

DvpvT.        the  plaintiff,  in  execution,  living  in  another  parish,  and  the 

defendant,  should  be  cited,  to  answer  the  petition. 

The  injunction  was  obtained  in  May,  1829,  and  a  copy 
with  citation,  was  immediately  served  on  the  defendant,  but 
no  steps  appear  to  have  been  taken,  to  bring  the  original 
plaintiff  into  court. 

At  the  April  term,  in  the  year  1830,  the  cause  came  on 
for  trial,  on  an  answer  jfiled  by  the  dofendant,  when  the  plain- 
tiff moved  for  a  continuance,  on  the  ground  that  the  plaintiff, 
in  execution,  had  not  been  cited,  and  that  the  sheriff  had  no 

right  to  put  the  cause  at  issue.  The  court  rejected  the  ap- 
plication, and  the  plaintiff  offering  no  evidence  to  sustain  the 
aUegation  in  his  petition,  the  injunction  was  dissolved.  From 
this  judgment  he  has  appealed. 

The  judge  was  clearly  correct,  in  refiising  the  continuance 

A  conti&iniice  ^^  ^  ground  laid.     The  plaintiff  was  totally  wanting  in 

iI?S**^S  '^^  ^®  exercise  of  legal  dilligence.     It  was  his  duty,  in  the 

^rwM  waatanc  in  space  of  eleven  months,  to  have  the  co-defendant,  who 

gtl  dfliigence.       hved  in  a  neighbouring  parish,  cited.    If  obstacles  were 

thrown  in  his  way  by  the  neglect  or  refusal  of  the  officers  of 
the  court,  to  do  their  duty,  appUcation  should  have  been 
made  at  the  previous  term,  to  quicken  them  in  the  dischai^ 
of  it. 

On  the  merits,  there  is  no  ground  to  doubt  the  correctness 
of  the  judgment  below ;  and  we  cannot  resist  the  impres- 
sion, that  the  appeal  was  taken,  as  the  appellee  contends  it 
was,  for  delay. 
Wlm  te  appeal      ^^  ^^  should  accede  to  his  prayer  for  damages,  but  that 
k  tikMi  for  delay,  ju  fj^  situation  he  is  before  the  court,  no  damages  has  been 

danagea  can  only  ^^ 

be  awarded  to  die  sustain^  by  him.    He  is  not  a  party  in  interest     The  per- 
^^  scm  injured  is  the  plaintiff  in  the  execution,  who  was  never 

cited. 
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We  confine  ourselves,  therefore,  to  a  simple  confirmation  £•»*««  Pi's??** 

J\£oreh  1881 

of  the  judgment  below,  and  it  is  ordered,  adjudged  and  de<«        v.^^>^-^w 
creed,  that  it  be  aflirmed  with  costs.  ai>  ams 

PVPVT. 


IRIOJ^  c#.   LOVE  ET  JiL. 
APPEAL    FROM    THE    COURT     OF     THE     FOURTH     DISTRICT, 
THE    JUDGE    OF    THE    THIRD    PRESIDING. 
Incatet  ofconflictiDg  teatiinoDey,  the  Supreme  Court  will  place  great 
reliance  upon  the  conclusion  of  the  court  of  th^  first  instance. 

This  case  turned  entirely  upon  the  testimony,  which  is 
fully  stated  in  the  opinion  of  the  court  delivered  by^ 

Porter i  /. 

This  action  is  brought  to  recover  from  the  defendants,  the 
damages  sustained  by  the  plaintiff,  in  consequence  of  their 
having  engaged  to  boil  his  crop  of  cane  in  the  year  1829,  and 
discharge  the  duties  of  sugar  makers,  on  his  plantation,  that 
season. 

The  court  below  gave  judgment  against  the  defendants,  for 
the  sum  of  one  thousand  nine  hundred  and  twenty  dollars : 
they  appealed. 

There  is  only  one  question  of  law  arising  in  the  case.  It 
relates  to  the  correctness  of  the  opinion  of  the  court,  in  ad- 
mitting a  witness  to  be  sworn  for  the  defendants,  who  was 
objected  to  as  incompetent,  on  the  score  of  interest.  The 
opinion  we  have  formed  on  the  merits,  renders  it  unneces- 
sary for  us  to  say,  whether  the  court  erred. 

The  testimony  on  record,  proves  very  fully,  the  plaintifTs 
case  against  the  defendant,  James  Love,  who  gave  his  perso- 
nal superintendance  at  the  sugar  house  of  the  plaintiff.  A 
large  quantity  of  cane  is  shewn  to  have  been  lost,  either 
through  his  ignorance  or  inattention.  The  correctness  of 
the  judgment,  in  relation  to  him,  has  not,  indeed,  been 
much  questioned ;  but  it  is  contended,  there  is  no  evidence 
which  establishes,  that  William  Love  is  at  all  responsibk 
for  the  performance  of  his  brother's  contract. 
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Euum  DMrict      There  is  evideiioe  to  that  effect,  although  it  is  contradic- 
v^^N.^,..^^       ted,  by  proof  introduced  on  the  part  of  the  defendant 
iBioN  Newman  swears,  that  a  short  time  before  the  rolling  of 

JA#.  I.OTB  h  AL.  the  c^ne  commenced,  William  Love  <^ame  to  the  hoose  of 

the  plaintiff,  early  in  the  morning,  and  observed  to  him, 
^  that  he  should  be  able,  with  the  assistance  of  his  brother, 
James  Love,  to  make  his  sugar  as  agieed.  That  if  his 
brother  was  not  fiilly  capable  of  making  good  sugar,  he 
would  attend  to  it  himself,  and  let  his  brother  James  attend 
to  the  boiling  of  Captain  HaH's." 

The  witness  further  states,  that  the  plaintiff  afterwards 
called  on  Wm.  Love,  to  come  and  make  the  sugar,  as  his 
brother  did  not  make  it  well,  and  that  William  Love  decli- 
ned, in  consequence  of  his  engagement  with  HaD. 

Another  witness,  whose  name  as  written  on  the  record,  we 
cannot  well  ascertain,  but  which  we  understand  to  be  Shike- 
ncmtj  tfwears  that  William  Love  told  him,  he  had  agreed  to 
make  the  plaintiff's  sugar  at  five  hundred  dollars,  or  furnish 
as  good  a  sugar  maker  a»  himself. 

On  the  part  of  the  defendant,  HaU^  the  wijtness  whose 
testimony  was  objected  to,  on  the  ground  of  interest,  sworo, 
that  he  told  William  Love,  in  February  1829,  that  if  he 
would  rotum  and  make  his  sugar,  he  would  guarantee  to  his 
brother,  five  hundred  dollars  for  making  a  crop  in  the 
neighborhood :  that  he  sent  to  the  plaintiff,  who  came  and 
made  a  verbal  agreement  to  employ  James  Love.  There 
was  no  mention  of  William  Love  being  responsible  for  the 
undertaking  of  his  brother  ;  and  he  was  to  have  nothing  to 
do  with  the  making  of  the  sugar  at  the  plaintiff's. 

In  corroboration  of  this  witness,  a  written  instrument,  in 
the  foUowing  words,  and  bearing  the  signature  of  the  plain- 
ttff,  was  introduced :  *'Be  it  known,  that  I  have  employed 
James  Love,  as  sugar  maker,  from  this  time  until  the  first  of 
January  next,  for  which  services,  I  promise  to  pay  him  five 
hundred  dollars.     Oct.  1,  1829." 


—f-r 


IRION 

VS. 
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It  is  difficult,  if  not  impossible,  to  reconcile  this,  testimo-  ^^^^^,^^1' 
ny,  not  even  if  we  understand  that  James  Love  was  em- 
ployed on  his  brother's  recommendation,  and  that  the  latter 
guaranteed  his  capacity  and  fidelity.  We  presume,  how- jas.  m>tbA»  ai.. 
ever,  the  court  below  so  understood  it,  when  it  rendered 
judgment  against  both.  This  view  of  the  case  is  strength- 
ened by  the  reflection,  that  James  Love  was  a  stranger,  and 
that  it  is  extremely  improbable,  any  man  of  ordinary  pru- 
dence, would  engage  another,  of  whose  qualifications  he  was 
ignorant,  for  so  important  a  trust,  without  assurances  of  his 
knowledge  and  integrity ;  or  a  guarantee  which  supplied 
the  place  of  a  recommendation  that  could  be  depended  on. 

This  court  has  been  in  the  habit,  in  cases  of  conflicting  tes-  flicting  teftimony 
timony,to  place  considerable  reliance  on  the  conclusion  of  the  ^"^piJ*^®  !J^ 
tribunal  of  the  first  instance,  believing  that  the  nearer  the  reliaace    on   the 

**      .  condufion  of  fhe 

cause  is  tried  tothe  parties,  the  greater  is  the  probability  of  the  court  of  the  firit 

instance. 


truth  being  ascertained.  We  can  see  no  reason  to  take  this 
case  out  of  the  rule.  There  is  not,  by  any  means,  such  a  pre- 
]K>nderence  in  the  proof,  as  would  authorize  us  to  reverse 
the  judgment ;  and,  we  apprehend,  justice  has  been  done. 

It  is,  therefore,  ordered,  adjudged  and  decreled,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


LACOSTE  vs.  DE  ARMAS 

APPEAL     FROM     THE    COURT   OP    THE    FOURTH     DISTRICT, 

THE    JUDGE    OF    THE    THIRD    PRESIDING. 

A  party  in  interest  may  convey  his  legal  title  in  a  note  to  a  third  person, 
and  hy  such  conveyance,  giye  that  person  a  right  to  sue  in  his  own  name. 
In  such  a  case,  the  defendant  may  offer  every  defence  to  the  suit,  by  th^ 
agent,  which  he  could  present  against  the  action  of  the  principal.  The 
agent  can  only  be  considered  as  ^e  nominal  plaintiff. 

Suit  by  the  indorsee,  against  the  maker  of  a  promissory 
note,  who  pleaded  a  want  of  consideration,  and  that  the 
plaintiff  had  no  interest  in  the  note. 

In  support  of  the  defence,  interrogations  were  put  to  the 


964  CASES  IN  THE  SUPREME  COURT 

Eattani  Dittrict  nlaiDtiff.  who  answered :  that  he  was  not  the  Teal  owner  of 

March  1881.  ^  ^  /•    i  n 

the  note,  but  that  it  belonged  to  the  trustees  of  the  college 
of  Bardstown,  for  whose  interest,  and  by  whose  orders  the 
suit  was  instituted.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  appealed. 

CtwiUier,  for  appellant,  made  the  following  points : 

1.  An  action  can  only  be  brought  by  one  having  a  real 
and  actual  interest,  which  he  pursues,  but  as  soon  as  that 
interest  ariae,  he  may  bring  his  action. — C  P.  art.  19. 

2.  An  action  is  the  right  given  to  every  person  to  claim 
judicially  what  is  due  or  belongs  to  him. — C.  P,  orL  Isi. 

Burke,  for  appellee. 

Porter,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  endorsee  of  a  promissory  note 
against  the  maker.  The  defence  is,  thtit  the  note  was  given 
without  consideration,  and  that  the  plaintiff  is  the  agent  of 
the  payee.  The  court  below  gave  judgment  against  the 
defendant,  and  he  appealed. 

There  are  two  bills  of  exceptions  on  record,  to  the  opi- 
nion of  the  court,  refusing  the  defendant  the  right  to  make 
this  defence,  but  as  he  was  finally  permitted  to  do  so  by  a 
supplemental  answer,  and  the  cause  comes  up  on  its  merits, 
we  find  it  unnecessary  to  notice  the  opinions  of  the  court  to 
which  these  exceptions  were  taken. 

The  answer  of  the  plaintiff  to  the  interrogatories,  admits 
that  he  is  only  agent  for  the  payee,  or  rather  for  those  per- 
sons for  whose  use  the  note  wls  given  to  the  payee ;  and  it 
is  contended  on  the  authority  of  the  1 5th  article  of  the  Code 
of  Practice,  that  the  action  cannot  be  maintained  in  the 
form  in  which  it  is  brought. 

That  article  is  in  these  words  :  "  An  action  can  only  be 
brought  by  one,  having  a  real  and  actual  interest  which  he 
pursues,  but  as  soon  as  that  interest  arise  he  may  bring  his 
action.^ 
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It  appears  to  us,  that  there  is  nothing  in  the  enactment  ^Mtem   Dittriet 
vAich  prevents  the  party  in  interest,  fit)m  conveying  his  legal        C^]^®'^' 
title  to  a  third  person,  and  by  such  conveyance,  giving  diat       «•  aodstb 
person  a  right  to  sue  in  his  own  name.    No  consequence     db  amai. 

results  from  it  affecting  the  right  of  the  defendant,  for  he  "T TT" 

can  offer  eveiy  defence  to  the  suit  of  the  agent  he  could  terest  m&y  JSii^y 
present  against  the  action  of  the  principal.  The  agent  can  npti'^atMrf  ?er! 
only  be  considered  as  the  nominal  plaintiff.  ^^*  ■"**  ^y  ^^^ 

^  conveyance  .  rae 

Un  the  ments.  The  proof  fails  to  sustain  the  allegation  ^^^  person  a  ngki 
of  a  want  of  consideration ;  and  it  is,  therefoi^,  ordered*  n^^'^hi  t^j^\ 
adjudged,  and  decreed,  that  the  judgment  of  the  Di^ct  SSu  nS^offtflS^ 
Court  be  affirmed  with  costs.  *T  <*«*«>»««  *»  &• 

iuit,  by  the  a^^ent, 
which    he    could 

mmmsss^^  -   PMjBent  againattho 

action  of  the  prin- 

*      cipal.     The  agent 

FLUCZEH  «#.  LACY.  can  only  be  con- 

APPEAL    FROM     THE     COUKT     OP     PROBATES     FOR     THE    2iljirl>lLtiff.  "^^ 

PARISH   OF  8T.   HELENA. 

A  party  who  bought  his  own  property  at  a  sale  on  a  ^  /a,  and  gaye  a 
twelve  months'  bond,  has  tfausfar  executed  the  judgment  as  to  debar  him* 
self  from  an  action  of  nullity. 

The  plaintiff's  property  was  seized  to  satisfy  a  judgment, 
which  the  defendant  had  obtedned  against  him,  and  at  the 
sale,  the  plaintiff  became  the  purchaser.  He  afterwards 
brought  an  action  of  nullity  to  set  aside  the  judgment  The 
court  a  guo,  dismissed  the  action,  and  the  plaintiff  appealed. 

Ripley,  for  appellant. 

McCaleb,  for  appellee. 

Porter;  J,9  delivered  the  opinion  of  the  court 

This  is  an  action  of  nullity.  Various  grounds  are  set  out 
in  the  petition.  The  judge  of  probates  thou^t  the  action 
could  not  be  maintained,  because  the  plaintiff  had  purcha- 
sed his  own  property,  which  was  seized  and  exposed  to  sale, 
under  an  execution  issuing  in  virtue  of  the  judgment  render^ 
ed  against  him. 

F2 
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DMrkt.  The  612  article  ottheCode  of  Practice,  provides  that  the 
nullity  of  a  judgmeol  may  be  demanded  at  any  time,  unless 
the  defendant  were  preseiU  in  the  parish,  and  suffered  the 
judgment  to  be  executed,  without  opposing  the  same. 

In  the  instance  b^ore  us»  it  makesa  part  of  the  allegations 

in  the  petition,  that  the  plaintiff  purchased  at  the  sale  made 

under  the  execution,  issuing  cm  the  judgment  now  sought  to 

be  annulled,  the  property  seized,  and  gave  his  b<Mid  at 

twelye  months,  for  the  price. 

'A  ptfty   >»wi      This  was  not  only  fidling  to  oppose  the  execution  of  the 

ptopmtw  at  a  sale  jud^ent,  but  it  was  aiding  to  give  it  effect ;  and  we  do  not 

Tti&l^^'  think  ib^  judge  below  erred  in  deciding  that  the  plaintiff 

*><»**»  ^••,^V*  ?"  could  not  maintain  his  action. 

executed  tL«  judi^ 

BMnt  as  to  deliver  '    It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
actioD  of  nuUity    judgment  of  the  Court  of  Probates  be  affirmed  with  costs. 


STJiTE  vs.  PITOT. 

A  stranger  liCigant  in  our  eourts,  eannot  hare  the  benefit  of  their  pm- 
cess  and  at  the  same  time  refuse  obedience  to  their  oiden.  So  a; curator, 
who  has  gone  abroad*  cannot  obtain  the  aid  of  the  court  of  probates  for 
the  deliyeiy  of  the  papeis  of  the  estate,  while  he  reAises  to  comply  with 
an  order  to  account. 

On  the  refusal  of  the  judge  of  probates  to  delWer  to  Jack- 
son's curator,  the  notes  ai^sing  fix>m  the  sale  of  cert^n  slaves 
belonging  to  the  succession,  the'latter  applied  for  a  manda- 
mus nisi;  in  answer  to  which,  and  as  grounds  for  his  refu- 
sal, the  judge  alleged : 

1.  That  the  curator  had  been  ordered  to  render  an  ac- 
count of  his  administration,  and  had  failed  to  do  so : 

2.  That  he  resided  out  of  the  state :  and 

3d.  That  he  had  been  chaiged  by  a  mortgagee  creditor, 
with  mismanaging  the  affairs  of  the  succession. 

Porter^  /.,  delivered  the  opinion  of  the  court. 

A  mandamus  is  applied  for,  to  compel  the  judge  of  pro- 
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bates,  to  direct  the  Resists  of  WiBs  to  ddirer  over  to  the  ■••>«  DMik*. 
coretor  of  the  estate,  the  notes  and  obligations  which  were 
received  for  the  sale  of  the  property  belonging  to  it 

To  the  rule  requiring  this  to  be  done,  or  to  shew  cause 
for  the  refusal,  the  judge  has  assigned  several  reascms. 

A  mortgagee  creditor  of  the  succession,  to  a  laige  amount, 
opposed  the  delivery  in  the  court  below ;  alleging,  that  the 
curator  resided  out  <^  the  state— -that  he  was  mismanag- 
ing the  afiairs  of  the  estate  ;  and  that  he  had  been  ordered 
to  render  an  account,  and  had  failed  to  do  so.  The  non  resi- 
dence, and  the  failure  to  obey  the  order,  are  admitted ;  but 
the  curator  excuses  his  disobedience,  by  averring  that  he 
ooiild  not  render  an  account  until  the  credits  due  to  the  suc- 
cession were  delivered  to  him. 

By  the  1140  article  of  the  Louisiana  Code,  sections  three 
and  four,  the  curator  of  a  vacant  succession,  and  of  absent 
heirs,  may  be  dismissed  finom  his  office,  if  he  absents  him- 
self for  a  time  firom  the  state,  without  leaving  a  representa- 
tive, and  the  succession  sustains  an  injury  thereby ;  or  if  he 
is  ordered  to  produce  his  account  book,  and  he  fails  to  do  so. 

The  1151  article  of  the  same  work,  and  the  1019  article 
of  the  Code  of  Practice,  make  it  the  duty  of  the  judge  of 
probates,  to  direct  a  suit  to  be  instituted  to  procure  the  re- 
moval, when  any  fact  comes  to  their  knowledge  which  !iu- 
thorizes  it. 

The  most  regular  course  here,  probably,  would  have  been, 
to  order  such  a  proceeding  to  be  insitituted,  and  pending  the 
controversy,  to  permit  no  change  to  be  made  in  the  situa- 
tion of  the  affairs  of  the  estate.  It  wouW  be  defeating  the 
object  of  the  law,  which  authorizes  a  removal  finr  dangers 
real  or  apprehended,  to  place  it  in  the  power  of  the  cura- 
tor, ndiile  the  action  was  going  on,  to  inflict  additional  iiqa- 
ry  on  the  succession. 

But  that  course  has  not  been  adopted.  The  court  has 
merely  refused  to  put  the  curator  in  possession  of  the  credits 
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^"^  ?<^|^  of  the  estate,  aiKl  the  judge  ju0tifieB  the 

March  1881.  j  "^    j 

article  of  the  Code  of  Practice,  which  declares,  that  if  the 

curator  refuses  to  render  an  account  to  those  who  have  a 

rig^t  to  demand  it,  be  may  be  imprisoned — ^his  prc^rty 

maybe  distrained  ;  or  his  compliance  may  be  enforced,  by 

any  other  means  which  the  law  affords. 

A  ftnnger  liti-     Notwithstanding  the  want  of  proceedinirs  to  remove  the 

cannot  have  the  curator,  we  are  of  opmion  the  court  below  did  not  err. 

cMB,  and  at'Sie  So  long  as  he  acted  in  contempt  of  its  order,  and  by  his 

obel^e^tD^eir  '^"i^^^  ^  another  state,  placed  it  out  of  the  power  of  the 

offden.    So  a  cu-  judge  to  enforce  his  decree,  by  the  ordinaxy  proceedings, 

rator,     who     has  .  .  . 

gone  abroad,  can-  We  think  he  was  authorized  to  refuse  the  curator  the  aid  of 
^  the  Court  *of  thecourt  Granting  the  order,  would  have  been  assisting' 
ddSve^of^e  m-  ^^  ^  illegally  administer  the  estate ;  for  his  first  duty  was 
penof  the  estate,  to  obey  the  decree  of  the  court  which  appointed  him.    A 

while   he   refuies 

to  comply  with  an  Stranger,  litigant  in  our  courts,  cannot  have  the  benefit  of 
er  to  account.   ^^  process,  and  at  the  same  time  refiise  obedience  to  the 
orders  made  in  the  very  suit  in  which  he  asks  their  assis- 
tance. 
Let  the  rule  be  discharged. 


SqUIRB  ET  AL.  e«.  BBLDEJT  ET  JUL 
APPBAL   PROM   THE    COVRT   OP   THB   PIRST   DISTRICT. 

The  conmimity  of  acqmti  and  gains,  or  legal  partneiahipi  is  so  inconsis- 
tent with  tike  ordinary  commercial  partnership,  that  hoA  cannot  exist  to- 
getiier,  and  the  legal  supersedes  the  commercial. 

Whetiier  a  commercial  partnership  can  exist  between  huaband  and  wife, 
even  when  there  is  no  community  of  acquits  and  gains.     Quere, 

In  this  suit  the  wife  was  included  as  a  partner  in  the  com- 
mercial firm  existing  between  her  husband  and  father.  The 
court  below  dismissed  the  suit  as  to  the  wife,  and  gave  judg- 
ment against  the  other  defendants. 

The  plaintiffs  appealed. 

%  for  appellants. 
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PrtsUm  and  Ma^iin,  for  appellees.  E««t«m  DisMet. 

Martin^  /.,  delivered  the  opinion  of  the  court.  s^uirb  et  al. 

This  is  a  suit  against  a  husband,  his  wife,  and  her  father,  •■'•^■^^  "^  ^*'* 
as  members  of  a  commercial  firm,  on  a  bill  of  exchange  ac- 
cepted by  them.  Judgment  was  given  against  the  husband 
and  father,  but  the  suit  was  dismissed  as  to  the  wife ;  the 
court  being  of  opinion,  she  was  not  bound  by  the  accep- 
tance, and  the  plaintiff  appealed. 

The  appellants  counsel  has  uiged,  that  the  partnership  was 
proven,  and  the  law  allows  it  to  exist  between  husband  and 
wife. 

The  appellees  counsel  has  denied  both  these  propositions, 
and  has  prayed  that  the  judgment  may  be  so  far  amended  as 
to  render  it  final  in  her  favor.  "w 

The  marriage  of  the  appellee  took  place  in  the  year  1829, 
and  it  is  not  pretended  that  any  matrimonial  convention  pre- 
vented the  operation  of  that  part  of  the  law  of  this  state,  which 
establishes  a  community  of  aquits  and  gains  between  husband 
and  wife— C.  C.  2312-69.  This  community,  or  legal  part-  of  JSto'^^S 
nership,  is  so  inconsistent  with  the  ordinary  commercial  ^J.  *®§*^  partner- 

^  "^  ship,  IS  so  mcon- 

partnership,  that  both  cannot  exist  together,  and  the  legal  sutent  with   the 

J        ,  •  1   '  •  ordinary  commer- 

superseaes  tne  commercial.  ^   cial    partnership. 

The  husband  is  the  head  and  member  of  the  former.    He  ^t*  e»'S*^og^S.' 

administers  its  effects,  and  may  dispose  of  all  the  personal  *'»,  ^^  ^®  i?" 

*'        ^  Va  gal  supersedes  the 

property  by  gratuitous  and  particular  title — id.  ^^SSft^^G  commercial, 
wife  and  her  heirs,  may  exonorate  themselves  of  the  part- 
nership debts — id,  2379 — and  can  never  be  bound  but  for 
one  half  of  them. 

In  the  commercial  partnership,  each  member  may  bind 
or  alienate  the  property  of  the  partnership. — Id.  2843-5. 
Every  partner  is  liable  for  all  the  damage  which  the  part- 
nership may  sustain  by  his  fault. — Id.  2833.  The  partners 
ore  bound  in  ^ido  for  the  debts  of  the  partnership. 

Although  the  legal  supersedes  the  commercial  partnership, 
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EMtm  i>i*triat,  H  cannot  be  superseded  by  it ;  for  the  l^nl,  results  from  the 
v^ps^^.^      tacit  or  express  agreement  of  the  parties,  at  the  time  of  the 
squiBB  BT  iiL.  maniaget  and  they  cannot  alter  their  matrimonial  agree- 
BBLDEzr  BT  Ai*.  monts  after  the  celebration  of  the  marriage. — Id.  2309. 

The  appellants  counsel  has  cited  a  case  from  4th  Sirey 

of  a  commercial  partnership  between  husband  and  wife.    In 

their  contract  of  marriage,  this  circumstance  prevented  the 

operation  of  the  law  in  creating  a  community.    It  was  a  ma- 

trinumial  convention  that  it  should  not  exist. 

WheOidr     a      Perhaps  a  conunercial  partnership  cannot,  in  this  countiy, 

nerXp  ^'can  ^-  ®*^  between  husband  and  wife,  even  where  there  is  no 

h*  d**T!r^f^''*"  community  of  acquits  and  gains. 

yen  where  there  i«  A  wife,  whether  in  conununity  of  goods  with  her  husblEmd 
a^^Tukd^'^ins.  or  not,  cannot  bind  herself  jointly  with  him  for  any  debt  of 
^°^'^'  his. — C.  C.  24!^    It  is  otherwise  in  France;  for  there  she 

may  bind  herself  jointly  or  severally  with  him,  for  his  own 
or  the  community's  affairs. — Code  Napoleon  1331 — Bran- 
degee  and  wife^  7  Martin  N.  8.  64-7 — Dumford  t».  Gross 
and  unfe,  7  Martin  466. 

The  district  court,  in  our  opinion,  did  not  err  in  declaring 
the  wife  was  not  bound. 

The  appellee  has  prayed,  that  the  judgment  which  dis- 
misses her,  and  is  quasi  a  nonsuit,  be  amended,  and  that 
she  may  have  an  absolute  judgment  in  her  favor.  We  think 
she  has  a  right  thereto. 

It  ^therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court,  as  far  as  relates  to  the  wife, 
be  annulled,  avoided,  and  reversed,  and  that  there  be  judg- 
ment in  her  favor,  with  costs. 

PATOUJLLET  vs,  PATOUILLET. 
APPEAL      FROM     THE     COURT     OF     PROBATES      FOR     THE 

PARISH    AND    CITY   OF    NEW-ORLEANS. 

On  the  divUion  of  a  parish  the  former  Court  of  Probatefl  retains  its  juris- 
diction  of  successions  theretofore  opened. 

This  suit  was  brought  by  the  son,  to  recover  from  his 
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mother  and  oatural  tutrix,  the  share  accruing  to  him  from  "•^^^^' 
the  succession  of  his  father,  which  was  op^ied  in  the  parish       ^^..^-.i^ 
of  Orleans.  PATotni.i.wr 

The  defendant  excepted  to  the  jurisdiction  of  the  court,  '  PATeuiiiLirr. 
on  the  ground  that  she  was  a  resident  of  the  parish  of  Jeffer- 
son.   The  court  overruled  the  exception.    There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  appealed. 

Preston,  for  appellant    Rouseau,  for  appellee. 

• 

Mathewsj  /.,  delivered  the  opinion  of  the  court 
In  this  case  the  plaintiff  claims  fix)m  his  mother,  the  por- 
tion of  his  father's  estate  which  fell  to  his  share,  and  was  ad- 
ministered by  her,  as  his  tutrix  by  nature,  and  he  obtained 
judgment  in  the  court  below,  from  which  she  appealed. 

An  objection  was  made  to  the  jurisdiction  of  the  Probate 
Court  of  the  parish  "and  city  of  New-Orleans,  on  account  of 
an  alleged  division  of  the  parish,  which  placed  the  defendant 
in  the  parish  of  Jefferson.  It  does  not  appear  that  on  the 
division,  any  requisition  was  made  by  law,  for  the  removal 
of  records  to  the  new  parish.    The  court  in  which  this  suit 

....  On  th6  divmon 

was  commenced,  is  that  m  which  the  succession  of  the  of  a  parish  the 
plaintiff's  father  was  opened.  Under  aU  the  circumstances  p^^^r^Ss  ita 
of  thp  case,  we  are  of  opinion  that  the  judge  a  quo,  was  jurisdiction  of  rac- 

*^  J  ^5  ■«     '  cessions  thereto  o- 

right  in  retaining  jurisdiction.  pened. 

The  defence  set  up  on  the  merits  of  the  cause,  is  expen- 
ditures incurred  by  the  tutrix,  beyond  the  revenue  of  the  mi- 
nor. The  evidence  does  not  establish  the  facts  of  this  de- 
fence. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed  with  costs. 
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ST.  DEZIER  v$.  MJCBdUn. 

APPEAL     FROM   THE    COURT    OF     THE     FOURTH     DISTRICT, 

THE   JUDGE    THEREOF    PRESIDING. 

If  the  plaintiff  does  not  entitle  himself  to  a  privilege  by  proper  aver. 
mentsoa  the  record,  it  cannot  be  allowed  to  him. 
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^••*^^^*;     Mathews,  /.,  deliveied  the  opinion  of  the  court 

s..«^v^w^  This  suit  is  brou^t  by  an  undertaker  on  a  contract  to 

•T.  ^EKiBA  jjyjjj  ^  house.  His  claim  is  resisted,  by  the  defendant,  on 
MicHAUD.  tiie  ground  of  failure,  on  the  part  of  the  builder,  to  do  the 
work  as  stipulated  in  the  contract  The  petition  contains  a 
count  for  a  quantum  meruit,  on  which  the  court  below  ren- 
dered judgment  in  favor  of  the  plaintiff,  for  four  hundred 
and  twenty-four  dollars  and  twenty-five  c^its.  The  defen- 
dant appealed. 

The  correctness  of  this  judgment,  depends  mainly  on  the 
evidence  of  the  cause.    We  have  examined  it  carefully, 
and  believe  the  conclusions  of  the  judge  a  quo  on  it,  to  be 
just. 
If  the  pl^^^ff      Since  the  appeal,  the  plaintiff  and  appellee,  has  prayed 
I  himself  to  a  privi-  the  judgment  of  the  District  Court  to  be  amended,  by  de- 

I  Omenta  onthe  re  creeing  to  him  a  privilege  on  the  building,  &c.    The  record, 

I  aSowed  to'Sm*^  however,  shows  nothing  which  entitles  him  to  the  privilege 

I  claimed. 

I  It  is  therefore  ordered,  adjudged  and  decreed,  that  the 

I  judgment  of  the  District  Court  be  affirmed  with  costs  in 

both  cousts. 

I  JTEMP  v$.  WAMACKET  AL. 

I  APPEAL   FROM   THE    COURT   OF  PROBATES  OF  THE  PARISH 

t 

OF    ST.    HELENA, 

Testimony  should  be  weighed  by  probabilities,  and  its  tnilh  be  ntber 
ascertained  in  fliis  manner,  than  by  counting  the  witnesses. 

The  facts  are  stated  in  the  opinion  jof  the  court  deliver- 
ed by 

Mathews,  /. 

This  suit  was  instituted  in  the  court  below,  by  the  natu- 
ral tutrix  of  her  daughter,  against  the  latter,  the  wife  of  the 
defendant,  having  for  its  object  the  liquidation  and  payment 
of  certain  disbursements  and  expenses,  which  the  plaintiff 
alleges  she  made  and  incurred,  in  h«r  capacity  as  tutrix  of 
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her  minor  child,  who  was  heir  to  her  father.    The  judge  of  Eastern  Diitrict, 

/  ^  ^  March  1881. 

probates  gave  judgment  against  the  defendants,  for  one  thou- 
sand and  sixty  dollars,  from  which  they  appealed. 

A  just  decision  of  the  case  depends,  principally,  on  mat-  i;vamackbta&.. 
ters  of  fact.  There  is  bat  one'  question  of  law,  and  that  ari- 
ses out  of  an  article  of  our  old  Civil  Code,  which  prohibits 
tutors  or  curators  from  expending,  in  the  support  and  edu- 
cation of  minors,  more  than  the  revenue  of  their  estates. — 
See  O.  .C p,  70,  art.  60.  But  this  question,  according  to 
the  conclusion  to  which  we  have  arrived  on  the  &cts  of  the 
easel,  need  not  be  discussed. 

The  whole  amount  of  chaises  against  the  defendants,  ac- 
cording to  the  account  exhibited  by  the  tutrix,  is  two  thousand 
two  hundred  and  fifty-four  dollars.     The  principal  items  ol 

« 

which  this  sum  is  composed,  are  for  boarding,  clothing,  and 
educating  the  minor,  and  the  cost  of  raising  a  number  of 
young  slaves,  the  property  of  the  latter.  The  first  of  these 
items  is  six  hundred  and  fifty  dollars ;  and  the  whole  of  the 
second  charge  amounts  to  one  thousand  four  hundred  and 
seventy  dallars.  These  charges,  we  are  of  opinion  should, 
in  pursuance  of  probability  resultiiig  from  the  testimony 
of  the  case,  be  reduced  one  half.  As  to  the  first,  the  an- 
swer to  interrogatories  put  to  the  defendants,  corroborated 
by  one  witness ;  shews,  that  the  services  of  the  minor  in  the 
household  establishment  of  her  mother  was,  for  more  than 
six  years  of  the  period  of  thirteen  during  which  time  board 
is  chained  against  her,  an  equivalent  for  the  expense  of  board- 
ing. 

The  large  item,  of  one  thousand  four  hundred  and  seventy 
dollars,  is  an  aggregate  of  charges  for  supporting  young  ne- 
groes, previous  to  an  age  at  which  they  may  be  considered 
as  useful ;  and  they  are  made  at  the  rate  of  thirty  dollars 
per  year  on  each  head.  This  we  think  unreasonable.  It  is 
true,  that  a  majority  of  the  witnesses  introduced  on  this  sub- 
ject, thought  otherwise;  and  the  judge  a  quo  seems,  by  count- 

G2 
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Eastern  District,  ing  them,  to  have  acquiesced  in  the  opinion  of  that  majori- 

JnttTCn  1831. 

s,^^>^^^       ty.    Numeration  is.  certainly  the  easiest  mode  by  which 

KEMP  judges  can  arrive  at  conclusions  on  matters  of  fact,  suppor- 

WAMACK  KT  AL.  tcd  alouc  by  the  testimony  of  witnesses  ;  but  the  law  of  evi- 

; dence  requires  that  their  testimony  should  be  weighed  by 

be    weighed  °V  P^^I^Ui^i^s,  and  its  truth  be  rather  ascertained  in  this  man- 

ttft  r«r«  ner'  *•«"  ^y  «»«'t'n8  numbers. 

ascertainid  in  this      The  defendants,  by  their  answers  to  interroeatoriesy  esti- 

munNi^  th«n  by  ,  \      .  .  ,  ,        • 

counting  the  wit-  mate  the  costs  of  raising  young  slaves,  up  to  the  time  at 

which  they  become  useful  to  owners,  at  ten  dollars  per  an- 
num. One  of  the  witnesses  thought  that  fifteen  dollars 
would  suffice  to  cover  all  necessary  expenses  ;  and  to  his 
opinion,  we  are  disposed  to  give  the  greatest  weight  in  the 
present  case,  as  the  negroes  in  question  were  nurtured  on  a 
plantation,  and  required,  in  this  climate,  Uttle  clothing;  and 
were  probably  fed  on  bread  and  other  cheap  articles  of  clo- 
thing. We,  therefore,  conclude,  according  to  the  premises 
above  stated,  that  the  just  charge,  in  favor  of  the  plaintiff, 
for  these  two  items,  ought  not  to  exceed  one  thousand  and 
sixty  dollars ;  to  which  must  be  added,  one  hundred  and  six 
dollars,  paid  for  taxes  on  the  defendants  property ;  making 
together,  one  thousand  one  hundred  and  sixty-six  dollars. 
In  the  account,  as  stated  by  the  tutrix,  the  minor  seems  to  be 
entitled  to  one  thousand  one  hundred  and  twenty  dollars 
credit ;  and  this,  without  taking  into  consideration  the  in- 
terest which  she  had  a  right,  by  law,^  to  claim  on  a  capital 
of  five  hundred  and  ninety-two  dollars,  alloted  to  her  on  a 
partial  partition  of  her  father's  estate. 

From  the  whole  evidence  of  the  case,  we  are  of  opinion, 
that  the  plaintiff  ought  not  to  recover  any  thing. 

It  is,  therefore,  ordered,  &c.  that  the  judgment  of  the 
Court  of  Probates  be  avoided,  reversed  and  aimuUed,  and 
that  judgment  be  here  entered  for  the  defendants,  with  costs 
in  both  courts. 
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SJMPLB  ET  AL.  vs   LAMB'S  CURATOR.  Eaftem    DUtrict, 

Mareh  18S1 
APPEAL  FBOM  THE  COURT    OF  PROBATES  FOR  THE  PARISH 

OP   WEST    FELICIANA.  •AMPIK  ET  At. 

A  joint  authority  cannot  be  exercised  by  a  part  of  those  to  whom  it  Is    -  *  j.jj^\jw«  a. 
delegated,  even  after  the  death  of  one  of  them.  tob. 

A  number  of  individuals  subscribed  a  sum  of  money  for 
the  construction  of  a  road,  and  appointed  five  commis- 
sioners to  contract  for  thfe  work.  ; . 

They  employed  Lamb,  and  transferred  to  him  the  sub- 
scription paper.  Lamb  collected  from  the  subscribers 
large  sums,  and  died  before  the  completion  of  the  worL 

The  petition  stated  that  one  of  the  commissioners  was 
dead,  and  this  action  was  brought  by  the  surviving  four,  to 
recover  damages  from  the  curator  of  Lamb. 

The  defendant  excepted  to  the  plaintiff's  right  of  action, 
on  the  ground  that  the  power  was  delegated  to  five  com- 
missioners, and  one  of  them  was  not  a  party  to  the  suit,  but 
was  alleged  to  be  dead.  The  exception  was  overruled— 
there  was  a  judgment  from  which  the  plaintiffs  appealed, 
but  the  reversal  of  which  was  prayed  for  by  Turner^  for 
the  appellees,  who  made  the  following  point : 

I.  There  was  no  authority  vested  in  the  plaintiffs  to  com- 
mence  and  carry  on  this  action,  and  the  court  below  erred  ^ 

in  overruling  the  exception. — C.C.  arts.  2964, 2965,  2966. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  state  that  a  number  of  individuals  subscribed  . 
a  considerable  sum  of  money,  for  the  construction  of  a  road 
from  the  town  of  St.  Francisville  to  the  Mississippi,  and 
appointed  them  and  one  Smith,  who  has  since  dittd,  their 
commissioners,  to  carry  their  intention  into  execution ;  and 
they  accordingly  contracted  with  Lamb,  who  took  on  him- 
self lo^perfect  the  road,  and  to  enable  him  to  do  so,  they 
transferred  the  subscription  paper  to  him:  that  he  made 
large  collections,  but  did  not  comply  with  his  engagements, . 
and  has  since  died ;  and  the  defendant  is  curator  of  his 
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Etttem  I>M^^-  estate.   The  petition  concludes  with  a  prayer  that  the  defen- 

^s,^-^,^^       dant  be  decreed  to  retransfer  the  subscription  paper  to  the 

•AMPi«E  if  AL.    plaintiffs — ^that  they  may  be  declared  privilege  creditors  for 

LAM»'<  cuRA-   the  value  of  certain  slaves  purchased  by  Lamb  out  of  the 

*®*'  moneys  collected  by  him  firom  the  subscribers:  that  damages 

be  allowed  them,  &c. 

The  defendant  pleaded  several  matters  as  exceptions  to 
the  plaintiff's  right  to  maintain  their  suit;  but  particularly 
that  they  allege  that  authority  was  given  to  them  and  an- 
other, to  act  as  commissioners  or  agents  for  the  subscribers ; 
and  that  the  authority  being  ^otWonly,  and  not  joint  and 
several,  can  only  be  exercised  by  the  five  persons  to  whom 
it  was  granted,  and  not  by  a  less  number,  even  after  the 
death  of  one  of  the  five. 

The  exceptions  were  overruled — ^the  defendant  answered 
over:  there  was  a  judgment,  from  which  the  plaintiffs  ap- 
pealed; but  the  reversal  of  which  is  prayed  by  the  defen- 
dants and  appellees,  who  contend  that  their  exceptions  were 
enroneoosly  overruled. 
A  ioint  tuthori-      The  authority  given  by  the  subscribers  to  the  five  indivi- 

ty  cannot  be  ezer-  ^  °  / 

cifed  by  a  part  of  duals,  whom  they  appomted  as  their  commissioners,  was  a 
if  delegated,  eren  P^^  ^"^^  ^^V-  it  was  not  joint  and  several,  and  cannot  be 
^o?^^  ""^  exercised  by  a  less  number  than  the  whole:  not  by  the 

survivors  of  either  of  them. 

Pothier  states  that  when  several  persons  are  authorized  to 
do  an  act  jointly,  the  death  of  either,  puts  an  end  to  the 
authority. — Mandat,  102.  In  another  part  of  the  same 
worit,  he  examines  whether  when  two  are  authorized  to  do 
an  act,  either  of  ihem  exceeds  his  authority  in  doing  it 
alone;  and  he  adds,  that  if  from  the  smallness  of  the  object, 
it  is  presumed  the  mandatories  were  expected  to  act  sever- 
ally, the  authority  has  not  been  exceeded.  He  makes  it  a 
question  of  fact  on  a  point  of  evidence. 

If  this  afforded  us  a  legitimate  rule,  the  presumption 
would  be,  that  the  authority  was  not  joint  and  f^ 


OF  THE  STATE  OF  LOUISIANA.     ,  2T7 

whether  a  less  number  than  all  could  act,  and  what  number  Ewtcm  District, 

,    ,  1  t  1  1       ^  .       ,  March  1831. 

w^as  intended,  would  not  be  easy  to  be  determined.  ^*-s^^*^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  '-^mple  et  al. 
judgment  of  the  Court  of  Probates  be  annulled,  avoided   lamb's  cu&a- 
and  reversed,  and  the  petition  dismissed  with  costs  in  both 
courts. 


ROTHSCHILD  ET  AL  vs.  BAMSAY. 
APPEAL  FROM  THE  COtTRT  OF  THE  FIRST  DISTRICT* 
A  sheriff  or  marshal  is  no  further  the  agent  of  a  plaintiff  in  execution, 
than  that  which  1»  derived  from  the  writ  placed  in  his  hands.  The  instant 
it  is  returned  into  court,  or  the  return  dtiy  expires,  the  authority  of  the  offi- 
cer to  enforce  the  judgment,  or  recieve  the  money  in  discharge  of  it,  also 
expires,  pnless  he  has  previously  made  a  levy,  in  which  case  the  law  per- 
mits him  to  sell  the  goods  seized. 

The  plaintiff's  testator,  with  the  defendant,  and  eight 
others,  became  the  sureties  of  one  Gibbes,  for  the  faithfull 
performance  of  his  duties  as  paymaster  to  the  1st  Regi- 
ment of  Infantry  of  the  United  States'  army.  Gibbes 
being  in  arrears  to  the  government,  suit  was  instituted 
against  him  and  his  sureties,  upon  their  bond;  and  judgment 
obtained,  which  was  wholly  satisfied  out  of  the  estate  of  the 
plaintiff's  testator. 

The  petition  charged,  that  by  this  payment,  the  plaintiffs 
became  subrogated  to  the  rights  and  priviledges  of  the 
United  States.  That  four  only  of  the  co-sureties  were 
solvent  and  able  to  pay  ;  that  each  of  those  were  liable; 
and  that  the  respective  share  of  each  amounted  to  the  sum 
of  $  2000,  exclusive  of  interest  and  costs;  for  which  judg- 
ment was  prayed  against  the  defendant,  who  pleaded  the 
general  issue. 

It  appeared  that  the  judgment  against  Gibbes  and  his 
sureties,  was  rendered  on  the  7th  of  April,  1820.  Execu- 
tion issued  on  the  5th  of  October,  1826,  and  on  the  10th  of 
December  of  the  sam^  year,  the  marshal  made  upon  it  the 
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t 

Eafftern  District  following  return :    "  Received  5th  October,  1826,  served 

s^^.^^^^       upon  W.  W.  Montgomery,  one  of  the  executors  of  the  late 

MOTHBCHiLDBT  R,   L.  Eochcllc,  OHC   of  thc  surctics,  on  the  same   day. 

Ah,  W.  . 

BAMSAY.  Stayed  afterwards  by  agreement  of  J.  W.  Smith,  U.  S. 
dist.  atty." — (Signed)  John  Nicholson,  U.  S.  Marshal." 

On  the  14th  of  April,  1830,  the  following  entry  was  made 
on  the  execution  docket,  which  was  introduced  by  the  plain- 
tiffs, to  sustain  the  allegation  of  paj^ment : 

"  The  United  States  vs.  William  Gibbes  et  a/.— 1269.— 
Amount  of  judgment  $  10,000,  6  per  cent,  interest,  from 
the  2d  of  Januaiy,  1819. 

"  The  United  States  vs.  William  Gibbes  et  a/.— 1270.— 
Amount  of  Judgment  $  10,000,  6  per  cent,  interest  from 
the  2d  of  January,  1819. 

"  In  these  two  cases — Nos.  1269  and  1270 — ^there  was 
made,  from  the  estate  of  R.  L.  Rochclle,  one  of  the  securi- 
ties, the  sum  of  $  14913  13  cents,  fcr  principal  interest  and 
cost,  which  cost  amount  to  the  sum  of  $  372  49  cents ;  the 
same  was  made  in  the  years  1826  and  1827.  (Signed) 
John  Nicholson,    United  Stated  Marshal.^ 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the  court 
below,  permitting  the  plaintiffs  to  prove,  by  parol,  the  insol- 
vency of  the  co-sureties  of  the  bond.  On  the  merits,  the 
court  a  quo  was  of  opinion,  that  the  plaintiffs  were  entitled 
to  recover  a  viril  proportion,  and  gave  judgment  accordingly. 
The  defendant  appealed. 

Grymes  and  Maybiuy  for  appellant. 

CarleUm  and  Lockett,  for  appellees. 

Porter^  /.,  delivered  the  opinion  of  the  court. 

The  ancestor  of  the  plaintiffs,  the  defendant  and  several 
others,  became  sureties  of  one  Gibbes,  who  was  appointed 
paymaster  to  the  First  Regiment  of  Infantry^  in  the  army  of 
the  United  States.  Suit  was  brought  on  this  bond,  and 
judgment  rendered    against  the  principal,  and  sureties.— 


OF  THE  STATE  OF  LOUISIANA.  279 

This  action  is  brou£^ht  to  recover  from  the  defendant  his  Ewtem   District, 

March  1831 

share  of  the  money,  which  the  plaintiffs  allege  was  made       v,^v-^ . 
out  of  the  estate  of  their  ancestor,  in  satisfaction  of  the  rothicbild  et 

judgment.  ramsay. 

Various  groimds  of  defence  have  been  presented;  but  the 
opinion  we  have  formed  on  one  of  them,  renders  an  exami- 
nation of  the  others  unnecessary. 

The  judgment  already  alluded  to,  was  signed  on  the  7th  '■ 

of  April,  1820.  On  the  5th  of  October,  1826,  a  writ  of  fieri 
facias  issued  against  all  the  defendants,  and,  on  the  same 
day,  came  into  the  hands  of  the  marshal.  The  10th  of 
December  of  the  same  year,  it  was  returned  into  court, 
with  the  following  endorsement :  **  Received,  5th  October, 
1826.  Served  on  W.  W.  Montgomery,  same  day,  as  one 
of  the  executors  of  the  late  R.  L.  Rochelle,  one  of  the 
sureties.  Stayed  by  agreement  of  the  Attorney  (general 
J.  W.  Smith.  Returned  10th  December,  1826.  (Signed) 
John  Nicholson,  United  Stated  Morshal,^ 

To  sustain  the  allegation  of  payment,  the  plaintiffs  intro- 
duced the  following  document : 

•*  The  United  States  vs.  W.  Gibbes  et  a/.— 1269.— Amount 
of  judgment,  $  10,000,  6  per  jcent.  interest,  from  the  2d  of 
January,  1829. 

''The  United  States  vs.  W.  Gibbes  et  at— 1270.— Amount 
of  judgment,  $10,000,  6  per  cent,  interest,  from  2d  of 
January,  1819. 

In  these  two  cases — ^Nos.  1269  and  1270 — ^there  was 
made  from  the  estate  of  R.  L.  Rochelle,  one  ef  the  securi- 
ties, the  sum  of  $  14913  13  cents,  for  principal,  interest  and 
costs;  which  costs  amount  to  the  sum  of  $  372  49  cents:  the 
same  was  made  in  the  years  1826  and  1827. — (Signed) 
John  Nicholson,  U.  S.  M, — New-OrleanSy  April  14, 1830." 

As  it  appears  from  the  certificate  of  the  marshal,  on  the 
writ  of  execution,  that  nothing  had  been  done  on  it  at  the 
time  it  was  returned  into  Court,  except  serving,  it  on  the 
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Eutern   District  ancestor  of  the  plaintiffs,  the  question  presented  for  our  de- 

^^^^^^..^    '  cision  is,  whether  a  payment  made  to  that  officer,  under  the 

moTHflcHiLD  ET  circumstances  already  stated,  is  such  a  payment   to   the 

BAMS  AT.        United  States,  as  binds  them,  and  discharges  the  judgment  f 

We  have  looked  into  the  Statutes  of  the  United  States, 
to  see  whether  they  conferred  power  on  the  marshals  to 
receive  money  on  behalf  of  the  government,  except  m  cases 
where  writs  of  execution  are  placed  in  their  hands,  and  we 
are  unable  to  find  any  provision  which  vests  there  with  au- 
thority to  do  so.  In  all  the  enactments,  relating  to  them, 
their  pecuniary  responsibility  is  contemplated  to  arise  from 
the  execution  of  process  intrusted  to  them. 
A  sheriff  or  mar-.     On  general  principles,  a  sheriff,  or  marshal,  is  no  further 

■ha]  ii  no  further  !..«•.  •  ,  •  .  i    . 

the  i«f°t  of  t^«  ^"^  agent  of  a  plamtin  m  execution,  than  that  which  he  de- 
Son*  UianV^writ  "^®s  from  the  writ  placed  in  his  hands.  He  represents  the 
placed  m^^hwids  pa^y  for  no  Other  purpose.  And  the  instant  it  is  returned 
returned  into  court  into  court,  or  the  retnm  day  expires,  the  authority  of  the 
ezpiref,tfaeautfao-  officer  to  enforce  the  judgment,  or  receive  the  money  in  dis- 
to^  enforce^  Se  charge  of  it,  also  expires,  unless  he  has  previously  made  a 
judgment,    or  re-  levy-  in  which  case,  the  law  permits  him  to  sell  the  mods 

ceive  the    money        ^  .  .     . 

in  discharge  of  it,  he  has  seized.     In  the  instance  before  us,  the  marshal   re- 

albo  ezpiresyunlesa       .       ,     ,  a         i  n    \ 

he  has  previously  ceived  the  money  after  the  return  of  the  wnt  mto  court, 
wfai<^  cawTSelaw  ^^  subsequent  to  the  day  on  which  it  was  returnable  ;  and 
permits  him  to  sell  j^  j^j^  ^^^^  appear  he  had  made  any  levy  on  it,  while  it  was 

Ae goods  seized.  \^  j         j  -^ 

In  his  possession. 

It  is  not  shewn  the  United  States  has  sanctioped  this  act 
of  their  officer,  nor  that  the  usual  proceedings  have  follow- 
ed the  receipt  of  the  money,  from  which  their  ratification 
of  it  can  be  presumed. 

An  act  of  Congress  requires  the  marshal  to  make  a  return 
to  the  agent  of  the  treasury,  within  thirty  days  from  the 
commencement  of  the  several  terms  of  the  courts  of  the 
United  States,  of  the  proceedings  which  have  taken  place 
upon  all  writs  of  execution,  or  other  process  placed  in  their 
hands,  where  the  United  States  is  a  party.     Another  act  re- 
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quires,  that  all  moneys  received  by  the  <^icers  of  the  oooit,  '•■*•'■    ^""^J** 
shall  be  immediately  deposited  in  the  Branch  Bank  to  the        >.^^>,'^w 
credit  of  the  court.     These  steps  may  have  been  taken  here,  »<wk«jhii.d  «t^ 
but  we  can  only  judge  of  what  exists,  from  what  appears^ 
From  the  evidence  adduced  in  this  case,  the   money  was 
made  in  1826-7,  and  no  return  is  made  in  court,  by  the 
marshal,  until  1830. — IngersoCs  Digest,  ed.  1825,  127--566* 

As  the  plaintiflTs,  therefore,  have  not  shewn  they  paid  to- 
a  person  authorized  to  receive  the  money  on  behalf  of  the 
government  of  the  United  States,  they  have  not  established 
a  right  of  action  against  the  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
ju-lgment  of  the  District  Court  be  annulled  and  reversed; 
and  it  is  further  ordered  and  decreed,  that  there  be  judg- 
ment against  the  plaintiffs,  as  in  case  of  nonsuit,  with  costs 
in  both  courts. 


ROTHSCHILD  ET  AL,  vs.  BOWERS. 
APPEAL    FROM    THE    COURT    OF   THE     FIRST    DISfRIOT.       Same  »K  BowtM* '**' 

This  case  presents  the  same  point  with  that  of  the  same 
plaintiff  vs.  Ramsay,  and  must  receive  the  same  decision. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed. And,  it  is  further  ordered,  adjudged,  and  [decreed, 
that  there  be  judgment  for  the  defendant  as  in  case  of  non- 
suit, with  costs  in  both  courts. 


ROTHSCHILD  ET  AL    w.    COX. 
APPEAL    FROM    THE    COURT    OF    THE    FIRST   niSTRICT. 

This  case  is  in  all  respects  similar  to  that  just  decided  be- 
tween the  same  plaintiffs  and  that  of  Ramsay,  and  must  re- 
ceive a  similar  decision. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  amiulled,  avoided,  and  re- 

H2 
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i^nct,  vened.    And  h  is  further  ordered,  adjudged  and  ( 
thaltherebe  jodgment  forthe  defeudant  as  in  case 
MTUSCB1I.D  wt  ^#  yff^  ^jjigjg  in  both  courts. 

A-L.  M.   OOZ. 


MEAD  ET  AL.  vi.  BUCKYEH 

▲PPBAL    FROM    THE, COURT   OF    THE    FIRST    DISTRICT. 

The  master  of  a  steamboat,  who  contracts  for  repair^,  is  personally  bound. 
The  parties  contracting  with  him  have  a  double  remedy:  they  may  sue  him, 
or  sue  the  owners  on  a  contract  made  with  their  agent 

Where  the  evidence  is  contradictory,  but  preponderates  in  fiiTor  of  ihe 
ptrty  for  whom  tfa^  Jury  find,  the  supreme  court  will  not  interfere  with 
their  verdict 

It  is  not  necessary  to  file  an  answer  to  a  plea  in  reconvention. 

The  principle  that  reconvention  on  reconvention  cannot  be  permitted  was 
fimly  settled  by  our  ancient  laws,  and  the  Code  of  Practice  neither  con- 
templates nor  provides  for  such  a  mode  of  proceeding.  But  die  party  must 
object  to  its  being  filed  at  the  time  it  is  offered. 

The  circumstance  of  the  Jury  finding  three  hundred  dollars  damages, 
when  only  two  hundred  were  claimed,  furnishes  no  ground  for  setting  aside 
Hiekvetdict— and  for  the  exoasB,  the  attorney  had  a  right  to  enter  a  renU- 
iiiur. 

The  facts  are  fully  stated  in  the  opinion  of  the  court, 
delivered  by 

Porter^  J. 

This  action  was  instituted  on  an  unliquidated  demand, 
for  work  and  labour  done.  The  defendant  was  arrested 
and  held  to  bail.  He  denied  all  the  allegations  in  the  peti- 
tion,  except  that  he  was  part  owner  of  the  steamboat  on 
which  the  plaintiffs  had  worked.  And  he  further  set  up  a 
demand  in  reconvention,  for  damages  sustained  by  the  plain- 
tiffs, not  having  executed  the  repairs  on  the  boat,  within  the 
time  stipulated  in  tb^  contract,  and  for  having  made  them  in 
so  unskilful  and  defective  a  manner,  that  great  injury  was  sus- 
tained by  himself  and  the  othet*  proprietors  of  the  steam- 
boat. To  this  demand,  in  reconvention,  the  defendant 
annexed  an  aflUavit  of  the  truth  of  the  facts  therein  set 
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fourth,  and  one  of  the  plaintifTs,  Mead,  was  arrested  and  heM 
to  bail. 

To  the  petition  in  reconvention,  the  plaintiff  jdeaded 
the  general  issue.  And,  in  addition  to  the  defence,  claimed 
two  hundred  dollars  damages,  in  reconvention,  fiir  the  ille- 
gal and  malicious  arrest  of  one  of  the  ptaintifis,  on  the  de- 
fendants demand  in  reconvention.  To  this  last  demand  no 
answer  was  put  in. 

The  jury,  however,  tock  all  the  matters  into  considera- 
tion, and  found  for  the  plaintiffs,  on  their  original  demand, 
against  the  defendant,  on  his  demand  in  reconventi<Mi-*- 
and  in  favour  of  the  plaintiffs,  on  their  reconventional  de« 
mand.  The  damages  assessed  by  them  on  the  last  ground, 
being  one  hundred  dollars  more  than  the  plaintiffs  claimed. 
Their  counsel  entered  a  remUtUur  for  that  sum,  and  the 
court  confirmed  the  verdict,  after  overmlling  a  motion  of 
defendant  for  a  new  trial. 

He  has  appealed^  and  alleges  as  error : 

1.  The  judgment  is  for  a  \wrg»  amount  than  that  set 
fourth  in  the  account,  annexed  to  and  makmg  pert  of  the 
petition— 8,  N.  S.  386. 

2.  The  answer  shews  that  there  are  several  owners  of  the 
steamboat  Walk-in-the-Water,  and  the  judgment  is  against 
the  defendant  only. 

3.  The  evidence  shews  that  the  claims  of  the  defendant 
as  plaintiff,  in  reconvention,  though  well  supported,  were 
overlooked  by  the  jury. 

4.  There  was  no  contestatio  litis  on  the  plaintiff's  sup- 
plemental claim  for  damages. — 8,  N.  S.  297, 301  and  338. 

5.  The  verdict  of  the  jury,  on  the  claim  of  the  plaintiffs 
for  damages,  shews  that  vindictive  damages  were  awarded. 

6.  The  attorney  of  the  plaintiff  had  no  authority  to  enter 
a  remiuitur  for  the  excess  over  the  demand  of  the  plaintiff. 

N.  8.  145. 
I.  The  sum  claimed  in  the  original  petition,  is  $613  37 


MKAD    BTAEi. 
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^2*^^^  oenU.    The  judgmeot  of  the  court  is  for  $613  29  cents. 

The  excess  of  two  cents  has  properly  not  been  noticed. 
if«Ai>  KT  At.    The  objection  on  the  ailment  was,  that  by  the  account 
BvcKiTBB.       filed  with  the  petition  and  made  a  part  thereof,  it  does  not 

q!>pear  that  $613  27  cents  is  due.    The  only  account  wc 

see  on  the  record  is  for  a  lai^r  sum  than  that  claimed. 

Whether  it  is  that  which  was  filed  with  the  petition,  we 

have  no  means  of  knotting. 
*nM  mMttr  of  II.  The  second  ground  on  which  a  reversal  of  the  judg- 
^jj^JJJjJ*^^^  ment  is  claimed,  is  wholly  untenable.  The  contract  for 
P^J*  l*]™®''"*'y  repairs,  in  this  instance,  was  made  with  the  master  of  the 
ties  Gontnctiii^  boat;  and,  it  is  a  well  understood  and  familiar  doctrine  of 
double  remedy^  commercial  law,  that  in  such  cases  the  master  is  personally 
S*^ue'ie  ownm  '^»™'-  ^he  parties  contracting  with  him  have  a  double 
^.i^"?*^*™****  remedy.    They  may  sue  him,  or  sue  the  owners,  on  a  con- 

wiQk  theu  agent  .  . 

tract  made  with  their  agent. 

III.  The  next  ground  calls  from  us  an  opinion  on  the 
;iJ?^*^  *^*  VI'  merits.     We  have  examined  the  evidence.     It  is  contradic- 

dence   u    coatra- 

dictoiy,  but  pre-  tory,  but  we  think  preponderates  in  favour  of  the  plaintiffs. 
Tor  of  the  party  It  is  far  from  presenting  a  case  which  would  authorize  us  to 
fiild7ft™ro^™[  interfere  with  the  verdict  of  the  jury. 

toStJlldA^tb^  ^^'  ^^^  °®^^  ^"^"^  alleged  is  the  want  of  a  omUestatio 
verdict  Utis^  on  the  plaintiff's  supplemental  claim  for  damages. 

We  have  decided  in  the  case  of  Suarez  vs.  Duralde — 
It  !■  not  neoee- 

•ary  to  file  an  an-  1,  MiUer  266 — that  it  is  not  necessary  to  file  an  answer  to  a 
recoDventionT  "^  petition  in  reconvention.    The  law  implied  a  general  denial 

to  such  demands.  We,  therefore,  think  there  was  a  contes- 
tatio  lUis^  and  the  cause  cannot  be  remanded  on  that  ground. 
The- difficulty  we  have  had  with  this  part  of  the  case,  does 
not  arise  from  want  of  an  answer  to  the  claim  in  reconven- 
tion, but  from  permitting  such  a  claim  to  be  filed.  If  it  had 
The  principle  heen  objected  to,  it  must  have  been  rejected.  The  principle 
•bT*  ra^T^^tion  ^^^^  reconvention  cannot  be  permitted  on  reconvention,  was 

MBDot  be  p«rmit-  firmly  settled  in  our  aiicient  laws,  ai^d  the  Code  of  Practice 

tody     wae   fimly 

Mtiled  by  ow  an-  neither  contemplates  nor  provides  for  such  a  mode  of  pro- 
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ceedins.    It  would  produce  utter  and  inextricable  confusion  Eastern  ^istri^U 

^  .  '^  Marth  1831. 

in  the  trial  of  causes.     In  the  case  of  Parker  vs.  Stark- 


MJBAD   £T    AL. 

VS. 


toeatha^  we  held  that  to  a  petition  of  reconvention,  the 

plaintiff  might  plead  matters  in  compensation,  which  would      ruckner. 

shew  the  claim  of  defendant  to  be  extinojuishcd  ;  but  that  he  "!      I  ~~" 

°  cient  laws, and  the 

could  go  no  farther.     The  present  demimd  was  not  of  that  Code  of  Practice 

,  -  .     /v       J  •  J.-  c  j.\       ^   n        neither      contem- 

character.  It  was  not  oiiered  m  compensation  ot  the  delen-  piates  nor  provides 
dant's  claim  in  reconvention,  and  it  was  for  matters  which  p%ceedinV!— lu^ 
could  not  be  pleaded  in  compensation. — 6,  Mart,  610.  the  party  must  ob- 

But  the  case  does  not  present  the  naked  question  as  to  the  filed  at  the  time  it 
legality  of  permitting  such  a  claim  ;  it  embraces  another  '*  ^  ^^^  ' 
very  important  consideration,  whether  the  defendant  can 
now  take  advantage  of  the  irregularity.     He  did  not  object 
to  the  petition  being  filed.     He  made  no  opposition  to  the 
matters  embraced  by  it  being  submitted   to  the  jury ;  or, 
at  least,  if  he  did,  the  record  contains  no  proof  of  it.     We 
think,  therefore,  that  after  acquiescing  in  an  examination  of 
the  demand,  in  the  form  in  which  it  was  presented,  and 
taking  the  chance  of  having  it  rejected  by  the  jury,  he  can- 
not have  the  case  remanded,  because  they  found  against  • 
him. 

V.  The  jury  are  charged  with  rendering  vindictive  da- 
mages. The  proof  offered  of  it  is,  that  they  found  $  300 
for  the  malicious  arrest,  when  only  $  200  were  demanded. 
But  we  see  no  evidence  of  such  a  feeling  in  this  circum- 
stance. They,  no  doubt,  thought  tlie  plaintiffs  entitled  to 
the  sum  they  found  due  to  them,  and  supposed  they  had 
demanded  it.  It  cannot  be  presumed,  that  twelve  men 
called  on  their  oaths,  to  decide  between  two  strangers, 
should  be  seized  vrith  a  spirit  of  revenge  against  one  of  the 
parties,  and  in  furtherance  of  it,  give  vindictive  damages. 
There  are  many  other  ways  of  accounting  for  the  error, 
and  this  is  the  last  which  should  be  resorted  to.  Excess  of 
this  description,  is  not  an  uncommon  occurrence ;  but  it  is 
rare  to  consider  the  whole  finding  as  bad,  because  such  a 
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^***j?    aISsi^  "*"'*^®  *^  made.     If  the  jury  thought  (and  we  are  not  pre- 
pared to  say  there  was  error  in  their  so  thinking,)  that  the 
claim  of  $3000  damages  was  exaggerated,  and  that  the 
BvcKN ER.      defendant,  profiting  by  his  position,  had  attempted  to  impede 
and  embarrass  a  stranger  among  us  in  pursuit  of  justice, 
then,  perhaps,  the  error  was  not  in  the  jury  giving  too  much; 
but  in  the  plaintiffs  asking  too  little.     At  all  events,  it  fur- 
nishes no  ground  for  setting  the  verdict  aside. 
The  dreuoMtiiice      The  last  ground,  is  the  want  of  authority  in  the  attorney 
800  dolb.  damaigJ  to  enter  up  the  remittitur.    As  judgment  could  not  have 
were  ciahned^^  ^^^  obtained  for  the  excess,  and  as  that  excess  stood  in  the 
niahes  no  ground  ^^ay  of  judgment,  for  what  was  really  due,  we  think  the 
the  verdict ;  and  attorney  acquired  a  right  for  his  client,  instead  of  surrender- 
attornev    had    a  ^1"^  one.     It  was  within  the  scope  of  his  authority  to  do  all 
^.  •"•"  '  «"!«  in  court  necessary  to  oLning  the  sum  which  his 

client  had  demanded  in  the  petition. 

It  is,  therefore,  ordered,  .adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


SJIME   CASE  OJVA  REHEARING, 

Porter^  /.,  delivered  the  opinion  of  court. 

The  defendant  has  moved  for  and  obtained  a  rehearing. 
Acquiescing  in  every  other  part  of  the  judgment,  except 
that  which  rejected  his  claim  to  a  diminution  of  the  amount 
in  which  he  was  condemned,  he  contends  there  was  error 
in  not  sustaining  that  objection. 

The  sum  claimed  in  the  petition  is  %  613  27,  according 
to  the  account  annexed,  and  made  a  part  of  the  petition. 
That  account,  as  added  up  by  the  plaintiff,  corresponds  with 
the  allegation  just  stated.  But  it  is  shevni  that  by  running 
up  the  addition  of  the  figures,  there  is  an  error  of  one  hun- 
dred and  eighty-eight  dollars.  This  difference  the^  plaintifis 
have  endeavoured  to  explain,  but  have  failed  to  do  it  satisfac- 
torily to  our  minds. 

The  original  account  produced  on  this  argument,  does 
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away  the   difficulty    we  had  in  sustaining  the  objection,  Eastern  Dutrict, 
when  the  cause  was  first  heard.     The  judgment,  therefore,       ^^^.^^..^^ 
must  be  amended  so  as  to  meet  the  facts  of  the  case.  mkad  kt  al. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  buckkA. 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  plaintiffs  do  recover  of  the  defendant  the  sum  of  five 
hundred  and  twenty-five  dollars  and*31  cents,  with  costs  in 
the  court  below,  those  of  appeal  to  be^borne  by  the  appellee. 


BEAUVAI8  M.  MOROjUV. 
APPEAL     FROM   THE    COURT    OP     THE     FOURTH     DISTRICT, 
THE   JUDGE    OF    THE    THIRD    PRESIDING. 

The  syndic  of  an  insolvent  ctnnot  maintain  an  action  after  the  aiing  and 
homologation  of  the  tableau  of  diitribution. 

The  defendant  excepted  to  the  plaintiff's  right  to  sue  as 
syndic  of  an  insolvent,  on  the  ground,  that  previous  to  the 
institution  of  the  suit,  he  had  filed  a  tableau  of  distribution, 
Which  had  been  homologated.  The  court  sustained  the  ex- 
ception,  and  the  plaintiff  appealed. 

Cociey^  for  appellant. 

By  the  thirtieth  section  of  an  act  of  20th  Februaiy,  1817, 
relative  to  the  surrender  of  property— ilforeatt'*  Dig.  vol  2, 
p.  432— it  is  provided,  that  it  shall  be  the  duty  of  syndics, 
without  any  authorization  j&x)m  any  court  for  that  purpose, 
to  sue  and  be  sued  as  plaintiffs  or  defendants,  m  everything 
which  respects  the  rights  and  actions  which  may  belong  to 
the  insolvent  debtor,  and  which  may  concern  the  mass  of 
creditors ;  and  finally,  they  shall  make  a  distribution  of  the 
proceeds  of  said  property  agreeably  to  the  directions  of  the 
court.  And  the  35th  section  of  the  same  act,  prescribes 
the  manner  in  which  the  tableau  shall  be  made :  That  the 
syndics  shall  file  it  in  the  clerk's  oflSce— That  notice  shall  be 
given  to  the  creditors,  to  shew  cause  why  the  said  state- 
ment should  not  be  homologated,  and  the  distribution  made 
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Eastern  Diatriet,  agreeably  to  its  contents.     Now  we  find  by  the  30th  section 

JnOTCh    1831. 

^.^^..^^^^        cited,  that  it  is  the  duty  of  the  syndic,  not  the  creditors,  nor 

BEAuvAis       ^hg  person  who  may  have  filled  the  office  of  syndic,  to  make 

MORGAN.        a  distribution  agreeably  to  the  directions  ot  the  court — ^tliai 

is,  according  to  the  tableau  of  distribution  provided  for  in 

the  30th  section,  and  duly  homologated  by  the  court. 

If,  then,  it  is  the  duty  of  the  syndic,  to  make  a  distribu- 
tion after  the  homologsttion  of  the  tableau,  how  could  he  dis- 
charge that  duty  had  his  functions  ceased,  ipso  facto,  by 
the  homologation  of  the  tableau  ?  The  distribution  could 
not  be  made  before  the  homologation  ;  and  if  he  is  functus 
officio  by  that  fact,  it  must  be  made  by  some  other  than  the 
syndic,  upon  whom  the  law  has  unequivocally  imposed  the 
duty. 

As  further  proof  that  it  is  the  duty  of  the  syndic  to  make 
the  distribution,  we  have  the  first  section  of  an  act  of  March 
29th,  1836 — Moreau^s  Dig,  vol,   ii.,  p.  437 — which   pro- 
vides :  "  That  if  after  all  the  creditors  shall  have  been  paid 
^  out  of  the   property  ceded  as  aforesaid,  there  remains   a 

balance  in  tlie  hands  of  the  syndics,  the  said  debtor  shall  be 
entitled  to  recover  and  receive,  from  the  said  syndics,  the 
said  balance."  This  then  is  conclusive  proof  that  the  syndic 
can  be  sued,  not  only  after  the  homologation  of  the  tableau, 
but  after  the  distribution  among  the  creditors.  If  he  can  be 
sued  in  the  capacity  of  syndic,  he  mus^  necessarily  fill  that 
office ;  and  it  follows,  as  a  corollary,  that  he  can  sue  in  the 
same  capacity. 

Ogden,  for  appellee. 

The  court  has  decided,  that  "  the  homologation  of  a  ta- 
bleau of  repartition,  put  an  end  to  the  legal  functions  of  syn- 
dics.— Bernard  vs,  Vignaud,  1  Martin,  N.  S.  p.  10. 

2.  Therule  ofthe  NovissimaRecopilacion,  that  if  after  a 
right  is  alleged  in  one  capacity,  and  proved  in  another, 
judgment  may  be  given  according  to  the  justice  of  the  case, 
cannot  apply  here;  because  that  nile  presumed  a  waiver  by 
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the  defendant,  of  the  principle,  that  the  allegations  and  proof  Extern  ^>^tf 
must  correspond  ;  and  it  can  scarcely  be  presumed  in  this       v^^-v^-^^ 
instance,  that  the  party  makhig  this  objection  would,  on  the      bbauu4i» 
trial  of  the  cause,  consent  to  the  introduction  of  proof  which      mob  gait. 
would'destroy  its  force. — Rodrigruez  vs.  Morse^  2  Mart.  N. 
S,p.  358. 

Porter,  /.,  delivered  the  opinion  of  the.  court. 

The  plaintiff  sues  as  syndic  of  the  estate  of  one  Lude- 
ling.  An  exception  was  taken,  and  sustained  in  the  court 
of  the  first  instance  :  that  the  syndic  could  not  maintain  this 
action,  because,  previous  to  its  institution,  he  had  filed  a 
tableau  of  distribution,  which  had  been  homologated. 

The  court  has  so  decided  in  two  cases.  The  authority  A  fyndic  of  an 
of  the  syndic  was  intended  to  cease  some  time  ;  and  as  the  J^n^n  an^action 
law  has  not  expressly  declared  when  it  shall  terminate,  we  ?^^'  ?•  filing:  and 

*^         •'  ^  '  homologation     of 

think  it  should  with  the  rendition  of  the  tableau  of  distribu-  the  tableau  of  dia- 
tion,  and  the  judgment  of  the  court  approving  it.  Cases 
nriight,  perhaps  occur,  where  special  circumstances  would 
require  a  repartition  of  the  funds  in  the  hands  of  the  syndics, 
and  where,  at  the  same  time,  it  would  be  the  interest  of  th0 
estate  they  should  be  continued  in  the  administration.  B«t 
it  is  doubtful  whether  the  law  sanctions  such  a  proceeding, 
without  a  meeting  of  the  creditors  ;  and,  at  all  events,  it  is 
an  exception  to  the  general  rule,  and  the  syndic,  who  claims 
to  act  as  such  subsequent  to  the  homologation  o!  the  tableau 
of  repartition,  should  shew  something  more  than  his  origi- 
nal appointment,  to  enable  him  to  represent  the  estate.  It  is 
urged,  that  this  opinion  is  inconsistent  with  the  facts  in  every 
case ;  because  afler  the  tableau  is  filed  and  approved,  the 
syndic  has  to  pay  over  the  funds  in  his  hands,  to  the  credi- 
tors, and  may  be  sued  as  such,  to  compel  him  to  do  so.  Ad- 
mitting this  to  be  true,  it  does  not  follow,  because  he  has  in- 
curred responsibility  in  his  representative  character,  that  he 
continues  to  be  representative.     An  executor,  or  curator, 

12 


9$ 


390  CASES  IN  THE  SUPREME  COURT 

^•••j™  P*^?? **  ™*y  be  Bued  after  his  term  of  office  expires,  though  he  can 
v^^^v'^w/        no  longer  bring  suits,  collect  debts,  and  administer  the  estate. 
**^ « J"^'*      If  a  balance  remains  in  the  syndics  hands,  after  paying  all 
the  creditors,  he  is  personally  responsible  to  the  ceding  debt- 
or, and  not  as  syndic  or  agent  of  the  creditors. — 3  Martin^ 
589.  4N.  $.  10. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


MeMICinSJV  vs.  BEAXICHJIMP. 

2    290 
112    931        APFBAL    VROM     THE     COURT     OF     THB     THIRD     BI8THICT, 
el 12  933 
118    687  THE   JUDGE   OF   THE    SECOND    PRESIDING. 

ErMoret  or  interlmeiitJons  in  the  substantial  part  of  an  inatrament,  are 
presumed  to  be  false  or  forged,  and  must  be  satisfactorily  accounted  for  be- 
fore the  instrument  can  be  received  in  evidence. 

The  facts  are  fully  stated  in  the  opinion  of  the  court  de- 
livered by 

•  • 

Matheu)9j  J. 

This  suit  is  brought  against  the  acceptor  of  a  bill  of  ex- 
change. The  acceptance  by  the  defendant  is  conditional, 
and  was  made  in  the  following  words :  "'  I  accept  the  above 
^  order,  etc  upon  the  express  understanding,  that  no  part 
^  is  liable  to  be  paid,  until  a  certain  judgment  for  one  thous- 
^  and  dollars,  in  favor  of  the  estate  of  C.  Gale,  rendered 
^  against  John  Leggo  and  Samuel  Adams  be  satisfied,  if  the 
'  same  should  be  a  lien  on  the  land  bought :  believing  the 
^  same  may  be  a  lien  upon  the  land  upon  which  I  live  at  pre-i 
**  sent,  and  which  was  conveyed  to  me  by  Samuel  Adams, 
^  subsequent  to  the  said  judgment  being  recorded.  May 
«  10,  1820.'* 

The  answer,  among  other  pleas,  contains  a  general  denial. 

On  the  trial  of  the  cause  in  the  court  below,  the  reading 
of  the  acceptance  was  objected  to  by  the  defendant's  coun- 
sel, until  the  plaintiff  should  account  for  the  words,  "if  the 
pama  be  a  lien  upon  the  land  bought,"  being  interlined  in 
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•aid  instrument ;  as  they  appear  to  have  been  written  with  K«»tem   Diitrict, 

,  "^     *^*^  March  18S1 

ink  different  in  color  from  the  other  parts  of  it.  ,  >^rv-^  • 

The  judge  a  quo  overruled  this  objection ;  and  judgment    *  ifmoKaK 
being  rendered  in  favor  of  the  plaintiff,  the  defendant  ap-    beavoramp. 
pealed. 

We  are  of  opinion  the  mAse  erred  in  receiving  the  instru- 
ment  in  evidence,  with  this  apparent  falsification — if  the  al-  terlineatioos  in  the 
teration  be  in  a  substantial  part — See  Febrero^part.  ii.  6. 3,  c.  3"  iMtramenraw 
1,    no.    341 — wherein   the  author  treats  of  the  falsity  of  P«;e8um«J   to    be 

...  ,  ,       ^  •    •       .1      fal«e  or  forged,aiid 

instruments  which  may  be  presumed.  On  examining  the  must  be  Batitfact(H 
authority  to  which  he  refers  in  relation  to  this  subject,  we  dis-  JI^J)^^  inttral 
cover,  that  writings  erased  or  interlined,  are  presumed  to  be  "^T^^^'^dence*'' 
false.  Mascaridus de  probationibus  in concLlSn  states, posi-  MmAj 
l^ively,  that  writing  erased,  is  presumed  to  be  false  or  foi^ged,  ^ 

No.  1.  No,  2.  Scriptura  in  qua  abrasio  reperitur^  nihil  pi- 
trsus probit. — No.  8.  The  same  rule  prevails  in  relation  to 
interlineations.  This  rule  has  its  exceptions  or  limitations : 
the  first  of  which  is,  that  it  is  not  applicable  to  instruments 
where  the  erasure  or  intedineation  is  not  made  in  a  substan 
tial  part.  The  interlineation  found  in  the  acceptance  ou 
which  the  present  action  is  based,  appears  tons  to  have  been 
made  in  such  a  manner  as  to  change  the  obligation  of  the  ac- 
ceptor, by  introducing  an  alternative  condition,  differing 
from  that  contained  in  the  original  instrument ;  and  this,  in 
favor  of  the  holder,  more  onei  ous  than  the  former.  It  must, 
therefore,  be  considered  in  the  light  of  a  material  alteration  ; 
and  from  the  different  appearance  of  the  ink,  it  is  evident  it 
was  not  made  at  the  same  time  when  the  acceptance  was 
signed. 

It  is  true,  that  the  condition  in  the  instrument,  according 
to  its  last  clause,  seems  to  have  been  imposed  under  a  belief 
that  the  judgment  alluded  to,  operated  as  a  lien  on  the  land 
purchased  by  the  acceptor ;  and  under  this  belief,  he  re- 
quested that  it  should  be  discharged,  before  he  would  agree 
to  pay  the  draft     Influenced  by  the  same  belief,  the  hold- 
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tw^tm  District,  er  look  upon  himself  to  cause  said  judgment  to  be  discharged, 

y^^-s^-'^y       before  he  could  rightfully  demand  payment  of  the  acceptance. 

M<MicKEN  Whethef  the  judgment  was  a  mortgage  on  the  land  or 

BSAucHAMP.     not,  depended  on  a  legal  discussion  ;  the  expense  of  which, 

it  may  well  be  presumed  from  the  tenor  of  the  contract,  the 
acceptor  did  not  choose  to  take  on  himself.  An  acquitance 
of  that  judgment  would  have  freed  the  matter  from  all 
doubt  and  risk  ;  whilst  the  clause  interlined,  might  leave  the 
Mipposed  lien  to  be  contested  between  the  judgment  credi- 
tor and  the  acceptor. 

Before  concluding,  it  may  not  be  improper  to  remark, 

that  the  rules  in  relation  to  this  subject,  cited  from  the  Spa- 

^j|^W      nish  and  ciV  law,,  are  in  conformity  with  the  law  of  mer- 

'^  chants,  and  all  systems  of  jurisprudence  with  which  we  have 

any  acquaintance. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed,  and 
annulled.  And  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  case  be  remanded  to  be  tried  de  novOj  with  instruc- 
ticms  to  the  judge  a  quoy  not  to  admit  in  evidence  the  accep- 
tance relied  on  by  the  plaintiff,  until  he  accounts  satisfacto- 
rily, fot  the  interlineation  complained  of  by  the  defendant, 
and  that  the  appellee  pay  the  costs  of  this  appeal. 


ORlLLOJSr  v».  ^TBRAXJhT, 
k.Jlimk\,     FROM     THE    COURT     OF    THE    FOURTH    DISTRICT. 

THE    JUDOS    THEREOF    PRESIDING. 
A  rendor  of  the  right  of  mortgtge  who  wamntB  only  the  ezittence  of 
hii  chim,   cAimot  he  objected  to  tf  a  witness  on  the  score  of  interest  to 
prave  potMsrion  in  his  yendee. 

The  plaintiff  stated,  that  he  was  the  legal  ovmer  and 
possessor  of  a  tract  of  land,  upon  which  the  defendant  had 
illegally  entered  and  committed  various  trespasses.  The 
(i^titioii  concluded  with  a  prayer  for  damages,  and  a  decree 
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quieting  the  plaintiff  in  his  title  to  and  possession  of  the  ^^*1J  ^*??si' 

land.     The  defendant  pleaded  the  general  issue,  and  further, 

that  Mayer  then  was,  and  had  been  for  more  than  one  year 

previous  to  the  disturbance  complained  of,  in  quiet  and  peace-      nehault. 

able  possession  of  the  land,  and  that  the  defendant  was 

thereon  by  the  consent  and  permission  of  Mayer. 

The  land  in  controversy  had  been  adjudicated  to  Blake, 
who  failing,  the  purchase  money  was  paid  by  his  surety, 
Dupuy.  The  latter,  in  consideration  of  its  reimbursement 
by  the  defendant,  transferred  to  him  his  claim  for  restitution 
against  the  syndics  of  Blake,  as  well  as  the  hypothecary  right 
which  became  vested  in  him  by  the -payment,  warranting 
nothing  more  than  the  existence  of  the  right  at  the  time  of 
the  transfer.  The  defendant  accepted  this  transfer  with  the 
special  warranty  of  the  right,  and  renounced  all  right  of 
recovery  against  Dupuy,  on  any  other  account.  On  the 
trial  of  the  cause,  the  defendant  offered  Dupuy  as  a  witness 
to  prove  possession,  who  was  objected  to  by  the  plaintiff  on 
the  score  of  interest.  The  court  overruled  the  objection, 
and  the  plaintiff  took-  a  bill  of  exceptions.  There  was 
jud^ent  of  non-suit,  and  the  plaintiff  appealed. 

Burke  and  DaviSf  for  appellant. 

Nichols^  for  appellee. 

Martiriy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  himself  to  have  been  the  owner  and 
possessor  of  a  tract  of  land,  when  the  defendant  entered  ■ 
upon  it,  cut  down  trees,  and  drove  off  the  plaintiff's  hands, 
who  were  at  work  in  repairing  the  levee.  He  prays  for 
damages,  and  an  injunction,  provisional  and  perpetual,  to  the 
defendant,  exhibiting  further  disturbances. 

The  defendant  pleaded  the  general  issue,  and  denied  that 
the  plaintiff  ever  was  in  possession  of  the  premises;  and 
aveired,  that  Mayer  is,  and  wa^,  for  one  year  before  the 
inception  of  the  suit  and  before  the  disturbance  complained 
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Eastern  I>wtrict.  Qf  gjij  fj^Q  defendant  was  thereon,  with  the  consent  and 

March  1881.       '  . 

\^^sr^       permission  of  Mayer. 

oRiLDON  There  was  judgment  of  non-suit,  and  the  plaintiff  ap- 

NKRAULT.       pealed. 

Our  attention  is  first  drawn  to  a  bill  of  exceptions  taken 
^  ^    by  the  plaintiff  to  the  admission  of  Aubry  as  a  witness,  on 

A  vendor  of  the     "^  *  ... 

right  of  morgage,  the  score  of  interest.  He  declared  on  his  wtrerftre,  that  he 
ly  the  existence  ^^  transferred  to  Nerault  a  right  of  mortgage,  which  he 
Mt^'bVobjected^to  c'^'"^*^  ?"  ^^^  premises  as  subrogated  to  the  rights  of 
as  a  witness   on  Mayer's  heirs.     The  witness  had  warranted  the  existence  of 

the  score  of  inter-  ....  i         i  •  i  .1  n  1 

est,  to  prove  pos-  his  right,  and  nothing  else  ;    and  the  transferree  renounced 

session  in  his  ven-     n    •   ua     r  ^i.<  ^u  ^ 

(lee.  aU  right  ot  recovering  any  thing  on  any  other  account. 

We  think  the  judge  did  not  err.  The  witness  was  brought 
in  to  prove  possession  only.  He  was  only  bound  to  war- 
rant the  existence  of  his  claim. 

On  the  merits,  we  think  the  judge  was  equally  correct. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


INVRAHAM  va   WHITE. 
APPSAL  PROM  THB  COURT    OF  PROBATBS  FOR  THB  PARISH 

OF    EAST    FELICIANA. 

The  necessary  absence  of  the  counsel  from  indisposition*  or  his  attendance 
on  public  business,  entitles  the  client  to  a  continuance  ;  but  he  cannot  claim 
this  indulgence  on  the  voluntary  absence  of  his  counsel  in  attending  another 
court,  especially  when  another  counsel  is  engaged  and  attends,  and  it  is  not 
alleged  that  the  one  absent  is  in  possession  of  important  papen,  which 
could  not  be  obtained  from  him. 

The  party  who  excepts  to  the  opinion  of  the  court,  must  take  care  that 
the  bill  of  exceptions  contain  all  the  facts  necessary  to  be  known  in  revi- 
sing the  opinion  of  the  inferior  court 

The  Code  requires  the  magistrate  to  draw  a  process  rerbal  of  the  taking 
of  the  depositions,  annex  the  same  to  the  commission  and  interrogatories,  if 
there  be  any,  and  seal  the  same  with  his  private  seal. 

Parol  evidence  may  be  given  of  the  existence  of  articles  of  partnership, 
but  not  of  their  contents. 

On  tht  28th  of  June,  auditors  were  appointed  to  examine 
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the   partnership  accounts  and  to  make  their  report  on  the  ^^^    Aisai* 
second  Monday  in  September.     On  the  8th  of  November        v^^v-^^ 
(the  auditors  not  having  reported)  the  defendant's  counsel     i^orauau. 
had  the  cause  set  for  tiial  on  the  15th,  on  which  day  it  was        whitb. 
continued  by  consent  until  the  23d.     On  the  day  of  trial, 
a  continuance  was  prayed  for,  on  the  affidavit  of  the  plain- 
tiff: "  that  he  could  not  safely  go  to  trial,  on  account  of  the 
absence  of  E.  W.  Ripley,  his  senior  counsel :  that  the  cause 
had  been  set  down  for  trial  sine  e  Ripley  had  gone  to  Wa- 
shita, and  that  plaintiff  had  not  been  able  to  inform  him  of 
the  day  of  trial."    The  continuance  was  refused,  and  the 
plaintiff  took  his  bill  of  exceptions. 

The  counsel  for  the  defendant  objected  to  the  introduc- 
tion of  depositions  taken  in  New-Orleans,  on  the  ground, 
that  the  magistrate  had  not  affixed  his  seal  of  office,  or  pri- 
vate seal,  to  the  certificate  of  the  commission.  This  objec- 
tion was.  sustained,  and  the  plaintiff  excepted.  The  defendant 
offered  to  prove  by  parol  that,  there  were  written  articles  of 
partnership  between  the  plaintiff  and  M*Gilvary.  This 
was  opposed  by  the  plaintiff,  on  the  ground  that,  under  a 
general  denial  of  partnership,  and  without  craving  oyer  of 
the  ^icles  of  agreement,  the  defendant  could  not  give 
evidence  of  a  written  agreement.  The  objection  was  over- 
ruled, and  the  plaintiff  excepted.  On  the  merits,  there  was 
judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Ripley^  for  appellant : 

1.  The  necessary  absence  of  counsel,  is  sufficient  ground 
for  the  continuance  of  a  cause. 

2.  The  testimony  of  the  Dicks  was  improperly  rejected. 
The  only  reason  for  its  rejection  was,  that  the  judge  did  not 
affix  his  private  seal  to  the  certificate  of  the  process  verbal. 
The  commission  was  duly  sealed  up.  The  documents,  to 
wit. :  commission  and  interrogations,  were  all  sealed  toge- 
ther by  the  judge;  but  to  his  signature  to  the  certificate  the 
formality  of  a  seal  was  wanting.     This  was  unnecessary. 
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t 

Eaftem   District.  The  433d  article  of  the  code  does  not  mean  to  require  this 

March  1881.  ^ 

^^^^^^'-^z      formality.     The  judge  was  bound,  Ist,  to  draw  a  process 
iFOKAHAM      verbal ;  2d,  annex  it  to  the  commission  and  interrogatories, 

MA 

WHITE.        if  their  be  any,  and  seal  them  with  private  seal,  or,  in  other 
words,  seal  them  together  with  his  private  seal,  so  as  to 
identify  them  as  belonging  to  the  same  deposition. 
Hearsy,  contra : 

1.  The  plaintiff  relies  upon  decisions  of  tliis  court,  in 
support  of  the  position  that  the  necessary  absence  of  counsel 
is  a  sufficient  cause  for  continuance,  and  alludes  probably  to 
the  following  cases  for  that  purpose,  viz, :  Paiin  vs.  Pay- 
drassj  5,  N.  S.  639,  and  Ballio  et  aL  vs.  WilsaTt^  6,  N.  S, 
334.  In  these  cases  as  well  as  in  that  of  Barry  vs.  La.  In. 
Co.  12,  Martin^  484,  it  was  shown  to  the  court,  that  the 
absent  counsel  was  unable  to  attend,  in  consequence  of 
indiqiosition.  If  absence  on  public  duties,  in  which  the 
state  may  enforce  obedience,  be  also  a  sufficient  cause  for 
continuance,  the  absence  of  counsel,  in  the  fulfillment  of 
voluntary  engagements,  will  hardly  entitle  a  party  to  the 
same  latitude  of  indulgence. 
\  In  the  case  of  Bayonjohris  heirs  vs.  Criswell,  a  contin- 
uance was  refused,  notwithstanding  the  absent  cc^jnsel, 
was  in  possession  of  material  testimony.—- 5,  AL  N.  S,  232. 
3.  The  exception  to  the  opinion  of  the  judge,  rejecting 
testimony,  on  the  giound  that  the  judge  who  took  the  depo- 
sition, did  not  affix  his  seal  to  the  certificate  of  the  process 
verbal,  presents  the  second  point.  The  433d  article  of  the 
Code  of  Practice  requires  a  seal,  which,  in  this  case,  was 
omitted. 

Martin^  /.,  delivered  the  opinion  of  the  court. 
The  plaintiff  and  appellant  complains  that : 

1.  A  contmuance  was  improperly  denied  him. 

2.  The  deposition  of  a  vritness  was  improperly  rejected. 

3.  Illcf^  evidence  was  received. 
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1.  The  continuance  was  claimed  on  the  plaintifTs  affida-  E"<era    Piskkt, 

11  n  1  •  1  /•    1  March  1881. 

vit,  that  "  he  cannot  safely  go  to  trial,  on  account  of  the         s^^^^-^w/ 
absence  of  E.  W.  Ripley,  his  senior  counsel ;  that  the  cause     »wo»aham 
was  set  down  for  trial  since  Ripley  is  gone  to  Washita,  and        wmits. 
the  plaintiff  has  not  been  able  to  inform  him  of  the  day  of 
trial." 

The  record  shews,  that  on  the  28th  of  June  last,  the  case 
was  submitted  to  referees;  and,  on  the  8th  of  November,  the 
latter  having  made  no  return,  and  the  rule  submitting  the 
case  to  them  not  being  discharged*  the  case  was  set  dovm 
for  trial,  on  the  motion  of  the  defendant's  counsel,  for  the 
15th.  The  referees  having  been  directed  to  make  their 
report,  on  the  second  Monday  of  September;  ^nd  on  the 
day  of  trial,  the  case  was,  with  the  consent  of  counsel, 
continued  till  the  23d,  when  the  cause  was  called  for  trial, 
and  the  continuance  prayed  for  and  refused. 

The  counsel  has  relied  on  Flower  vs.  M^Michen^  %  Mar 

tin,  N.  S.  132,  and,  5,  id.  232. 

No  objection  appears  to  hftye  been  taken  below  to  the 
absence  of  the  report  of  the  referrees,  nor  to  the  existence 

of  the  rule;  and  it  appears,  that  after  the  case^was  set  down, 
the  plaintiff's  counsels  did  not  object  to  its  being  tned  with- 
out the  report,  but  consented  to  its  being  heard  on  another 
day,  than  the  one  for  which  it  was  set  down. 

In  the  cases  cited  by  the  plaintiff's  counsel,  viz.:  Patin  tim  necefsmy 
vs.  Poydras,  5  id.  639—BaiUio  et  al.  vs.  Wilson,  6  Id.  334,  ^^  ^^^  j! 
and  Barry  vs.  Louisiana  Insura7u:e  Company,  12  Martin,  diipo«itiop  «  Iti* 

*      "^  attendance  on  puoi 

484,  we  have  held,  that  the  necessary  absence,  on  account  lie  businen,  et> 
of  the  sickness  of  the  counsel,  or  his  attendance  <m  public  xo  a  continuance- 
business,  entitled  the  client  to  a  continuance ;  but  he  cannot  ^^^  ^^  ISkS! 
claim  tliis  indulgence,  on  the  voluntary  absence  of  bis  law-  gence  on  the  toI- 

^  ''  ontaiy  abaeaoe  of 

yer,  in  attending  another  court,  especially  when  other  coun-  his  coooaei  in  at- 
sel  is  engaged  and  attending,  and  it  is  not  alleged  that  the  cour^  eapedall^ 
absent  lawyer  is  in  possession  of  important  papers,  ihat  ^'^^  .  .■»<>^'**^ 
could  not  have  been  obtained  from  him.  g«l  and  attnede, 

K2 
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**^!?   ?ffSJ}'      We  think  the  court  did  not  err  in  refusing  the  continuance. 

'Alaren   1831.  ^ 

II.  The  deposition  of  one  of  the  plaintiff's  witnesses  was 
rejected  on  the  ground,  that  the  magistrate  who  received  it, 
wniTK.        did  not  affix  his  seal  of  office,  or  private  seal,  to  the  •*  certi- 
and  it  is  not  aile-  *^^^  ^^  ^^^  commission. •*    His  counsel  took  a  bill  of  ex- 

C6d  that  the  one  ceptions. 
abeent  ii  in  poe-       '^ 

•e«ion  of  impor-      He  has  contended  in  this  court,  that  the  deposition,  the 

taut  papen,  which  .    .         .   ^  ^     .  ,  i    i     r  xl 

could  not  be  ob-  commission,  mterrogatones,  and  process  verbal  of  the  exe- 
tainad  from  him.    ^ution  of  the  commission,  were  all  tacked  together,   and 

sealed  together  ;  the  whole  inclosed  in  a  sealed  cover,  and 
this  is  all  the  law  requires. 

The  defendants  counsel  has  insisted,  that  the  law  re- 
quires a  seal  to  the  process  verbal. — Code  of  Practice  433. 
The  party  who  excepts  to  the  opinion  of  the  court,  must 

6z^  t?^e  opU  ^®  ^®^  ^^^^  ^^'^  ^^^^  ^^  exceptions  contain  all  the  facts  ne- 
nion  of  the  court,  cessary  to  be  known  here,  in  revising  the  opinion  of  the  in- 

must  take  care  that  -^- 

the  hill  of  ez:ep-  ferior  court.  The  bill  does  not  support  the  allegation  made 
the^facto  ne^ssarv  ^^  ^^  court,  that  there  was  the  seal  of  the  justice  on  the 
to  knowr  m  revi-  ^^^  ^^^  riband  by  which  the  different  papers  were  connec- 

smg  the    opinion      *^  •'  *    '^ 


of  J  the    interior  ted  together. 

court. 


•   The  Code  requires  the  magistrate  to  "  draw  a  process 

Ine   Oouo  re-         %    i     ^   %         %  *  a 

quires  the  magis-  verbal  of  the  takmg  of  such  a  commission,  to  annex  the  same 

process  verbal  of  ^^  ^^^  commission  and  interrogatories,  if  there  be  any,  and 
tfie  taUng  of  the  ^^]  ^/^g  ,^j^  ^j^j^  j^g  private  seal." 

depositions;  annex  <^ 

the  same  to  the      HI.  The  defendant  was  permitted  to  prove  by  a  witness, 

commission      and    ,  ,  .  r  ^ 

interrogatories,  if  that  "there  were  written  articles  of  partnership"  between  the 
M^^the  same  with  plaintiff  and  another  person.  This  was  objected  to,  on  the 
his  private  seal,     ground,  that  "  under  the  general  issue,  and  without  craving 

oyer  of  the  articles  of  agreement,  the  defendant  could  not 

give  evidence  of  a  written  agreement. 

Parol  evidence      It  is  not  pretended  that  the  witness  was  offered  to  prove 

Se^  ezisUnce'  of  ^^^  contents  of  the  articles  ol  partnership,  but  their  exis- 

Mhf^^^buf  ^"?^  ^^"^*^  ^^^y  ^'^^  offered  to  be  proved  ;  probably  to  repel  oral 

'  their  contents.       evidence  in  regard  to  the  terms  on  which  the  partners  were 

trading  together.    We  think  the  court  did  not  eri% 
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It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  Eartem  Di^nct, 
judgnient  of  the  Court  of  Probates  be  affirmed  with  costs. 


IlfORAHAM 
WHITB. 
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_  '  48    161 

APPEAL    FBOM    THE    COURT    OF  PILOBATB8  OF  THE  PARISH         -  ~ 

OF    WEST    FELICIANA. 

After  the  appellant  has  had  the  cause  set  down  for  argument,  the  ^ypellee 
cannot  make  a  motion  to  dismiss  it 

The  heir  may  institute  suits  before  he  accepts  or  rejects  the  succession. 

A  curator  must  settle  his  accounts  with  the  Court  of  Probates,  or  annex 
them  to  his  answer  and  file  his  vouchers,  in  order  to  support  the  plea  of 
fully  qdministered. 

The  plaintiff,  as  natural  tutor  of  his  infant  child,  claimed 
an  inheritance  in  right  of  its  deceased  mother,  which  bad 
descended  to  the  latter  as  sundving  heir  of  a  deceased  child 
by  a  former  marriage. 

The  plaim  was  resisted  on  the  following  grounds : 

1.  That  the  deceased  mother  never  accepted  the  succes- 
sion of  her  deceased  child. 

2.  That  the  succession  of  the  mother  was  never  accepted 
for  the  benefit  of  the  present  plaintiff:  and,fiirther,  that  the 
curator  of  the  succession  from  which  the  inheritance  is  al- 
leged to  have  descended  (since  dead,  and  of  whose  estate 
the  defendant  is  syndic)  fully  and  faithfully  administered. 

To  sustain  the  latter  plea,  the  defendant  offered  in  evi- 
dence, certain  receipts  or  vouchers,  the  introduction  of  which 
was  opposed  by  the  plaintiff,  on  the  ground  that  they  were 
irrelevant  to  the  issue,  and  because  they  bore  no  other  evi- 
dence of  verity  save  the  genuineness  of  the  signatures  of  the 
persons  to  whom  the  accounts  were  paid  by  the  curator. 

The  objection  was  overruled,  and  the  plaintiff  took  a  bill 
of  exceptions.  There  was  judgment  for  the  plaintiff  and  the 
defendant  appealed. 

Lobd^U^  for  appellant. 

Turner,  for  appellee. 
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^j^gyS!^i.      P^^''^*  ^'f  delivered  the  opinion  of  the  court 


&99tfAUD 


Previous  to  an  examination  of  the  judgment  given  in  the 
inferior  court,  a  motion  made  to  dismiss  the  appeal  must  be 
I.IIBMI.I.        disposed  of. 

This  motion  is  grounded  on  the  fact  of  the  transcript  not 
being  filed  on  the  day  first  fixed  by  the  judges  order.  From 
some  cause  or  other,  the  appellant  found  it  inconvenient  to 
do  so,  and  obtained  an  order,  assigning  an  other  return  day. 
Citations  issued  to  the  appellee  on  both.  The  594th,  595th 
and  883d  articles  of  th^  Code  of  Practice  are  relied  on 
in  support  of  the  qsplication. 

We  find  it  unnecessary  to  examine  into,  or  decide  on,  the 
regularity  of  this  proceeding,  being  of  opinion  the  appellee 
has  not  complied  with  the  rules  of  practice,  vehich  would 
enable  him  to  take  advantage  of  the  errors  if  it  be  one. 

The  record  was  ^ed  with  the  cleric  of  this  court,  on  the 
26th  of  March,  1890.  The  .motion  to  dismiss  is  made  on 
the  8th  of  March,  1831.  The  cause  in  the  intermediate 
time  has  been  twice  continued.  The  first  continuance,  how- 
ever, was  for  the  accommodation  of  the  appellant,  his  coun- 
sel  being  unable  to  attend. 

The  886th  article  of  the  Code  of  Practice  directs,  that 
the  appellee  shall,  within  three  days  after  the  time  allowed 
him  for  appearance  by  the  citation  of  appeal,  file  with  the 
clerk  his  answer  in  writing  to  such  appeal  The  SSlst 
article  is  to  the  same  effect. 

The  896lh  article  declares  that,  if  the  appellee  n^;lect8 
to  answer,  within  the  time  allowed  him,  the  appellant  may 
have  the  cause  set  down  for  argument,  but  the  appellee 
shall  be  allowed  to  file  his  answer,  until  the  day  of  argu- 
ment, if  he  only  prays  for  a  confirmation  of  the  judgment, 
vrith  costs,  but  if  he  demand  the  reversal  of  any  part,  or 
damages  against  the  appellant,  he  shall  file  his  answer  at 
least  three  days  before  that  fixed  for  the  ailment. 

The  sueceeding  article  declares,  that  if  judgment  be  ren- 
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dered  without  an  answer  being  filed,  it  will  not  be  lew  valid  Ewtwn  DMrM. 
for  such  omission.  >.^«^-^^w 

We  thiok  it  results  from  these  provisions,  that  after  the      «*im>nai.d 
appellant  has  the  cause  set  down  for  argument,  the  af^llee      j^onwu^i., 
cannot  make  a  motion  to  dismiss  it.    If,  by  the  rules  of  court,     AfUr  tfie  appel- 
causes  are  not  set  for  particular  days,  but  taken  up  for  anni-  lant  has  had  the 

»  c»      cause    set    down 

naent  in  the  CMxier  they  stand  on  the  docket,  ^the  same  c<Mi8e-  for  argument,  the 
quence  must  follow,  othei^vise  the  app^ant  would  be  ^e  a  motira^to 
deprived  of  the  benefits  conferred  by  the  provisions  cited.    ^""^>»  >*• 

This  action  is  brought  by  a  natural  tutor,  who  claims  for 
his  child,  her  deceased  mother's  inheritance.  This  inherit- 
ance is  alleged  to  consist,  in  the  ri^t  of  a  child  by  a  former 
marriage  of  the  mother,  to  ttie  successioii  of  its  father,  and 
this  child  having  died  previous  to  the  decease  of  the  mother, 
she  inherited  the.  portion  which  her  daughter  had  m  her 
deceased  father^s  estate. 

Several  exceptions  were  filed  to  the  petition  in  the  court 
of  the  first  instance,  ando^rerruled  ;  one  of  them  was,  that 
the  tutor  could  not  maintain  thn  action  for  the  minor,  vrithont 
previously  accepting  the  succeteion. 

The  345tb.  article  of  the  Louisiana  Code,  provides  that 
the  tutor  cannot,  vrithout  an  authority  firom  the  judge,  by 
and  with  the  advice  of  a  family  meeting,  accept  or  refiise 
an  inheritance,  which  has  descended  to  the  minor.  The  old 
code  ccHitained  a  similar  {urovision. — C.  Code,  70  art.  63. 

No  such  acceptance  was  made  in  this  instance,  and  the 
law  is  in  negative  terms,  and  prohibits  any  other.  The 
question,  therefore,  raised  by  the  exception,  is  directly 
presented  for  our  dcrcision. 

By  the  Roman  law,  and  that  of  Spain,  the  acceptance  on 
the  part  of  the  heir  was  necessary  to  vest  in  him  a  right  to 
interfere  with  the  succession.  Our  old  code  recognised  this 
princq)le,  and  declared  'Uhat  until,  the  acceptance,  or  rentm- 
ciation,  the  inheritance  is  considered  as  a  fictitious  being, 
representing  in  every  respect  the  deceased  who  vras  the 
owner  of  the  estate, — (X  Code,  162,  art.  74. 


%' 
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Eastern  Dutriot»      The  legislation  in  the  Louisiana  Code,  has  made  a  mate- 

s^^^^^.^^       rial  change  in  this  part  of  our  law.      The  jurisconsults 

o^DONALD      chaiged  with  the  preparation  of  this  work,  in  their  report 

I.OBDBL.        to  the  general  assembly  expressly  state,  that  they  thought  it 

wise  to  '/  adopt  the  rule  which  vests  the  right  of  the  heir 

from  the  moment  of  the  death  of  the  deceased." — See  report 

of  proposed  amendments^  page  114. 

This  was  the  doctrine  of  the  ancient  law  of  France, 
expressed  by  the  well  known  phrase :  La  mort  saisit  le  vif. 
It  has  been  preserved  in  the  Napoleon-Code. — TouIUer^ 
Droit  Civil  Frangais,  liv.  3,  tit.  i,  cJiap.  1,  no.  79,  tx)L  4,  p. 
79,  Code  Nap.  724. 

Some  of  the  deductions  which  the  courts,  and  commen- 
tators on  the  laws  of  that  country,  drew  from,  this  principle, 
have  been  adopted  by  our  legislature  and  embodied  in  our 
code. — TouUlier  Droit  CivU  Frangais^  liv.  3,  tit.  1,  cAop. 
I,  no.  83. 

The  938  article  of  that  work  declares,  that  ^  the  heir 
being  considered  as  having  succeeded  to  the  deceased,  from 
the  instant  of  his  deathj  the  first  effect  of  this  right  is,  that 
the  heir- transmits  the  succession  to  his  own  heirs,  with  the 
right  ot  accepting  or  renouncing,  although  he  himself  have 
not  accepted  it,  and  even  in  case  that  he  was  ignorant  that 
the  succession  wa^  opened  in  his  favour.'' 

Article  939.  ''The  second  effect  of  this  right  is,  to  authorize 
the  heir  to  institute  all  the  actions,  even  the  possessory  ones, 
which  the  deceased  had  a  right  to  institute,  and  tP  prosecute 
those  already  commenced.  For  the  heir,  in  everything,  re- 
presents the  deceased,  and  is  of  full  right  in  his  place,  a£ 
well  for  his  rights  as  his  obligations.'' 

Under  rules,  in  all  respects  similar,  it  is  held  in  France, 
that  it  is  not  a  valid  objection  to  an  action  instituted  by  the 
heir,  that  he  has  not  accepted  the  inheritance ;  it  must  be 
shewn  he  has  renounced  it  See  note  to  7^l4th  article  of  Na- 
poleon  Code  by  PailleUe — Denevers^  «rf.  1,  p.  473 — Sirey^ 
vol,  2,  420. 
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The  940  article  of  the  Louisiana  Code  declares,  that  the  E«t^  »»«««• . 
right  of  the  heir  is  in  suspense  until  he  accepts  or  renounces. 
Such  is  also  the  French  jurisprudence,  on  the  Napoleon 
Code  ;  but  it  is  considered  in  that  country,  that  while  the 
heir  is  deliberating  whether  he  will  irrevocably  take  the  title, 
he  may  sue  and  be  sued,  on  account  of  the  succession ;  save 
that  in  the  latter  case,  judgment  cannot  be  rendered  against 
him  until  the  time  given  by  law  for  his  decision  expires.  The 
provisions  in  our  Code,  authorizing  the.  appointment  of  an 
administrator,  does  not  appear  to  us  to  change,  in  anything, 
this  right  in  the  heir,  unless  steps  are  taken  by  the  creditors 
to  have  such  an  oflScer  appointed. — Toullierhcocitatjo^Nos. 
83  and  84— La.  Code  1031,  1046,  1084,  1048. 

If,  indeed,  on  opening  the  succession,  and  before  the  heir 
accepted  or  rejected,  it  Was  a  matter  of  course  that  an  ad- 
ministrator should  be  appointed,  then  any  act  of  the  heir, 
previous  to  acceptance,  -would  be  irregular,  and  the  suit  ^ 
could  not  be  maintained :  but,  by  law,  the  appointment  of 
such  an  officer  is  not  a  matter  of  course.  It  is  only  after  the 
heir  has  been  called  by  the  creditors  to  renounce,  or  take  the 
inheritance^  and  he  asks  time  to  deliberate,  that  an  admin- 
istrator can  be  appointed.  The  resultof the  whole  legislation  tSto***^t»befo*" 
on  this  subject  we  take  to  be,  that  the  heir  may  institute  suits  he  accept*  or  re* 

^  jects   the  succee* 

before  he  accepts  or  rejects.    It  is  true,  if  he  be  of  the  age  of  sion. 

majority,  and  do  so  without  qualification,  this,  in  itself,  will 
be  an  acceptance  ;  but  no  such  consequence  follows  the  com- 
mission of  a  similar  act  by  the  representative  of  a  minor ; 
because  the  law  allows  only  one  mode  for  the  infant  under 
age  to  accept.  If  the  creditors  apprehend  any  danger  from 
the  heir  collecting  funds  of  a  succession  which  he  may 
thereafter  reject,  they  have  the  power  to  call  on  him  to  ac- 
cept or  renounce ;  and,  in  default  of  his  immediate  decision, 
an  administrator  can  be  placed  inchai^  of  the  estate.  Un- 
til they  do  so,  however,  the  succession  is  not  in  abeyance^ 
and  without  a  representative.    The  law  hi|8  expressly  said. 
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'"'jiLr?^!*  ^^^  ^  ^''  "^Pi^^"^"^  ^  succession,  and  is  seised  of  it, 
v^„.v^«^       from  the  moment  it  is  opened — La.  Code  993,  1039, 1032, 

i.04PBi.t..  The  defendant  is  syndic  of  the  estate  of  the  person  who 

was  appointed  curator  of  the  successioh  of  the  first  husband, 
through  whose  child,  deceased,  the  inheritance  sued  for,  de- 
scended to  the  plaintiff.  This  appointment  of  curator  was 
made  in  the  year  1816,  and  from  this  time  to  the  year  1^7, 
no  steps  was  taken  by  the  curator  to  rspder  an  account;  nor 
does  it  appear  that  he  was  ever  called  on  to  do  so  by  the 
mother  of  the  plaintiff,  in  her  life  time. 

The  petition  states,  that  the  succession  of  the  curator  now 
deceased,  owes  one  tfiousand  one  hundred  and  fifty  dollars, 
the  amoiuit  of  Heath's  estate  received  by  him,  wliich  the 
syndic  refuses  to  pay.  The  answer  avers  that  the  curator 
had  fully  administered  the  succession. 

On  the  trial,  the  defendant  offered  several  vouchers  in 
support  of  his  plea.  Some  of  them  were  accounts  paid  by 
the  Curator  in  his  life  time,  and  were  supported  by  no  other 
evidence  of  their  conrectness,  save  proof  of  the  hand  writ- 
ing of  the  persons  to  whom  these  accounts  were  paid. 
A  curator  mcut      They  Were  objected  to  under  the  pleadings,  but  admitted 

J^A^Ae  courrS  ^y  ^  ^^^***^  "*^  ^^  ^'^^  incorrectly.  The  defendant 
probates,  or  annex  should    have  shovm  a  settlement  in  the  Court  of  Pro- 

tiiem   to   his    an-  ,  «       i      ^  .      i        »  ./•    i       t     i 

•wer,  and  file  his  bates,  by  the  Curator,  to  sustam  the  plea ;  or  if  that  had  not 
to  support  the^piM  taken  place,  he  should  have  annexed  his  account  to  his  an- 
ctf^y  admlDis-  g^^,.^  gl^j  ^^  vouchers  in  support  of  it,  and  afforded  the 

plaintiff  the  means  of  contesting  its  validity  and  correct- 
ness on  the  trial. 

Taking  all  the  circumstances  of  the  case  into  ccmsidera- 
ticm,  the  presumption  created  by  the  silence  of  the  mother 
for  so  many  years  previous  to  the  death  of  the  Curator,  and 
that  which  arises  from  the  documents  admitted,  we  think 
justice  requires  the  case  should  be  remanded. 

It  is,  therefore,  ordered,  adjuged  and  decreed;  that  the 
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judgment,  of  the  Court  of  Probates,  be  aonttlled  and  re-  Butem  i>i>^t» 
versed ;  and,  it  is  further  ordered,  that  this  case  be  reram-       ^^^s^"^* 
ded  to  the  Court  of  Probates  to  be  proceeded  in  according      €i^inmiau» 
to  law,  the  appellee  paying  costs  of  the  appeal.  LOBospit. 


ERWIA'8  EXECUTORS  m.  TMIOJ^T 
APPEAL     PROM   THE     COURT    OF   THE     FOURTH    DISTRICT, 

THE   JUDGE    OF   THE    THIRD     PRESIDING. 

A  continuaiice  was  properly  denied  where  the  party  appeared  geoeraliy, 
to  have  neglected  the  means  of  preparing  his  defence — and  under  such  cir- 
cumstances, the  Court  did  not  err  in  refusing  a  new  trial. 

This  suit  wd5  in^itated  6n  the  8th  April,  1830.  At  the 
ensuing  June  term,  it  was  continued  by  the  defendant,  who 
obtained  an  order  to  take  the  testimony  of  a  witness  resid- 
ing in  the  State  of  Mississippi.  On  the  13th  November,  hfe 
filed  his  interrogatories,  and  on  the  I7th,  caused  them  to  be 
served  on  the  plaintiffs.  With  notice  that  on  the  38th  he 
would  take  the  testimony  of  the  witness. 

On  the  14th  December,  the  catisc  tras  called  op  for  trial, 
when  a  continuance  was  prayed  (or  on  the  affidavit  of  coun- 
sel:— **That  owing  to  the  absence  of  the  Sheriff  and  the 
sickness  of  his  Deputy,  service  CouH  not  be  made  of  the 
interrogatories  until  the  I7th,  which  v^as^  too^Iate;  but  afflaAt 
believed,  that  could  the  service  have  been  made  on  the  IStfa, 
which  defendant  vainly  attempted  to  aflfetit,  there  would 
have  been  sufficient  time  for  the  return  of  the  Commission. 
The  continuance  was  refused,  the  csinse  trifed,  and  a  judg- 
ment rendered  for  the  plaintiffs.  The  defendant  prayed 
for  a  new  trial,  on  affidavit,  stating  that  he  had  Attended  du- 
ring the  term  for  the  trial  of  the  cause,  and  upon  a  tempo- 
rary adjournment,  had  returned  home — Thjtt  he  n^ss  pre* 
vented  from  attending,  on  the  day  of  trial,  from  the  badness 
of  the  roads,  inclemency  of  the  weather,  and  a  belief  that 
Court  would  not  meet.  The  Court  refused  a  new  trial,  and 
the  defendant  appealed. 

L2 
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*"**!?iirtfi88i!     ^«''»^'  ^^' appellant 
s^^-v-w^  PiercCf  for  Appellee. 

BBWIHi,  BXBI. 

"•  Martin^  /.,  delivered  the  opinion  of  the  Court. 

The  defendants  sued  for  the  price  of  a.  plantation  and 
slaves,  purchased  by  an  authentice  act,  from  the  plaintiff's 
testator,  pleaded  that  the  contract,  sued  upon,  bad  by  a  pos- 
terior act  of  the  vendor,  been  new  modelled  and  changed, 
and  the  terms  of  payment  extended,  and  he  bound  himself 
to  receive  in  payment  a  certain  judicial  mortgage.  The 
premises  are  burthened  with  several  mortgages,  the  can- 
celling of  which  was  to  be  obtained  before  payment  was  to 
be  made,  by  the  defendant,  and  he  is  entitled  to  a  dimin- 
uation  of  price  on  several  of  the  slaves,  who  are  afflicted  with 
redhibitory  diseases — and  the  plaintiffs  have  refused  to  re- 
ceive the  judicial  mortgage,  obtain  the  cancelling  of  the  mort* 
gage,  or  to  allow  any  diminuation  of,  price. 

There  was  judgment  for  the  plaintiffs,  and  the  defendant 

appealed,  after  an  unsuccessiiil  attempt  to  obtain  a  new  trial. 

The  case  has  been  submitted  to  us  without  any  aigument, 

and  the  appellant  has  not  filed  any  points. 

was  properiv  de-      The  record  shews  that  he  offered  no  evidence  in  support 

ty  appeau!^  gene^  of  ^  P^^i^    The  new  trial  was  asked  on  an  affidavit  of  the 

ieSLTthe^meS  ^^^^^^ant  having  been  prevented  by  bad  weather,  and  his 

of  preparing  his  belief  that  the  court  would  not  meet,  from  attending  to 

deliBnce— and  un-  .  ° 

dm  anch  circum-  movefor  a  contmuance.  As  the  district  court  refused  it:  the 
did  not  err  in^re-  '^w  trial,  and  the  party  appears  to  have  greatly  neglected 
fiifiBg  a  new  trial.  ^^  means  of  preparing  his  defence,  we  cannot  say  the  new 

trial  was  improperiy  denied. 

•  It  4s,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed  with  costs. 


DELEE  V9.  IVATKIN^  oi.   KT  JiL. 
APPEAL     PROM     THE     COURt    OP     THE     THIRD     DISTRICT, 

THE   JUDGE   THEREOF   PRESIDING. 

Hm  charge  of  fraud  cannot  be  ai^poHad  by  alleging  the  aegleet  of  the 
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officer  who  sold,  io  complyiog  with  any  of  the  fonnalitieB  required  by  law,  B&itemOiitrict, 
unless  it  be  shewn  that  the  party  charged  was  cognizant  of  his  non  compli-  '^fni  1881 

ance,  or  knowingly  availed  himself  of  it.  ^.^-v^«^^ 

'  °  -^  DB1.EE 

On  the  24th  of  October,  1828,  Watkins  sold  to  Crawford  w. 

a  [lot  of  ground,  and  received  in  part  payment,  the  note  of  f '  ^^ 
the  latter,  secured  by  mortgage.  The  note  was  endorsed  to 
the  plaintiff,  duly  protested,  and  legal  notice  given.  On  the 
21st  August,  1829,  the  lot  was  sold  to  pay  the  state  and 
parish  taxes,  and  Gordon  became  the  purchaser.  The  pe- 
tition charged  fraud  and  collusion  between  Crawford  and 
Gordon,  in  causing  the  lot  to  be  sold,  and  prayed  for  judg- 
ment against  the  maker  and  endorser — That  the  plaintiffs 
right  of  mortgage,  as  indorsee,  might  be  declared  superior 
to  Gordon's  title:  That  the  sale  to  the  latter  might  be  can- 
celled, and  the  lot  sold  to  satisfy  the  plaintiffs  demand.  The 
defendants  pleaded  the  general  issue — ^there  was  judgment 
against  the  ftiaker  and  indorser,  without  recourse  upon  the  ' 
lot;  the  sale  of  which,  to  Gordon,  was  decided  to  be  legal. 
From  this  judgment  the  plaintiff  appealed. 

Turner,  for  appellant,  contended : 

1st.  The  judgment  is  erroneous  in  not  having  decreed, 
that  the  property  mortgaged  was  liable  to  be  sold  to  pay  the 
mortgaged  debt. — C.  C,  art.  3360. 

2.  The  sherifTs  sale,  for  tax,  is  not  good  as  no  advertise- 
ment is  shewn — the  recital  in  the  deed  not  being  proof  of 
it  against  third  persons.  The  seizure  was  not  authorized 
bylaw.  The  property  had  passed  into  the  possession  of  a 
third  person  before  the  assessment  was  made,  or  the  tax  be- 
came due.  If  this  position  is  not  correct,  still  the  state  had 
no  prior  lien  upon  the  lot  superior  to  the  plaintiff,  and  if  it 
had,  it  was  not  for  a  sum  exceeding  eighty -four  cents.  The 
Parish  having  no  lien,  and  if  it  had,  it  was  only  for  $1,44, 
and  the  levy  could  not  be  made  but  upon  a  return  of  no  per- 
sonal property. 

Downs,  for  the  defendant,  Gordon,  contended, 

1st.  That  even  if  the  plaintiff  have  a  right  of  mortgage 
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WtMijx  QMriet  on  ^  property  superior  to  that  under  which  the  lot  vnts 
^'^^^  8old,  yet  this  does  not  give  him  a  right  to  annul  the  sale  to 


DBMS        (SoKdoB*    The  saleof  mortgaged  property  does  not  afiect 
wATKjvf»4AL.  the  mortgimec,  but  he  mustpuraue  the  hypothecary  action 

regularly,  and  cannot  pray  to  have  the  sale  annulled. 

2.  As  an  hypothecary  action,  the  plaintiffs  demand  must 
fail  against  Gordon,  because  he  has  not  pursued  that  form 
of  actioo  regularly:  there  being  no  allegation  or  affidavit, 
that  demand  was  made  of  the  debtor  thirty  days  before  suit 
was^iSled,  and  that  the  debt  isieally  due  and  unpaid. — C  P. 
art.  70—6  Martin,  N.  S.  Bruaard  vs.  PhiUip. 

3.  The  lot  was  reguJarly  sold  to  Gordon  under  a  claim 
for  taxes,  which  operated  a  lien  superior  to  all  others,  and 

•    destroyed  the  lien  of  plaintiff. — 2d  Morectu^s  Dig.  p.  456, 

Martin.  /.,  delivered  the  opinion  of  the  court. 

The  two  first  named  defendants  are  sued  as  maker  and 
endosser  of  a  promissory  note,  given  for  the  price  of  a  lot, 
secured  by  a  mortgage  on  the  premises.  Gordon,  the  third 
defendant,  who  purchased  the  lot  at  a  sheriff's  sale  for  taxes, 
is  charged  with  having  combined  with  the  maker  of  the 
note,  for  the  purpose  of  defrauding  the  plaintiff,  and  causing 
the  lot  to  be  sold  for  taxes  pretended  to  be  due,  when  Gor- 
don purchased  it  for  the  taxes  am}  costs  only,  ina  sale  which 
is  averred  to  be  fraudulent.  The  petition  concludes  vrith  a 
prayer  for  judgment  against  the  maker  and  endorser,  and 
that  the  plaintifi^s  mortgage  may  be  declared  to  be  superior 
to  Gordon's  claim ;  that  the  sale  of  the  lot  to  him  may  be 
declared  to  be  fraudulent  and  void ;  and  that  it  may  be  de- 
creed to  be  sold  to  satisfy  the  plaintiff's  demand. 

The  general  issue  was  pleaded  : .  there  was  judgment 
against  the  maker  and  endorser,  and  in  favour  of  the  other 
defendant    The  plaintiff  appealed. 

The  statement  of  facts  shews,  that  the  signature  of  the 
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maker  and  endorser,  the  protest  and  notice,  were  provmi,  as  ^•^®™^^i^J; 
well  as  the  mortgage  of  the  k>t  for  the  security  of  the  price.       ^«^^,^-<^^ 
The  tax  list  for  the  year  1828,  the  lot  having  been  sold  in  the         ^BtmB 
month  of  October  of  that  year,  was  produced,  showing  the  wATKiHt»4rAL. 
taxes  due  by  the  owner  of  the  lot,  the  then  vendor  aiid 
maker  of  the  note,  as  well  as  the  sherifTs  deed  of  sale  to  , 

the  last  defendant 

The  appellant's  counsel  has  ui^d  that  the  judgment  is 
oiToneousi  as  it  does  not  decree  the  sale  of  the  mortgaged 
premises — La.  Code,  3360 — as  the  sheriff's  sale  is  not  shewn 
to  bo  good:  as  proof  is  not  made  of  any  previous  advertise- 
ments,  and  the  seizure  was  illegal,  as  the  premises  had 
passed  into  the  hands  of  a  third  person,  before  the  assess- 
ments or  the  tax  became  due.  .  That  the  sheriff  sold  for  all 
the  taxes  (kie  by  the  ovmer  of  the  lot,  including  the  parish 
tax,  for  which  there  is  no  lien;  and  the  lot  could  not  be  sold 
until  after  a  return  that  no  personal  property  could  be  found 

The  appellee's  counsel  has  ui^d  that,  :if  the  plaintiff  has 
a  claim  superior  to  the  purchaser's,  he  o«^  to  have  exer- 
cised it  in  an  hypothecary  action ;  the  sale  of  mortgaged 
premises,  not  authorizing  the  mortgagee  to  demand  that  it  be 
cancelled,  but  only  that,  notwitfastandiiig  k,  the  pvemises  be 
sold  to  satisfy  him — ^that  the  Men  of  the  State  for  taxes  Was 
superior  to  the  plaintiff's  mortgage. — v2  Moreau^s  Digest^ 
456,  sec.  20. 

It  does  not  appear  to  us  that  the  District  Court  erred. 
The  rescision  of  the  sale  was  asked  on  a  charge  of  firaud, 
collusion  and  combination,  between  the  defendants.  On 
this,  the  burden  of  the  proof,  lay  upon  the  plaintiff.  Fraud 
must  be  proved.  Till  some  evidence,  from  which  it  may  be 
held  to  result  be  administered,  the  party  against  whom  it  is 
alleged,  cannot  be  called  on  to  disprove  it.  Hero  irregula-  The  cfaaige  of 
rities,  in  the  sale,  on  the  part  of  the  sheriff,  aro  alleged—  ^^^^o^^S^  Su 
these  may  affect  the  sale,  but  do  not  show  any  fraud  on  the  i<^gu>f    ^®  ^H- 

lect  of  the  officer 

part  of  the  defi^dant.    The  issue  \&fraus  vd  nony  and  can-  who  foM  in  com- 
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Eastern  District,  not  be  supported  by  alleging  the  neglect  of  the  officer  in 
^JX^^^  complying  with  any  of  the  fonnalities  required  by  law,  un- 
DEi^isB         less  it  be  shown  that  the  party  charged  was  cognisant  of 
WATKIN8,  It  AL.  thera,>r  knowingly  availed  himself  of  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

^}o^\^^  judgment  of  the  District  Court  be  affirmed  with  costs. 

quired  by  law,  un-  _____^__ 

lew  it  be  shown  —— — ^^ 

that  the  party  char- 
ged was  cognizant  McDOJ^OUGHvs    GORMAJ^  ET  AL. 
of  his  non  conu>li- 

ance  or  knowingly  APPEAL   FROM   THE   poURT   OF   THE   FIRST    DISTRICT. 

availed  himself  of      Klerks  of  courts  have  the  exclusive  right  of  copying,  or  causing  to  be 

copied,  the  documents  of  which  they  are  authorized  to  issue  copies.  Tliey  are 
answerable  for  the  due  and  timely  issuing  of  these  copies,  and  for  their  cor- 
rectness and  fidelity ;  and  the  parties  have  not  the  right  to  perform  services 
which  the  law  imposes  upon  clerks,  and  thys  to  deprive  these  officers  from 
any  part  of  the  compensation  which  the  law  has  provided  for  them. 

The  derk  has  a  right  to  charge  for  the  copies,  although  he  use  those  which 
are  furnished  by  the  plaintiff. 

Copies  of  papers  coming  from  a  clerk's  office  must  be  official.  He  must 
certify  that  they  are  true  copies  ;  and  may  charge  for  the  certificates,  but  not 
for  affixing  to  diem  seals. 

Copies  of  citation  require  no  seal. 

Judgments  of  non-suit  are  considered  as  final  in  the  caose*  and  whether 
they  be  entered  up  in  one  or  more  entries,  the  clerk  has  a  right  to  charge 
against  each  defendant. 

The  coats  may  be  taxed,  although  not  required  by  either  of  the  parties. 

Theclerkcannot  charge  for  recording  citations,  and  for  certifying  the  re- 
cording of  petitions,  answers  and  citations. 

The  defendant,  clerk  of  a  court,  charged  for  copies  of  the 
petition  and  citation,  although  they  were  made  out,  printed 
and  furnished  to  him,  by  the  plaintiff,  at  the  expense  of  the 
latter.  A  charge  was  also  made  for  certificate  and  seal  to 
each  copy  of  petition  and  citation ;  and  a  further  charge  for 
entering  up  judgment  of  non-suit  against  each  defendant, 
notwithstanding  it  was  recorded  in  a  single  entry.  The 
clerk  having  issued  execution,  it  was  enjoined  by  the  plain- 
tiff, and  upon  hearing  dissolved — from  which  judgment  the 
plaintiff  appealed. 

McCaleb,  for  appellant,  made  the  following  points : 
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1st.  The  office  of  clerk  is  established  for  the  convenience  Ewtem  District, 

April  1881. 

of  the  public,  not  to  give  privileges  and  confer  benefits  on         ^^->^-w 
the  individuals  holding  the  offices  only.     They  are  only  to     »*i>owough 
be  paid  for  services  rendered,  and  as  the  clerii  did  not  copy       aoRMAif. 
the  petition,  the  charge  is  inadmissible. 

2.  The  item  for  certificates — the  law  does  not  require, — so 
with  the  item  for  seals,  none  being  required  to  copies  of 
petitions. 

3.  The  item  for  copies  of  citation,  not  chai^eable.  The 
services  virere  not  performed  and  no  seal  is  required. 

4.  The  judgment  of /ion-*tttf  was  but  onc^^^gTWCTrf,  there- 
fore only  one  dollar  chargeable,  even  if  a  non-suU  be  a  de- 
finitive judgment,  which  is  doubted. 

5.  The  charges  for  taxing  costs  not  allowable,  for  they 
have  never  been  re  quired  by  either  party. — ^C.  P.  177, 178, 
179,  183,200;  IstMoreau's  Dig.  p.  462,  sec.  1 ,  Ibidp  468, 
sec.  15, 17 ;  2d  Martin's  rep.  p.  146 ;  1st  do.  N.  S.  258 ;  3d 
do.  N.  S.  580. 

Preston^  contra: 

1st.  A  party  plaintiff  cannot  deprive  a  clerk  of  his  fees  by 
doing  his  duty,  The  Code  of  Practice,  art.  178,  enjoins  on 
the  clerk  to  make  out  a  faithful  and  exact  copy  of  the  petition 
and  the  fee  bill  gives  him  the  fee.  He  is  responsible  for  its 
correctness,  must  examine  and  correct  it  even  if  printed, 
and  must  have  the  compensation. 

2.  The  copy  of  the  petition  should  be  certified  and  sealed, 
and  is  no  otherwise  authentic  ;  and  for  this  the  law  provides 
the  fee  charged. — 1st  Moreau's  Dig.  p.  464.  The  charge 
made  by  the  clerk  is  conformiable  to  universal  practice,  not 
only  of  clerks,  but  of  all  keepers  of  public  records. 

3.  The  citations  were  sent  out  in  originals  and  copies, 
conformably  to  law  and  {M^ctice ;  the  one  to  be  left,  the 
other  to  be  returned,  served. 

4.  The  costs  tucrc  due  from  each  defendant  for  the  service 
rendered  him ;  and  are,  therefore,  to  be  taxed  and  filed,  and 
certificate  to  be  allowed  if  required. 
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Eastern  Disfriet.      5.  The  Citations  were  certainly  to  be  recorded,  under  thd 

Jijnrtl  1881. 

y^^s/'^      act  of  1825,  to  shew  that  defendants  had  been  made  parties 
M*D09ovGH     to  the  8uit%  if  the  originals  should  ever  be  lost ;  and  it  is  but 
ooRMAzr.       prudent  to  durtify  that  each  original  paper  was  recorded, 
least  the  record  should  be  lost. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  of  a  judgment  dissolving  an  in- 
junction which  he  had  obtained,  to  prevent  one  of  die  de- 
tendants  as  sheriff,  and  the  other  as  clerk  of  a  district  court , 
from  leveying  out  of  his  estate,  the  amount  of  certain  costs 
claimed  from  him,  the  plaintiff,  on  the  ground  of  their  be- 
ing illegal. 

The  statement  of  facts  shew,  that  it  was  admitted  by  the 
plaintiff,  that  the  defendant^  in  a  certain  case  in  which  the 
former  was  plaintiff,  issued  seventy-eight  cofnes  of  the  pe- 
tition with  certificate  and  seal,  there  jbeing  so  many  defen- 
dants ;  each  of  which  copies  contained  the  number  of  words 
cliaiged  for ;  and  he  issued  an  equal  number  of  citations 
with  certificate  and  seal ;  filed  an  equal  number  of  answers, 
each  of  which  ccmtained  the  number  of  words  chaiged  for, 
and  entered  the  like  number  of  nonsuits ;  but  all  of  them  in 
one  entry.  All  the  other  services  for  which  a  remuneration 
is  claimed  are  admitted,  except  that  costs  have  been  taxed 
according  to  the  account  sued  on. 

The  defendant  admitted,  that  the  petitions  and  citations 
were  printed  and  furnished  by  the  plaintiff,  by  whom  all  the 
blanks  were  filled  up,  except  the  day  of  issuing  was  written 
by  the  defendant,  who  signed  and  sealed  the  same.  Printed 
answers  were  fiirmshed  by  the  defendant,  but  he  filled  all 
the  blanks  in  them. 

The  itenk  first  objected  to^  is  a  chai]ge  of  four  hundred 
and  forty-one  dollars  and  eighty-seven  cents  for  copying  se- 
venty-eight petitions.  It  is  claimed  under  the  third  article 
of  the  act  of  1813,  1  Moreau's  Digest  463.  It  is  resisted, 
on  the  ground,  that  the  defendant  did  not  actually  write  the 


M*»oironOH 
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copies,  printed  <mes  having  been  furnished  hini,  at  the  ex-  '■***™-_P,'!^» 
penae  of  the  plaintiff. 

It  does  not  appear  to  us,  the  first  judge  erced,  in  oveiru- 
ling  the  opposition  of  the  plaintiff  to  this  charge.  Clerks  of  oobman. 
courts  have  the  exclusive  right  of  copying,  or  causing  to  be  cierb  rf  coartB 
copied,  the  documents  of  which  they  are  requested  to  issue  ^^  **»«  exciuaive 
copies.  They  are  answerable  for  the  due  and  timely  issu-  or  causing  to  iS! 
ing  of  these  copies,  and  for  their  correctness  and  fidelity ;  and  Stents '  of*  ^Hii^ 
the  parties  have  not  the  right  to  perform  services  which  the  ^®L^  '•<jai*|i 
law  imposes  on  clerks,  and  thus  to  deprive  these  officers  ^^v  are  answer*- 
from  any  part  of  the  compensation  which  the  law.  has  provi-  timely  inuiDg  of 
ded  for  them.  The  plaintifTs  counsel  has  not  denied  this,  fo^*tiiw^ correS? 
but  has  contended,  that  the  defendant  having  voluntarily  ac-  ^  "^^  fideU^ ; 
cepted  printed  copies  firom  the  plaintiff,  for  the  express  pur-  bavenot  the  ijght 

r  *•       *i.  *       f       u^^  u  -J  to  perform  service! 

pose  of  preventing  the  necessity  of  written  ones,  has  waived  which  the  law  im- 
his  claim  to  furnish,  and  consequently  to  charge  for^e  latter.  S^ustodewive 
Eveiy  condition  is.  in  our  opinion,  in  a  moral  point  of  view,  ^ -B««  fi«j 
tacitly  added  to  a  contract  which  it  is  indisputable  would  compensation 
have  been  agreed  toby  both  parties,  had  it  been  proposed ;  provided  for  them, 
and  the  converse  ^  this  proposition  is  equally  true.    Now 
in  offering  the  printed  copies  to  the  defendant,  if  the  plain-  right  to  charge  for 
tiff  had  proposed  to  him  to  renounce  his  ri^t  to  charge  for  S^uwi'SlwellSA 
copying,  it  is  clear  they  would  not  have  been  accepted :  for  2®  ("P'!'^**  ^7 
the  defendant  could  himself  have  had  the  copies  printed  for, 
perhaps,  less  than  the  hundredth  part  of  what  he  was  author 
rized  to  demand  for  them. 

Another  charge  excepted  to  is,  that  of  $19  50,  for  the 
certificate  at  the  foot  of  each  copy.    This  charge  is  allowed 
by  the  third  article — id,  464— 'for  every  necessary  certifi-  conU^g*  from*^ 
cate,  and  it  is  resisted  on  the  ground,  that  the  Code  of  Prac-  ^**ffl^j^*  "hJ 
tice  does  not  require  copies  to  be  certified,  must  certify  that 

,  ^^  fhey  are  true  co* 

We  think  it  was  properly  admitted.  Copies  of  papers  pies ;  and  may 
coming  from  a  clerk's  ofiice  must  be  official.  He  must  tificates^bat  Mt 
certify  they  are  true  copies.  foraflSxingtoAem 

Tiie  next  charge  is  of  $39,  for  seals  to  these  certificates. 
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Eastera   P^^^^^  We  think  it  was  improperly  allowed.     We  find  no  specific 
>w^.--w^        allowance  to  clerk's  for  the  seal  to  any  copy.     Copies  being 
M'DONouoH     documents  sp^ified  in  the  first  section  of  the  act  of  1813^ 
QOBMAN.       which  arc  e^luded  in  the  first  article  of  page  464. 


Copm  of  cita-      Another,  is  a  chai^  of  thirty-nine   dollars  fifty  cents,  for 
tion    require  no  seventy-eight  copies  of  citation  and  seal,  claimed  under  the 

5th  art.  p.  463,  resmted  on  the  ground,  that  the  Code  of 

Practice  requires  citati<Hi6  to  be  sealed,  and  is  silent  as  to 

copies.    The  objection  was  correctly  overruled. 

nonidf^c  *'co^     A  charge  of  one  doUar  as]  to  a  judgment  of  non  suit, 

ndered  as  final  in  (q^  gj^^h  defendant;,  they  having  severed  in  their  pleas, 

Cne     cause,     anci 

whetiier  they  be  was  objected  to,  on  the  ground  that  it  is  doubtfid  that  such 
or  more'  entii«,  &  judgment  18  a  final  one ;  and  the  Code  of  Practice,  559, 
^t  to 'cham  a-  ^  i^^^^n^  to ;  and  on  the  ground,  that  judgments  in  all  the 
gaiut  each  £fen-  seventy-eight  cases,  were  recorded  in  a  single  entry.    We 

have  often  sustained  appeals  from  judgments  of  nonsuit,  on 

the  ground  of  our  considering  them  as  final  in  the  cause. 

The  mode  of  entering  the  judgments,  in  one  or  more  entries, 

is  an  immaterial  drcumstanoe,   it  has  no  bearing  on  the 

rights  of  the  parties,  and  in  either,«the  c6nsequence  is  the 

same.    The  charge  appears  to  us  a  legal  one. 

The  costs  may      -^  charge  for  taxing  costs  is  made,  under  the  Jast  article 

^t***r^'«ulSr  b    ^^  ^^'  ^  P-  ^^'  "^  objected  to,  as  they  were  not  required 

either  of  the  par-  to  be  taxed  by  either  party.      We  think  there  is  nothing  in 

ties< 

the  objection. 

T^  clerk  can-      The  four  last  charges  but  one,  amounting  together  to  forty 

cording  ciutions,  two  dollars  and  sixty-eight  cents,  for  recording  citations,  and 

the  recording '  o^  for  certifying  the  recording  of  petitions,  answers  and  cita- 

Sd^JiTatiow"^^"  tions,  are  claimed  under  the  act  of  1805— 2  Moremis  Dig, 

p.  393— 4o  not  appear  to  come  within  any  of  the  provisions 
of  the  act. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versedand  that  the  injunction  be  made  perpetual,  as  to  the 
sum  of  eighty-one  dollars  and  sixty-eight  cents,  and  dissol- 
ved as  to  the  remainder.  The  appellant  paying  costs  in  the 
District  Court,  and  the  appellee  in  this. 


WILKT  CT  AL. 
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ROV  M    WILEY  BT  AL.  fiiitem    DiftHct, 

APPBAL   FROM   THE   COURT   OP   THfi   FfRST    DISTRtOT.  *^^*^   *^*' 

A  plaintiff  who  if  interrogated  may  write  his  anBwafi  on  one  piece  of  ^Ay 

paper  and  his  oath  on  another.  vi- 

Martiriy  /.,  delivered  the  opinion  of  the  court 

The  defendant  sued  for  the  balance  of  an  account  for 
slates  sold  and  delivered  to  them;  pleaied  the  general  issue, 
and  that  they  were  charged  by  the  short  thousand  instead 
of  the  longy  contrary  to  their  bai^gain. 

There  was  judgment  against  them,  and  they  appealed. 

At  the  trial  their  counsel  took  a  bill  of  exceptions  to  the  inten^ted7may 
opinion  of  the  court,  in  ovemillmg  their  objections  to  the  ^'JlSJ^^^IJ^JJ^^ 
reading  of  the  answer  of  the  plaintifT,  to  interrogatories  ^f^  ^^^  ^^ 
propounded  to  him  in  the  answer,  on  the  ground  that  the 
mterrogatories  were  not  sworn  to. 

The  answers  to  the  interrogatories,  and  two  copies  of 
accounts,,  which  the  plaintiff  was  called  on  to  produce,  were 
written  on  separate  pieces  of  paper,  and  marked  A,  B  aii4 
C,  and  on  another  piece  of  paper  was  written  the  plaintiff's 
oath,  that  one  of  the  papers  contained  his  answers  to  the 
interrogatories,  and  the  others  the  true  accounts  called  for. 

The  case  has  been  submitted  without  an  aigument^  and 
we  are  unable  to  discover  on  what  grbmd  the  obysclioils 
can  be  supported. 

On  the  merits.  The  record  shews  thai  one  of  the  pertAers 
promised  to  pay  the  balance,  but  the  olher  coBftended  the 
slates  had  been  bought  by  the  long  thousand, «.  e.  1,200  slates 
to  the  1000;  but  the  evidence  did  not  stippoit  the  ellegation. 

It  is,  therefore,  ordered,  adjudged  and  decnsed,  that  the 
judgment  of  the  District  Court  be  affll'med  With  COMs. 


8HEPPARD  c#.  HIS  CREDITORS. 
APPEAL    FROM    THE    COURT  OF    THE    FIRST  DISTRICT. 
The  loeaee  sustained  by  an  hisolvent  must  be  shewn  by  the  affidavit  of  tW6 
witnesaeir. 
One  creditor  cannot  be  called  before  a  nptary  t^deiftenie  9D  hi»«r  Ihi 
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EartMB   DMiiet.  inwl*«nt^«aiin.    MMtina  of  enditen  tak*  pUee  in  oidv  Ott  the  mi- 

"^  '  notity  nay  be  compellad  to  aliide  by  tkb  decision  of  the  aujority  in  •urns 

•HKPPAftD       ^  claiiDf,  and  ivliere  tlieir  are  le«  than  (hree  crediton  there  cannot  be  a 

•a.  majority. 

HI!  cmBDiTona.      jf  ^  imolvent  tias  a  right  to  cede  hia  gooda  to  an  only  creditor,  he  oogfat 

to  have  him  cited  into  cowt.      Lea  than  three  creditors  cannot  form  a  con- 
coiuao,  for  there  ia  no  minority  to  be  coerced. 

The  opposing  crdtttor  was  placed  on  the  schedule  of  the 
insolvent  for  $525.  Three  other  creditors  were  placed 
thereon^  as  having,  in  1821,  claims  against  the  insolvent  and 
his  former  partner,  amounting  in  all  to  $  2700,  the  payment 
of  which  was  assumed  by  his  partner,  upon  a  dissolution  of 
the  firm;  but  whether  paid  or  not,  the  insolvent  did  not  know. 
He  exhibited  credits  and  property  to  the  value  of  $346,  and 
stated  that  he  had  sustained  losses  to  the  amount  of  $250. 

The  opposing  creditor  prayed  that  the  proceedings  be  set 
aside,  on  the  following  grounds,  to  unt. :  first,  that  he  had 
never  been  cited :  second,  that  the  insolvent  appeared  to 
have  but  one  creditor :  and,  third,  that  if  there  be  more  than 
one  creditor,  the  value  of  the  property  surrendered  did  not 
amount  to  one  third  of  his  debts,  and  there  was  no  proof 
that  the  insolvent  had  sustained  the  losses  stated  in  his 
schedule,  or  that  the  said  losses  had  reduced  him  to  the 
situation  in  which  he  found  himself.  The  proceeding?  were 
set  aside,  and  the  insolvent  appealed. 

Farrar  and  M^CdUb^  for  appellant. 

Straubridge^  for  appellee. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  insolvent'made  a  cession  of  his  goods  and  prayed  for 
a  meeting  of  his  creditors. 

Turner  was  placed  on  the  schedule  as  a  creditor  of  $  525, 
and  two  other  creditors,  as  members  of  a  firm,  were  placed 
thereon  fcHr  $2700 ;  but  the  debtor  stated,  a  former  part- 
ner of  his,  and  joint  debtor,  had  promised  to  pay  the  whole 
of  the  debt;  but  whether  he  had  or  not,  was  a  fact  on  which 
he  was  not  informed. 


OF  THE  STATE  OF  LOXHSIANA.  31t 

Turner  prayed  that  the  proceedings  be  set  aside,  as  he  was  E*item   Dutrict. 

MVfu    1881* 

not  cited,  and  was  the  only  creditor ;  and  if  the  other  two        s^i^-v-^w^ 
persons  had  not  been  paid,  then  the  property  surrendered     »heppard 
was  not  worth  one  third  of  the  debts,  and  the  insolvent  his  creditors. 
should  have  added  the  affidavit  of  two  witnesses,  attesting     Theio»fu»bdn^ 
their  belief  of  the  losses  he  urged  he  had  sustained.  edby  in  inioiyent 

.  1*1  iQUit  bo  shown  oy 

The  proceedings  were  set  aside  and  the  insolvent  appealed,  the  affidavit  of  two 
Surely  if  there  were  three  creditors,  and  the  debt  of  ^  ^"^' 
$2700  was  unpaid,  the  property  surrendered  being  ap- 
praised at  less  than  $  400,  the  proceedings  were  properly 
set  aside  for  want  of  the  affidavit  required  by  the  act  of  One  creditor  can- 
1817. — %  Moreau^s  Digest^ p.  346,  sec.  7.  fbre  anotary  to  de- 

If  the  debt  was  paid,  then  there  wa?  no  creditor  but  the  the'SarolvSnte^s/- 
appellee,  and  he  could  not  properly  be  called  to  a  notary's  fe^i*— ni«»tMg»  of 
office,  in  order  to  deliberate  on  his  or  the  insolvent's  affairs,  place  in  oider  that 
Meetings  of  creditors  take  place,  in  order  that  the  minority  be^  compelSed'"  to 
may  be  compeDed  to  abide  by  the  decision  of  the  majority  foBHof^ematori^ 
in  sums  or  claims,   and  when  there  ai*e  less  than  three  in  sums  or  daima , 

and  where   there 

creditors  there  cannot  be  a  minority.  are  leas  than  three 

Whether  he  who  has  but  one  creditor,  may  compel  him  cannot  be  a  i^r- 
to  accept  a  cession,  or  whether  he  who  has  two  may  prevent  ^^* 
the  one  whose  debt  is  payable,  from  exercising  his  right  to 
the  injury  of  the  other  whose  day  of  payment  is  distant,  are 
questions  not  involved  in  the  present  case,  which  turns  on  a     if  an  insolvent 
mere  point  of  practice.  -     h^^oSfto^a^ti* 

If  the  appellant  had  a  right  to  cede  his  soods  to  the  ap-  'y  ,^f^^^'  ^^ 

rr  -^  ^  r    ought  to  hare  him 

pellee,  his  only  creditor,  he  ought  to  have  cited  him  into  cited  into  court— 

.  -  .  ,.,  ^  g,  leasthan  three  ere- 

court     Less  than  three  creditors  cannot  form  a  concurso,  ditors  cannot  form 
for  that  there  is  no  minority  to  be  coerced — *^  Para  que  96  Jhere^Ji^nondnori- 
admite  el  concurso  y  se  estime  por  legitimo  y  verdadero,  y  no  *y  *<>  be  coerced. 
Jieto  nifraudulente^  tenga  el  deudor  a  lo  memos  Ires  acreederos 
y  los  nombre ;  pues  no  teniendo  6  turn  nombrando  mas  que 
doSf  no  se  estimaranpor  concurso^  ni  eljuez  se  les  dd)e  admit- 
tir. — FArero ,  Juicio  de  Concurso^  3, 3,  sec.  1 .  N.  10." 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  ihi 
judgment  of  the  District  Court  be  affirmed  with  costs. 
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Eastern    District,  ERWTJ^  ET  AL.  m.  JW4M8. 

Jbtril  1831. 
,^^^^^^^^^  APPEAL    FROM     THE    COURT     OP    THE    FOURTH    DISTRICT^ 

EmWTN  ET  AL  THE    JUDGE    OF    THE    THIRD    PRESIDING. 

v$. 
ADAMS.        /    A  demand  of  payment  must  be  made  at  the  place  designated  if  it  exist ;  if 

it  does  not,  the  plaintiff  will  recover  without. 

This  was  an  action  against  the  maker  of  a  promissory 
note,  made  payable  at  the  counting-house  of  Wra.  Kenner 
and  Co.,  in  New  Orleans. - 

At  the  time  the  note  became  due,  Kenner  and  Co.  had  a 
counting-house  in  New-Orleans ;  but  it  had  ceased  to  exist 
at  the  inception  of  the  suit  The  plaintiffs  failing  to  prove 
a  demand,  there  was  judgment  of  nonsuit,  from  which  they 
appealed. 

MathewSf  /.,  delivered  the  opinion  of  the  court 

This  is  a  suit  against  the  maker  of  a  promissory  note,  by 
the  executors  of  the  payee.  Judgment  of  non-suit  was 
rendered  in  the  court  below,  from  which  the  plaintiffs 
appealed. 

We  shall  consider  the  case  as  submitted  without  atgu- 
ment.  It  is  true  that  a  brief  was  handed  to  the  court, 
signed  by  Jno.  G.  Burk,  as  attorney  for  the  p]ainti&,  in 
which  he  seems  to  have  departed  almost  entirely  from  the 
substantial  merits  of  the  cause,  for  the  purpose  of  attacking 
our  decision  in  the  case  of^ellon  vs.  Croghan^  to  be  found 
in  3  N.  S.  />•  433.  His  commentaries  on  this  decision,  are 
made  in  a  style  and  manner  so  disrespectful,  and  contain 
insinuations  so  improper,  that  his  brief  of  alignment  must 
be  rejected,  and  the  clerk  of  the  court  be  required  to  return 
it  to  him,  after  taking  a  copy,  leaving  further  time  to  consi- 
der whether  the  interest  of  the  public  and  a  proper  respect 
for  our  official  standing,  may  require  any  other  notice  of  the 
offender. 

Before  proceeding  to  the  investigation  of  the  present  cause, 
it  is  proper  to  remark  that  we  ccHisider  the  decision  of  the 
case  cited,  as  altogether  correct,  and  it  would  govern  us  in 
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that  now  under  consideration,  were  the  facts  entirely  similar.  Extern.  Disiriet, 

^  April  1831 

The  note  on  which  this  action  is  founded,  was  made  pay-       >.^v^ 
able  at  the  counting-house  of  Wm.  Kenner  &  Co.,  in  New-  k»wiw  et  ai.. 
Orleans ;  and  it  does  not  appear  in  evidence,  that  any        adams. 
demand  was  their  made ;  but  it  is  admitted  in  the  statement    ^\ 
of  facts,  that  previous  to  the  commencement  of  the  preset 
suit,  tlie  firm  had  failed  and  they  had  no  counting-house. 
This  circumstance  changes  the  situation  of  the  parties  now 
before  the  court,  from  that  of  the  suitors  in  the  case  cited. 
In  that  case,  it  is  no  where  decided  that  a  demand,  at  the      A  demand  or 
time  the  note  became,  due,  was  necessary  to  chaise  the  SSeitUw^iace 
maker,  but  it  was  considered  as  a  condition  precedent  to  the  ^Sstl^f^t  does 
right  of  recovery  on  the  part  of  the  plaintiff,  that  a  demand  "o**  the  plaintiff 
of  payment  should  be  made  at  the  place  designated,  pre-  out.  '^ 
vious  to  the  -  institution  of  the  suit — 9ed  lex  rkendrmt  coget   ^     , 
ad  vena  et  tmpossibiliad    And,  in  the  present  cmi,  it  is     " 
agreed  that  at  the  time  of  commencing  the  action,  it  waa 
impossible  to  make  a  demand  of  payment  at  the  place 
designated  in  the  note,  for  no  such  place  existed. 

It  is,  therefore,  ordered,  &c.  that  the  judgment  of  the 
District  Court  be  avoided,  reversed  and  annulled,  and  pro- 
ceeding here  to  give  such  judgment  as  ou^t  then  to  have 
been  given. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  plain- 
tiffs and  appellants  do  recover  from  the  defendant  and 
appellee  twenty-four  hundred  and  forty-seven  dollars  and 
twenty-two  cents,  with  ten  per  cent,  per  annum,  interest 
thereon,  from  the  4th  of  April,  1823,  until  paid  ;  and  that 
the  defendant  and  appellee  pay  costs  in  both  courts. 


2L  319 
FORSYTH  V8,  LACOST.  I  ^^   ^ 

APPBAL    FROM    THE    COTKT   OF   THE    FIRST    DISTRICT. 

The  plaintiff,  against  whom  an  injunction  has  been'obtained,  may  compel 
the  defendant  to  prove,  in  a  summary  manner  before  the  judge,  the  truth  «f 
the  facts  alleged  in  his  oppositioa;  and  Uie proper  mode  of  proceeding  is  by 
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EMtem    Dutrict  serving  a  rule  on  the  defendant,  to  show  caoBe,  why  his  injunction  should 

Mpnl  1851.  Qotbediasolred.  Upon  a  proper  showing,  the  rule  will  be  continued, 'to  ena- 

ble  the  party  to  procure  the  necessary  proef  required  by  the  seizing  creditor. 

Of.  The  act  of  the  creditor  in  withdrawing  the  deposite  made  by  the  debtor, 

i<AC08T.         of  the  amount  which  he  believes  to  be  due,  is  not  conclusive  that  nothing 

more  is  owing. 

^The  plaintiff,  in  an  order  of  seizure,  took  a  rule  upon  the 
plaintiff  in  injunction,  to  show  cause  why  it  should  not  be 
dissolved,  on  the  ground  that  the  allegations  in  the  petition 
were  not  true.  Upon  heaiing,  the  injunction  was  dissolved, 
and  the  plaintiff  appealed. 

Morse^  for  appellant, 

Chymes  and  Camion^  for  appellee. 

Mathews^  /.,  delivered  the  opinion  of  the  court. 

.,  ^       In  &to  case,  the  present  defendant,  had  obtained  an  order 

of  seiflJPe  and  sale  of  certain  prop^y  of  the  plaintiff,  who 

obtained  an  injunction  to  stay  proce^ings.     The  injunction 

was  afterwards  dissolved,  in  relation  to  a  part  of  the  sum 

claimed  by  the  seizing  creditor,  and  made  perpetual,  as  to 

the  residue;  and  from  this  decree  of  dissolution  the  plaintiff 

appealed. 

The  injunction  was  obtained  on  the  ground  of  alleged 

payments,  made  by  the  debtor,  of  part  of  his  debt,  and  a 
deposite  in  court,  of  what  he  considered  as  the  balance  due, 
which  was  delivered  up  to  the  creditor  by  order  of  the  court; 
and  afterwards  the  injunction  was  dissolved  (as  above  stat- 
ed) on  motion,  &c.  Against  the  correctness  of  the  judg- 
ment of  the  court  below,  the  appellant's  counsel  assumes 
two  means  of  defence.  One  is  rather  of  form ;  the  other 
partakes  of  the  merits  of  the  case.  The  first  is  against  the 
proceeding  by  motion  to  dissolve  the  injunction ;  the  pro- 
priety of  which  depends  on  our  code  of  practice  ;  the  arti- 
cle more  particularly  applicable  to  the  i»esent  case,  is  the 
741,  and  is  ex]»«88ed  in  the  following  words: — ^^'The  plain- 
tiff, against  whom   an  injunction  has  been  obtained,  may 
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compel  the  defendant  to  piwe,  ih  a  sammaiy  thamier,  be-  *"*%^S^** 
fore  the  judge,  the  tnidi  of  the  facts  alleged  di  his  opposi- 
tion.'' No  rules  are  laid  down  as  to  the  mode  of  proceed- 
ing in  this  summary  manner.  It  must,  therefore,  be  left  i-acost. 
to  the  discretion  of  the  judge ;  and  we  are  unable  to  imagine  The  piaiL^ 
any  more  proper  and  convenient,  for  the  despatch  of  busi-  ^"L.''*'^"*  u^ 
ness,  than  a  rule  served  on  the  defendant  to  shew  cause  why  beenoteined  maj 
his  injunction  should  not  be  dissolved.  The  time  absolutely  dant  to  prove,  in 
necessaiy  for  him  to  make  the  proof  required  by  the  seinng  ^eT^'be^  "^ 
creditor,  can  as  well  be  gnoited  in  this  "Myss  any  othbr,  ^gj  ^  ^J 
by  cohtihuikig  the  rule,  should  It  be  foiinfd  hbci^Bsaty,  to  eH-  is^  m  oppontion; 
able  the  party  demanding  the  continuance  to  procure  his  mode  of  proceed- 
testimony.  It  is  true,  that  an  affidavit  was  made  by  the  ISf/oothTd^n* 
plaintiff,  in  the  injunction,  of  the  absence  of  material  wit-  ^**?*®'^*?H'* 
nesses,  one  residing  out  of  the  State,  and  another  out  of  the  abonld  not  be  die^. 
Parish;  but  no  «t6ps  were  taken  by  him,  or  offered  to  be  ^^mv  eiiowiiJ) 
taken,  to  procure  their  testimony  by  commission.  The  af-  oa^tinln!^  T»  mm^ 
fidavit  viras  not  sufficient  to  authorize  a  contuiaaace.  ^  j"  J*^  ^ 

proewe  tlie  necei 

The  second  ground  of  defence,  rests  on  the  effect  which  nrwjnot  nqwr- 
must  be  given  to  the  circumstance  of  the  creditor  having  oredSor. 


withdrawn  the  money  deposited  in  court  by  the  debton.^^ 

On  the  part  of  the  latter,  it  is  contended   that  this  «et  oeditoit^k  i^. 

amounts  to  a  tacit  acknowledgement  of  the  trudi  of  all  Ihi9  ^^*tSl^bv%i 

allegations  in  his  petition ;  in  other  words,  that  is  a  legal  pre-  ^btor,  ^^^^^^ 

sumption  of  their  truth.     They  are,  however,  denied  by  the  betteves  ip.  be  diin 

defendant,  in  his  motion  for  a  rule  to  shew  cause,  &c,    lliis  AitiSiSiJMaM^ 

denial,  We  are  of  opinion,  outweighs  the  act  of  receiving  the  ^  •wtng. 

money  deposited,   even  admitting  that  such  presumption 

would  be  a  necessary  consequence  of  the  act,  (which  is  by 

no  means  clear.)    The  deposite  was  an  acknowledgement^ 

by  the  party,  that  he  owed  that  amount,  and  he  was  both 

legally  and  morally  bound  to  pay  it  to  his  creditor,  leaving 

contested  matters  to  be  afterwards  setded. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  (Dourt  be  affirmed  with  coBts  ;  re« 

N2 
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EMtcm  ^»*jj*  serving  to  the  plaintiff  in  the  injunction,  his  right  to  recover, 

if  any  he  has,  in  another  action,  the  siun  of  two  hundred  and 
seventy  dollars,  alleged  to  have  been  paid  to  the  defendant 
i^AcosT.        by  Judge  Leonard's  acceptance. 


rORSYTH 

vs 


Loui^na 

100   m  MJUlIGJVr  va.  STJUVZET  ET  AL. 


APPEAL     FROM     THE     COURT    OF     THE     THIRD     DISTRICT, 

THE    JtJDQE    OF   THE    FOURTH    PRESIDING. 
If  flie  ■ppellant  does  not  comply  with  the  condition  upon  which  the  ap> 
peal  fan  been  granted  by  giving  l>ond  to  prosecute  the  appeal,  and  suffen  a 
year  to  elapse,  the  judgment  becomes  ru  judicata^  and  he  cannot  be  relie- 
ved either  by  the  District  or  Supreme  Court. 

The  facts  are  stated  in  the  opinion  of  the  court,  deliver- 
ed by 

Martin,  J. 

The  defendants  and  appellees  demand,  the  dismissal  of 
the  appeal,  on  the  ground  that  it  v^as  not  regularly  taken, 
and  prosecuted  within  the  year,  after  the  judgment  was 
rendered,  and  the  plaintiff  and  appellant  residing  within  the 
state. 

The  judgment  was  rendered  on  the  4th  of  November, 
1829,  and  on  the  28th  of  October,  1830,  an  order  was 
made  for  allowing  the  appeal  on  bond  and  security  being 
given.  On  the  24th  of  December  following,  about  fifty 
days  after  the  expiration  of  one  year  since  the  judgment  was 
rendered,  the  judge  of  the  'eighth  district,  on  a  suggestion, 
unsupported  by  any  evidence,  that "  owing  to  the  great  num- 
ber of  defendants  and  other  causes,  there  had  not  been  no- 
tice for  the  service  of  the  citations,  made  in  order  for  a  pro- 
longation of  the  return  day,  on  bond  and  security  beinggiven, 
according  to  the  original  order.  And  which  security  was 
accordingly  given,  and  on  or  before  the  17th  January  fol- 
loviring,  the  citations  were  all  served, 

On  these  facts,  the  counsel  of  the  appellees  has  contend- 
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ed,  that  the  prescription,  in  case  of  appeal,  is  interrupted,  Eastern  District, 
like  in  the  case  of  any  other  suit,  by  the  service  of  the  cita-      ^^i^,^-^ 
tions ;  but  that  admitting  that  the  allowance  of  the  appeal      MARi«]fy 
interrupts  the  prescription  when  the  condition  on  which  it  is  Stanley  et  al. 
granted ;  i.  e.  giving  bond  with  security,  is  compKed  with-— 
it  does  not  when  the  appellant  fails  in  giving  bond  within 
the  year.     On  such  a  failure,  the  judgment  becomes  resjudi- 
dicatttj  at  the  expiration  of  the  year.     So  it  did  in  the  pre- 
sent case.    Further  than  the  prolongation  of  the  return  day 
can  be  granted  in  no  case,  but  by  the  supreme  court,  on 
suggestion  of  the  record  having  been  prevented  from  being 
timely  returned,  by  an  event  beyond  the  appellant's  control, 
and  on  due  proof  being  made  of  this  event. — Codeof  Prac- 
tice 883. 

In  the  present  case,  no  evidence  was  offered  of  such  an 
event,  and  the  original  order  made  the  appeal  returnable  to 
the  first  Monday  in  January  ;  allowing  sixty  odd  days.  The  ., 
appellant  suffered  fifty  odd  days  to  elapse  before  he  dreamed 
to  give  bond.  Till  this  was  done,  nothing  authorized  the 
clerk  to  prepare  citations  or  a  transcript  To  this  circum- 
stance it  was  owing  that  there  was  no  time  left  to  serve  the 
citations,  and  no  other. 

The  appellant's  counsel  has  urged,  that  the  judgment  was 
signed  too  soon ;  i,  e.  on  the  day  it  was  rendered,  and  it 
has  not  yet  become  final : — that  it  was  never  notified  to  the 
party  ;  and  the  district  judge  had  the  right  of  protonging  the 
return  day. 

Judgments  in  the  district  courts  bear  date  of  the  day  on 
which  they  are  rendered.  In  signing  them  three  days  after, 
the  judge  seldom  adds  a  date  to  his  signature.  Sometimes 
he  signs  before  the  expiration  of  the  three  days.  His 
signature  does  not  prevent  a  mot'on  for  a  new  trial  within 
that  period,  though  it  does  afterwards,  although  afiixed  pre- 
maturely ;  and  the  judgment  becomes  final,  in  the  lowet 
court*  by  the  lapse  of  the  three  days. 
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BMiMjMbnet      j£  jjj^  ju^gmeot  be  not  final,  this  is  rather  a  reason  to  de- 

,^^„^^,^       HHuid  ihan  to  rqect  a  dismissal. 

MABioNT  file  service  or  notification  of  a  judgment  is  necessary  to 

stahlbt  kt  al.  prevent  a  i»ayer  for  a  siupensive  appeal  being  made  too  late, 

If  aie  appditfit  M  far  no  other  purpose. 
&om  not  comply      Yfe  think  the  compliance  with  the  condition  on  which  the 
flie  appeal  is  allQWedf  t,  e.  giving  bond,  is  necessary  to  render 


SI^^Im^  Throni^  the  n^ect  of  the  appellant  in  this  case,  the  judg- 

ftn  t  7®^^  inent  became  res  judicata^  on  the  expiration  of  the  yean 
ttsaft  beeosMi  rei  neither  the  district  judge  nor  this  court,  could  afterwards  re- 
•^""^^tJ^rtS  Beve  the  appellant. 


SSrJS'S^     UttbeappeiM 


Court. 


APFBAL    nOM    THS    COURT    OP    THE    THIRD     mSTSICT, 
THB   JI7DOB   OP  THK  FOURTH  PRBSIDIHO. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

This  case  is  perfectly  similar  to  that  of  Marigny  vs.StaU' 
ley  ei  al.,  just  decided. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
i^pealbe  dismissed  with  costs. 


s 


3VAAUr«f,  DE  LAWTKa 
AFPBAI.    PROM    «R   COURT    OP  TBR    PARISH    ARD   CITT 

OP   RBW  ORLBARS. 

A  oppirtMrte  aaiato^iit  i^  0  aotogifoo  to  hii  poiiMr  not  for  Ihe  boM- 
il  of  iho  fifla»  aad  whit^  it  not  ondofwd  to  Usi. 

Poinioat  bgr  •  firm  ^  not  topport  a  claim  ii|  eonpooalmi  betwom  «ae 
pvtosraad  tho  ponon  Ibr  whom  it  ww  m«do. 

This  suit  was  brought  to  recover  the  sum  of  three  hun- 
dred aii4  sixteen  4^1ars  ninety-two  cents,  which  the  plain- 
ti|r  i^eged  ha4  been  improperly  chaiged  to  him  in  an  ac- 
count current,  rendered  by  the  defendant  in  1828. 
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The  defence  set  up  was,  that  in  1&12,  the  comniercial  '^^'aJ^'^31 
house  of  De  la  Teja^  of  which  the  defendant  vms  a  partner,      v^v-^/ 
had  paid  the  amount  claimed  to  satisfy  a  judgment  whidi       ti^mrajx 
one  Sema  had  recovered  against  the  plaintiff.    It  appeared     pb  i«a«tra. 
fipom  the  evidence,  that  the  house  of  De  la  Teja  had  paid, 
for  the  plaintiff,  the  amount  chained  to  him  by  the  defen- 
dant, in  the  year  1814,  and  that  the  defendant  did  not  be- 
come a  partner  until  1815. 

There  wa^  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

De  Armas^  for  appellant. 

Ctmrad,  for  appellee. 

Martin,  /.,  delivered  the  opinion  of  the  court 

The  plaintiff  demands  a  sum  of  three  hundred  and  odd 
dollars,  which  he  alleges  the  defendant  unjusdy  and  incor^ 
rectly  debited  him  with,  as  having  been  paid  by  him,  the  de- 
fendant, to  Latone,  for  the  plaintiff;  the  said  account  be- 
ing balanced  by  said  chaige,  while,  if  the  chaige  be  stricken 
out,  as  it  ought  to  be,  a  balance  of  the  same  amount  is  due  to 
the  plaintiff. 

The  defendant  pleaded  the  general  issue ;  and  that  he  had 
paid  the  sum  claimed,  to  Latone,  agent  of  a  house  in  Mexi- 
co, who  having  obtained  a  judgment  there  against  the  pre- 
sent plaintiff,  had  seized  the  fimds  due  to  the  latter,  by  ^ 
homie  in  j^xi^o,.  of  which  Hof^  defend^t  was  a  partner. — 
There  waaa  charge  m  reconvention. 

There  was  a  verdict  and  judgment  for  the  plaintiij^  a^ 
the  defendant  appealed  afler  an  unsoccesaful  attempt  to  ob- 
tain a  new  triaL 

Tlie  record  shows  that^  Cucullu,  a  witness  for  the  plain- 
tiir,  proved  that  the  account  annexed  to  the  petition,  is  signed 
by  the  defendant,  and  in  the  hand  writing  of  i>is  clerk. 

Latone,  a  witness  for  the  defendant,  deposed  that  he  was 
the  agent  of  Sema :  and  in  the  year  1814,  the  plaintiff  was 
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^^^^ApHi'mi  ^^^^^^^  ^^  ^^^  latter,  in  the  sum  of  eight  hundred  dollars. 
\^^%.^^       which  sum  was  paid  by  the  house  in  Mexico,  referred  to 
TBERAN        in  tiie  petition,  who  were  indebted  to  the  plaintiff.  This  was 
DE  LASTRA.     in  thc  ycdT  1814. 

It  was  proven  the  defendant  became  a  partner  of  that  house 
in  1815. 
A  copartner  haa      '^^  P'®^  ^^  reconvention  was  on  a  note  payable  to  an 
no  intereat  in  a  individual,  of  whom  the  defendant  avers  himself  to  be,  and 

note  given  to  hia  '  ^ 

partner  not  for  the  is  proved  to  bc  in  partnership.     But  it  is  not  made  payable 

benefit  of  the  firm  ,       ,.         i  •    n*   •  i     i  i  /•  •.  >    • 

and  which  is  not  to^the  firm,  but  to  an  individual  member  of  it,  and  is  not 

endaraedtohim.     endorsed. 

« 

Payment  by  a  It  appears  to  US,  the  jury  did  not  err.  It  is  not  shewn  the 
^t  '^"dadm'^^  defendant  was  a  member  of  the  house  who  m^de  the  pay- 
compensation  be-  luent  at  the  period  it  was  made.     Had  it  been  proved  he 

tween  one  partner  *■  '■ 

and  the  person  for  was  partner  at  that  time,  the  charge  would  not  support  an 

whoni  it  was  made  ^^  #•     ■  ^    /r*  i 

^  itemol  set  oft  or  compensation,  man,  account  current  be- 

tween one  partner  and  the  person  for  whom  it  was  made. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  court  be  affirmed  with  costs, 


j^^Jjl  ELLIOTT,  ET  JiL,  m.  LABARRE,  ET  AL. 
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112    I7l' 

The  sale  of  minors  property,  or  that  of  a  succession,  where  (be  b«in  are 

absent,  must  pursue  the  foxms  of  law  directed  for  its  alienation  or  the  sale 
must  be  annulled. 

The  authority  of  the  judge  of  Probates  is  necessary  to  enable  the  Regis- 
ter of  Wills  to  sell.    The  latter  is  merely  a  ministerial  officer  and  can  make 

no  disposition  of  the  property  of  a  succession,  unless  under  the  direction  of 
the  judge,  to  whom  the  law  intrusts  its  control. 

The  heirs  of  Elliot  brought  suit  to  recover  a  lot  of 
ground  which  belonged  to  their  ancestor  at  the  time  of  his 
death,  and  of  which  they  alleged  the  defendants  were  in 
possession  under  an  invalid  title. 

It  appeared  that  the  ancestor  died  in  New-Orleans  in 
181 1,  leaving  a  widow  and  minor  heirs  residing  in  South- 
Carolina.    His  succession  was  administered  upon  as  vacant 
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and  on  the  26th  October,  1811,  the  lot  in  question  vas  sold  ^"^^'^^^^^JSi^: 
by  the  Register  of  Wills,  but  not  under  the  order  or  by  the       \,^^/-^i/ 
direction  of  the  judge.    Under  this  sal6  the  defendants  set  blliot  ^et  al. 
up  title.    There  was  judgment  for  the  defendants,  and  the  la  barre  &  al 
plaintiffs  appealed. 

Hennen,  for  appellants* 

Mareau  and  Soul6,  for  appellees.   < 

Porter,  /.,  delivered  the  opinion  of  the  court. 

A  certain  Christopher  R.  Elliott  died  in  New-Orleans  in 
the  year  1811,  and  his  widow  and  heirs  not  residing  in  this 
State,  his  succession  was  administered  on  as  vacant,  and  a 
curator  appointed  to  it.  Among  the  property  left  by  him 
was  a  lot  situated  in  this  city.  It  was  sold  under  the  autho- 
rity of  the  Court  of  Probates,  and  this  action  is  brought  by 
the  heirs  of  the  deceased,  to  evict  the  possessors  claiming 
title  under  that  sale.  The  plaintiffs  allege  it  was  made  with- 
out the  formalities  of  law,  and  that  it  does  not  divest  them 
of  the  title  which  they  inherited  fipom  their  ancestor. 

The  defendants  have  cited  their  vendor,  and  he  has  called 
in  the  person  who  sold  to  him.  The  answers  of  the  per- 
sons thus  made  parties,  deny  the  allegations  contained  in 
the  petition,  and  iiirther  aver,  that  large  improvements  have 
been  made  on  the  property  since  it  came  into  their  hands, 
the  value  of  which  the  plaintiffs  must  reimburse  to  them 
before  they  can  recover. 

The  grounds  on  which  the  plaintiffs  consider  the  sale  void 
are  as  follow : 

1 .  The  property  was  sold  vnthout  the  order  of  the  judge. 

2.  It  was  sold  by  the  Register  of  Wills. 

3.  There  was  no  attorney  appointed  to  represent  the 
absent  heirs. 

4.  The  usual  and  necessary  advertisements  were  not  put 
up,  and  the  property  was  not  advertised  for  a  sufficient 
length  of  time. 


M 
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^^^^'^"ji^^m      ^^  ^^^^  ^^^^  ^^  **^^  *  longer  time  than  usual,  under 

\^-s,^'^      advisement,  from  an  indisposition  to  distuii),  after  twenty 

jBLLioT  bt'ai*.  yearfl^  possession,  •  a  sale  of  property  which  we  have  every 

KA  mAtLWLK  k  AL.  reason  to  believe  was  made  bona  fide.    After  giving  to  the 

case,  however,  as  attentive  a  consideration  as  it  is  possible 
for  us  to  bestow  on  any  presented  for  our  decision,  we  have 
come  to  the  conclusion,  that  the  provisions  of  law  which 
govern  the  facts  before  us,  and  the  principles  of  our  juris- 
prudence applicable  to  tliese  provisions,"  are  too  imperative 
to  \}e  sacrificed  to  the  ideas  of  equity,  which  our  minds  may 
suggest  The  sale  of  minors'  property,  or  that  oi  a  succes- 
^^^  ■•^^f"  ■*'  sion,  where  the  heirs  are  absent,  must  pursue  the  forms  of 

nan   wnOD&nVm   Of  '  r 

diilt  of  m  raceet-  law  directed  for  its  ainehatidn,  or  the  sale  must  be  annulled. 


hein  m  ■bMot,  The  conveyance  derives  its  force  and  validity  entirely  from 
fol^^cSkTw  ^  '^^'  ^^  ^'^^  ^^  ^^  ■^  ^^  followed,  the  authority 
Si^  ^  tfi^^  which  fijtands  in  place  of  the  owners  consent  is  wanting, 
must  be  Muratted.  In  this  case  it  has  been  much  aif^ued,  whether  a  sale  by  the 

Register  of  Wills,  without  the  aid  and  presence  of  the  judge 
is  valid ;  and  reliahcie  is  placed  on  that  article  of  the  old 
code,  which  isays  that  the  judge,  with  the  assistance  of  the 
register,  shall  sell  the  prc^rty  of  vacant  estates.    If  it 
were  necessary  to  a  decision  of  this  cause,  it  would  perhaps 
be  ibund  that  this  objecti<Ai  is  more  plausible  than  solid. 
Bui  whatever  might  be  our  opinion  as  to  the  necessity  of  the 
aJ^^^X^^^^  i^'^  ^^  probates  of  the  city  of  New-Orleans  being  present 
iMtM  if  neeMMiy  and  selling  the  ptx>perty,  with  the  assistance  of  the  r^^er, 
gMter  o/wiUi  to  we  are  satisfied^  thai  if  he  is  not  required  to  sell,  his  autho- 
^^t^J^^^  rity  is  necessary  to  enable  the  Raster  of  Wills  to  sell, 
fial  •ffleer  anden  Yht  Wter  is  me^ly  a  ministerial  officer,  and  can  make  no 
turn  of  tepraper*  ifisposition  of  the  [Hpqperty  of  a  successiort,  unless  under  the 
mlm^vaidiu  the  directions  of  the  judge  to  wliom  the  law  intrusts  its  conirouL 
w^towl^mte  ''^  ^^  code,  page  174,  art,  127,  says :  the  judge  tAo^ cause 
law  ioftnitiB  it!  iljie  property  to  be  sold.    In  Uiis  instance,  no  order  or  direc- 
tion of  his  to  Aat  effect  is  proJiiccd.     We  consider  it  indis- 
pensable, and  it  cannot  be  presumed,  for  if  given  at  all,  it 
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must  have  been  made  a  jnatter  of  record,  and  could  be  pro-  E««t«ntt   Pj^y 

duced.    It  may  be  properly  assimilated  to  the  judgment, 

and  execution,  which  are  a  sherifTs  authority;  and  should  be  ^^^^^ 


BT     AL. 


V9 


governed  by  the  same  ndes  of  evidence.  i^i^  babb«A  ai.*^ 

We  conclude,  therefore,  that  the  plaintiffs  must  recover 
the  lot  sued  for ;  but  the  case  is  not  before  us  in  a  shape  to 
be  finally  disposed  of.  By  an  agreement  on  record,  the 
rents  and  profits  claimed  on  one  hand,  and  the  demand  for 
the  value  of  improvements,  on  the  other,  are  reserved  until 
a  decLaion  is  made  on  th^  question  of  title.    ' 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  and  it  is  further  ordered,  adjudged  and  decreed,  « 

that  the  plaintiffs  do  recover  of  the  defendant  the  premises 
sued  for,  but  that  the  plaintiffs  shall  not  be  put  in  possession 
until  the  decision  is  made  on  the  amount  of  the  rents  and 
profits,  and  the  value  of  the  improvements — the  appellee 
paying  the  costs  of  this  appeal. 


McMJlSTER  vt.  BECKIVITB 
AFFEAL     FROM     THE     COURT     OF   THE    FARISH     AMJI    CITY 

OF   NEV7   ORLEANS. 
If  a  slave  be  bought  as  a  runaway,  and  is  afterwards  employed  on  a  steam 
boat  wathoat  pennission  from  the  owner,  from  which  he  absconds,  the  own-, 
er  can  only  leoorer  the  price  paid  .for  the  slave. 

The  defendant,  master  gf  a  stqam.  boat,  .vj^itbout  permis-. 
sLonfrom  the  plaintiff,  employed  his. slave  on.a  voyage  irom 
New,  Orleans  to  Louisville,  Kentucky.  ^M  tttei  jatt^r  (ilace, 
the  slave  left  the  boat  a^d  became  lost  to  the  fmp/^r.  Suit 
was  brought,  and  damages  laid  fit  fifteen  bwdned  dpija^ 

It  appeared  that  ]^e^  plaintiff  bought  the  flave  without 
guaranty,  for  the  price  of  four  hundred  dollars,  and  th^be 
was  a  runaway  at  the  time  of  the  sale.  ,  His  s^rvice&nr^re 
shown  to  be  worth  £rom  twenty-fiye  to  tfjurty ,  4ol)furs.  per 
month. 

02 
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Eastern  Dwtriet,      The  defendant  attempted  to  show,  that  the  plaintiff  had 

Mpnl  18SI>  t  •         !#• 

v.^^v^^^       been  in  the  habit  of  permitting  the  slave  to  hire  himaelf  and 

***'*»#"*  °^^  ®*  ****  ^^^  master.  This  ground  of  defence  being  un- 
BECKwiTH.      supported  by  the  testimony,  the  plaintiff  had  judgment  for 

eight  hundi^  dollars,  and  the  defendant  appealed. 

Preston^  for  appellant. 

CencLSy  for  appellee. 

Martitij  /.,  delivered  the  opinion  of  the  court. 

The  defendant,  master  of  a  steam  boat,  is  sued  for  having 
taken  away  tAe  (daintiff 's  slave,  as  a  hand  on  board  of  the 
defendant's  boat,  whereby  he  has  been  lost  to  his  owner. 

The  defence,  besides  the  general  issue,  is  that  the  plain- 
tiff allowed  and  permitted  him  to  seek  employment  on  board 
steam  boats,  going  up  the  river. 

There  was  judgment  against  the  defendant,  and  he  ap- 
pealed. 

The  fact  of  the  slave  having  been  taken  on  board,  on  a 
trip  to  Kentucky,  and  of  his  leaving  it  there,  is  proven. — 
It  is  also  shown,  that  the  plaintiff,  at  times^  hu^  his  slave  to 
masters  of  boats;  and  gave  him,  at  other  times,  a'written  per- 
mission to  look  for  employ  that  way — and  we  do  not  believe 
that  the  judge  erred  in  concluding  that  these  circumstances 
did  not  authorize  the  defendant  to  take  the  slave  in  his  boat, 
unless  an  agreement  was  made  with  his  owner,  or  a  written 
permission  had  been  produced.  There  was  gross  neglect 
on  the  part  of  the  defendant;  but  the  plaintiff's  conduct  had, 
perhaps,  some  tendency  in  leading  the  defendant  into  the 

If  a  slave  be  i      /.  n .        ,  .         i    ,     , 

bought  aa  a  nma-  error  he  tell  m;  although  the  latter  cannot  be  protected  under 
wuds  employed  ^  principles  established  in  the  case  of  Morgan's  syndics 
SStllU**'^^^*  "^^  Friveash.  We  believe  the  judge  erred,  in  giving  damages, 
lion  from  the  own-  besides  the  value  of  the  slave.     Neither  was,  in  our  opinioa 

er,  from  which  he    ,  .  l      /.      j   .  .         ,  r         -^ 

ab0cond8,theown-  that  value  to  be  fixed  m  a  case  m  which  the  plaintiff  had 
er  ^Ae  pnce^paW  *^^^  ^*b  prudence.  Eight  hundred  dollars  was  given 
for  the  ilave.         for  the  value  of  the  slave  and  damages.     It  is  shewn  he  is 
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addicted  to  running  away^'and  was  so  when  the  plaintiff  ^^tem  ptatnct, 
bought  him  ;  under  these  circumstanoes,  we  think  his  reco-        ^^^.^^^^ 
very  ought  not  to  exceed  what  he  paid  for  the  negro.  m'mabtbr 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the     beokwith. 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  the  plaintiff  recover  from  the  defendant 
the  sum  of  four  hundred  dollars,  with  costs,  below,  and  that 
he  pay  costs  in  this  court. 


2L  'm 
VTLLALOBOS  m.  MOOJ^EY.  \^^h 

APPEAI.     FROM     THE    COURT    OP    THE     PARISH     OP     NEW-*       "*      ^ 

ORLEANS. 

A  proprietor  may  cancel  at  plearare  the  contract  with  an  undertaker  to 
build  ;  but  in  the  exercise  of  thie  right,  the  uae  of  it  muat  be  considered  as 
putting  an  end  to  the  contract  in  all  its  parts  and  relations,  and  authorizes  a 
valuation  of  the  expense  and  labour  incurred  by  the  undertaker,  by  other 
evidence  than  that  of  the  written  contract  itself. 

The  amount  stipulated  in  a  contract  thus  avoided,  may  be  conectly  used 
as  a  means  to  ascertain  the  just  value  of  the  work  performed,  but  ought  not 
to  be  considered  in  exclusion  of  all  other  testimony. 

Where  architects  and  undertakers  are  called  upon^to  estimate  the  value  of 
work  and  materials,  and  differ  in  their  opinions,  the  lowest  estimate  will  be 

taken. 

Unless  there  be  a  contrary  stipulation  in  a  contract  for  building,  the 
materials  of  an  old  house  removed  are,  by  custom,  considered  as  belonging 
to  the  undertaker,  as  are  equivalent  for  his  expense  and  labour,  in  removing 
them. 

The  facts  are  fully  stated,  in  the  opinion  of  the  court, 
delivered  by 

Mathews^  J. 

This  suit  was  commenced  to  annul  a  contract  made  be- 
tween the  parties,  in  relation  to  the  erection  and  completion 
of  a  dwelling-house  and  out  buildings.  The  employer 
became  dissatisfied  with  the  manner  in  which  the  under- 
taker was  executing  his  work ;  and  availing  himself  of  the 
article  2736  of  the  Louisiana  Code,  claims  the  right  to  can- 
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Etftem  Diitiiet,  eel  the  bai|;ain  which  he  had  made  with  the  latter,  Ac. — 

s^^^v^^        The  defendant  had  executed  a  laige  portion  of  the  buildinga 

VII.X.AL0B08     contracted  for,  and,  during  the  progress  of  the  work,  had 

jitfdoiv«T.       received  considerable  sums  of  money  in  payment  for  his 

labour.    In  his  answer,  he  claims,  for  work  done  and  as 

damages,  an  amount  gready  exceeding  that  which  he  had 

reseived,  &c.    He  obtained  judgment  in  die  court  bek>w  for 

995  dollars;  from  which  the  plaintiff  appealed. 

The  undertaker,  by  the  contract,  agreed  to  complete  the 
whole  work  for  5800  dollars ;  during  its  progress,  be  re- 
ceived 3900.    The  proprietor,  after  cancelling  the  contract, 
caused  his  buildings  to  be  finished  by  another  mechanic,  at 
A  proprietor  may  an  expense  of  3800  dollars;  and  now  claims  to  have  refunded 
Uw^\n^t^^  to  him,  by  the  first  architect,  the  difference  betvveai  the 
^iidU^Jlrt*^'^  aggregate  of  the  sums  paid  by  him,  say  $6700  and  5800  die 
•?51?!?   ^  5H!  sum  for  which  he  contracted  in  die  first  instance.    The  first 

right  the  um  of  it  . 

moit  be  cooiider-  question  to  be  examined  arises  out  of  the  interpretation  wliich 
end^  ^  coiSri!^  ought  to  be  given  to  the  article  of  the  code  on  vefaicfa  bodi 

SiSi^.^  ^^  P^*^  ^^  ^^  ^^y-    It  P^^s  t^  ^  proprietor  a  right  to 
Uioriaej  a  vaiuar  cancel,  at  pleasure,  the  bargain  he  has  made,  even  in  case  the 

tion  of  the  ezpeofle  ^ 

and  labor  incurred  work  has  been  already  commenced,  by  paying  the  under- 
by  ottier  evideiu^  taker  for  the  expense  and  labour  already  incurred,  and  such 
written'*^  contTMt  *^*''^*^^  ^  ^hc  nature  of  the  case  may  require, 
itself.  There  is  something  novel  in  this  provision  of  our  law, 

thus  giving  a  right  to  one  of  die  parties  to  a'  contract,  to 
annul  it  ad  libitum.  It  is  periiaps,  however,  founded  in  wis- 
dom, considering  the  uncertainty  of  titles  to  real  estate  in 
this  country,  arising  from  the  multifarious  tacit  mortgages 
and  privileges,  established  by  law,  and  the  formalities  re- 
quired, to  render  valid,  a  forced  sale  under  execution,  &c. 
But  when  a  party  avails  himself  of  this  rights  the  use  of  it 
must  be  considered  as  putting  an  end  to  the  contract  in  all 
its  parts  and  relations ;  and  authorises  a  valuation  of  the 
expense  and  labour  incurred  by  the  undertaker,  by  other 
evidence  dian  that  of  the  virritten  contract  itself.     The 
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expreasians  of  the  law  clearly  evince  an  intentkm  in  the  *^**^-^*^/* 

legislators,  that  this  should  be  the  effect  produced  by  the'       v..«^v^«^ 

abrogation  of  thebargam.    And*  we  are  unable  to  see  the  ar-    vii.i.alobo« 

guments  of  counsel,  in  the  same  force  in  which  they  seemed       moohcv. 

to  operate  on  their  minds,  drawn  from  the  probable  injustice 

and  faithlessness  of  undertakers  in  the  execution  of  their 

work,  whenever  they  discovered  that  they  had  made  a  bad 

bargain,  hi  onier  to  compel  propriet(»rs  to  cancel  iti    There 

is,  perhaps,  as  much  probability  that  the  latter  mi^t  be 

induced  to  make  an  improper  use  of  their  power,  when 

they  discovered  that  they  had  agreed  to  pay  too  much. 

The  amount  stipulated  in  a  contract  thus  avoided,  may  pJ^^'^a'^^cSS- 
be  correctly  used  as  a  means  to  ascertain  the  just  value  of  tract,  thus  avoid- 

edf  nifty  be  correc* 

the  work  performed;  but  ought  not  tp  be  considered  in  tiyiisedasameaiis 
exclusion  of  all  other  testimony^  The  witnesses  who  were  j^  ^^^f  £e 
examined  in  this  cause,  most  of  them  architects  and  under*  ^®*  P^?""?*T 

^  but  onffot  not  to 

takers  by  profession,  differ  materially  in  their  estimates  of  bo  considered  in 
the  value  of  materials  furnished  and  labour  performed  by  tfaer  testimony, 
the  defendant.    It  is  the  interest  of  such  men  to  value  ser- 
vices which'  they  are  in  the  habit  of  performing,  at  the 
highest  possible  rate ;  and  there  is  sometimes  an  esprit  de 
corps  prevailing  amcog  them,  formidable  to  the  interest  of 
proprietors,  when  any  collision  occurs  between  the  latter 
and  one  of  their  body.    Taking  these  circumstances  into 
view,  the  truth  will,  in  most  cases,  be  most  probably  found    Where.aichitects 
in  the  lowest  estimate  made  by  any  one  of  them,  vrtien  m  caiiedi*u^n*to 
called  on  to  value  services  rendered  by  men  of  their  art :  ^J*"""*®  ^®  ^*"® 

J  'of  work  and  mate- 

considered  all  of  characters  equally  unexceptionable,  and  nak,  and  differ  in 
uninffaienced  by  curcumstances,  having  a  pecuUar  tendency  loweat^^estimate 
to  operate  more  on  one  than  another  of  them.  ^^  ^  **^®°" 

A  report  was  made  by  experts,  to  whom  the  valuation  of 
the  labour  performed  by  the  appellee  was  submitted ;  but  as 
this  report  was  set  aside,  the  cause  must  be  decided  on 
other  evidences  found  on  the  record ;  and  that  consists  of 
the  written  contract  between  the  parties,  and  the  testimony 
of  witnesses  above  alluded  to. 


VILLALOBOB 

VS. 
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Eastern   i>i«tiict,      The  contract  we  have  seen  estimated  the  whole  value  of 

Jfynl  1831. 

materials  ond  labour,  necessary  to  complete  the  buildings, 
at  5,800  dollars,  of  which  3,900  Mrere  paid  to  the  under- 
HooRET.  taker  before  he  was  discharged  irom  the  work ;  and  the  pro- 
prietor, afterwards,  paid  2,800  to  another  person  to  finish 
the  works.  A  Coursel,  a  mechanic  and  one  of  the  wit- 
nesses, put  a  lower  estimate  on  the  expense  and  labour  ot 
the  defendant,  than  any  other  who  testified  in  the  cause;  it  is 
more  in  conformity  with  that  made  by  the  parties  to  the 
Qontract,  in  their  written  agreement,  than  the  valuation 
made  by  other  witnesses.  We  do,  therefore,  adopt  it  as 
the  basis  of  our  judgment ;  and,  wc  believe,  vnth  the  utmost 
propriety,  considering  that  the  appellee  was  dischaiged  ftom 
his  undertaking,  in  consequence  of  errors  and  defects  in  his 
work,  allowing  to  him  4350  dollars  for  his  work,  good  and 
bad,  as  stated  by  the  vidtness.  From  that  sum  must  be  ta- 
ken 3900  dollars  paid  by  the  plaintiff,  which  leaves  a  bal- 
ance in  favor  of  the  former,  of  450  dollars.  In  this  calcu- 
lation, we  do  not  take  into  consideration  the  value  of  the 
materials  of  the  old  house  which  was  removed  fix>m  the  Jot 
by  the  undertaker,  before  the  new  buildings  were  com- 
Unlesi  diere  be  i^^nced.  For  the  evidence  shews  that  unless  their  be  a 
a  contrary  Btipuia-  contrary  Stipulation  in  the  contract  for  building,  the  mate- 

tion  ID  a  contract    , 

for  building,  the  rials  of  an  old  house  removed,  are,  by  custom,  considered  as 
house  removed  are  belonging  to  the  undertaker  as  an  equivalent  for  his  expense 
ered^alTeionging  ^^  labour  in  removing  them ;  and  this  we  consider  as  not 
to  the  undertaier,  unreasonable,  as  they  are  generally  of  but  little  value. 

as   an   eqmvalant  ^  ^  j  ^  j 

forhis  expense  and  It  is  therefore  (»tlered,  adjudged,  and  decreed,  that  the 
them.  ^^  ^  judgment  of  the  Parish  Court  be  annulled,  avoided  and  re- 

versed ;  and  it  is  further  ordered,  that  the  appellee  do  recover 
from  the  appellant  four  hundred  and  fifty  dollars ;  the  for- 
mer to  pay  the  costs  of^  this  appeal,  and  the  latter  those  of 
the  court  below. 
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DISMUICKS  ET  AL.    vs   MUSGROVE^  Eastern    District, 

April  1831 
APPEAL    FROM     THE     COtJRT    OF     THE    EIGHTH     DISTRICT,  _f 

THE    JUDGE    THEREOF    PRESIDING.  D18M UKE8  ^  AL 

If  the  plaintifls  claims  through  a  deed  made  to  the  trastee,  he  is  not  a  ^'' 

MU8OR0VE. 

third  party,  to  them,  in  relation  to  any  proceedings,  which  may  have  taken 
place  in  respect  to  the  property  he  held  in  that  capacity. 

Where  the  certificate  is  signed  by  a  person  who  styles  himself  Judge  of 
Probates,  he  wiU  be  presumed  to  be  the  sole  Judge  of  the  court. 

A  record  ought  not  to  be  rejected  because  different  parts  of  it  may  hare 
been  obtained  from  the  clerk  at  different  times,  where  the  certificate  shows 
that  the  record  of  the  whole  proceedings  is  complete. 

A'  donation  disguised  under  the  form  of  a  stipulation^  pour  auind,  is 
revocable  by  the  donor  until  accepted,  and  there  are  no  exceptions  in  favor 
of  minors. 

This  was  an  action  to  recover  from  the  defendant  certain 
slaves,  and  the  facts  are  substantially  as  follow : 

On  the  20th  April,  1811,  Ephraim  Dismukes,  father  of  . 
the  plaintiff's,  made  a  deed  of  sale,  to  Champness  Terry,  of 
the  slaves  in  controversy.  On  the  5th  November,  1811, 
Terry  made  a  counter  letter,  by  which  he  agreed  to  hold 
said  slaves,  in  trust,  for  the  plaintiffs,  (then  minor  children 
of  Ephraim  Dismukes)  until  they  became  of  age  or  were 
married. 

Subsequently,  however,  Ephraim  Dismukes  commenced 
a  suit  in  the  court  of  Chancery,  in  the  State  of  Mississippi, 
alleging  fraud  in  the  sale,  and  obtained  a  decree  annulling 
the  sale,  and  directing  restitution  of  the  slaves  or  the  pay- 
ment of  their  value.  Ephraim  Dismukes  assigned  this  de- 
cree to  Andrew  Dismukes,  who  entered  into  a  transaction 
with  defendant;  received  compensation  and  assigned  the  title 
of  the  slaves  to  her.  The  defendant  also  claimed  under  a 
probate  sale  of  the  estate  of  Champness  Terry.  The  only 
points  raised  by  the  plaintiff^  were,  that  the  stipulations  con- 
tained in  the  counter  letter,  were  stipulations  pour  autrui. 
That  they  operated  at  once  to  the  benefit  of  plaintiffs,  and 
that  Ephriam  Dismukes  could  not  afterwards  revoke  them 
by  any  act  of  his. 
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EttUm  UHttict      \  bill  of  exceptkna,  to  the  introdaction  of  certain  evi- 

v^^r^,^^^       dence,  is  given  at  large  in  the  opinion  of  the  court. 
DisMuxss  fc  Ai/       There  was  judgment  for  the  defendant,  and  the  plaintiiSs 
MuscAovs.      appealed. 

Hennen^  for  appellantSr 
B^piey^  forappeSeer 

ParUr^,  /.,  deUvered  the  opioioa  of*  the  court 

This  cause  has  been  twice  before  the  court,  and  now  re- 
turns here  again,  after  judgment  in  favor  of  the  defendant 
A  statement  of  the  case,  the  pleadings,  and  the  incidents  of 
the  cause,  previous  to  an  examinatbn  of  the  merits,  will  be 
found  in  theseveath  volume  of  N.  8.,.pege  58.  On  each 
trjal  below,  therei  has  bom  a  terdict  and  a  judgment  against 
the  plaintiffi.— Fol.  7.  N.  8.  58— uf.  txrf.  8,  375. 

On  die  first  trials,  agreat  number  of  bills  of  exceptions 
were  taken  to  the  opinioD  of  the  judges  admitting  and  rejec- 
ting evidence.  The  record,  now  before  us,  presents  aome 
questions  arising  in  a  similar  way;  and  they  must  be  dispo- 
sed  of,  before  the  case  can  be  examined  on  its  merits. 

A  record  of  certain  judicial  proceedings  in  the  slate  of 
Mississippi,  in  nslalion  to .  Che  estate  of  the  tnistee,  Terry, 
w»s  c^red  in  evidence,  on  the  part  of  •  the  defendimt  In 
diflerent  parts  of  tkia  recoid,<  there  are  distinct  certificates  of 
tb6  .register  of  the  orphan's  court,  that  .the  matters  and 
things  therein  set  fourth,  are  trae  copies ;  and  these  certifi- 
cates arefdlowed,  in  oae  instance, .  by  that  of  a  person  sty- 
ling himself /iK^e  of  probates ;  and  in  another,  by  one  who 
states,  thathe  is  associate  judgeof  the  court  of  probates  : 
that  the  person  who  gives  the  certificates  is  register,  and  that 
the  copies  were  made  and  certified  in  due  form  of  law. 

At  the  close  of  the  record,  the  following  certificates  are 
found: 

*•  I,  Willis  H.  Arnold,  register  of  the  orphan's  court,  and 
clerii  of  the  probate  court  of  the  county  aforesaid,,  do  cerd- 
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fy,  that  the  foregoing  is  a  true  copy  fpotfttiie  neoord  of  sa«d  ^^^^V^h" 
court,  of  all  the  proceedings  had  iaeaid  courts,  sp  far  aatfae      s^n/'^' 
same  has  been  recorded,  in  relation  to  the  estateof  Champ-  '>i*Mv%K»  *  al. 
ness  Terry,  deceased.''  mi7»«&ove. 

The  signature  and  attestatioii  follows,  and  the  following 
certificate  is  sdbjoined : 

"'  Suae  of  Misdnippi^  Haneo€k  amnltf^ 

'^I,  Noel  Jouvdan,  judge  of  psdbates  for  the  oouoily  .afeie-: 
said,  dofaeveby  certify,  that  Willis  H.  Arnold,  whose  name 
appears  signed  to  the  foregoing  certificates,  was,  at  the  time 
of  signingthe  same, and  ^till  is,  the  legal  deiii  of  the  pvo- 
bate  court,  atid  lh»  register  of  ike  orphans  count  of  Hancock 
county  aforesaid,  and  that  the«aid  certificates  and  copies  a«e 
made  oat  and  certified  in  due  form  of  law.** 

The  objections  to  4ihe  introduction  cf  the  recoird  wiere 
placed,  in  t>he  court  below,  on  four  grounds :  / 

1.  BeoansetbepfOGeedings  wej:e  infar  ottos  octo;  that  is. 
to  s«y,  between  third  persons. 

2.  Because  it  does  not  appear  tbait  the  oectifictttie  of  the 
judge,  certifying  to  the  aittestaitioD  of  the  clenk,  is  the  C4»ti- 
ficate  of  the  pi«sidtng  jwlge,   as  required  by  law. 

3.  Because  'the  proceedings,  in  said  record,  shew  tj|^  they 
took  place  before  di&rent  tribunals,  and  different  judges, 
with  diflGerent  certificates. 

4.  Because  the  difievent  documentfi,  embodied  ift  said 
record,  aire  many  of  them  diatinetaadscqiaralef^poceedifigs, 
with  certificates,  shewii^  the  want  of  unity  ^in -the  dpecord. 

I.  The  first  ground  we  Ihink  unteoafade.  The  >deeeased 
Terry,  was  the  trustee  cf  the  pkiintiffs.  Their&thertooughl 
an  action  against  him  to  have  the  deed  rescinded,  and  the 
property  conveyed  by  it  redelivered^  The  judgment  con- 
demned Terry  to  do  so,  or  pay  a  certain  sum  of  money. 
The  defendant  sets  up  a  claim  as  assignee  of  ^Ihat  judgmeoi ; 
wnd  further  asserts,  thai  she  holds  <the  pvqperty  under  a  sale 
made  by  the  oourt«f  probates  of  ithe  State  of  JMiasissippi. 

P2 
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D->crict,  Tlie  records  offisred  were  legal  evidence  to  sustain  that  al- 

-'  1831.  ^ 

legation  :  whedier  they  conveyed  to  her  a  good  title,  was 
DimvKss  9r  Av  another  question* 

Mvs«AO¥x,        The  plaintifis  claim  through  a  deed  made  to  the  trustee, 
: — T  andbe  is,  therefore,  notathird  party,  to  them,  in  relation 

li  flie  plaintiflb  i 

daam  ibroqgh  a  to  any  pioceedings  which  may  have  taken  place  in  respect 
traftoe^be^isnot  a  to  the  property  he  held  in  that  capacity.  What  effect  these 
^ninnSiSoBto  proceedings  could  have,  or  had,  on  their  rights,  we  willex- 
any    proceediogi  amine  hereafter,  when  we  come  to  a  consideratioQ  of  the 

which  may   have 

taken  place  in  rea-  ments* 

tyhe^heid uTSat      H*  The  certificate  purports  to  be  given  by  a  perscm  who 

capacity.  ^g^  himself  judge  of  probates.    The  act  of  Congress  re- 

Where  the  cer-  V^^*^  ^  certificate  fit>m  the  judge,  chief  justice,  or  presi- 

tiScate  if  signed  by  jj^g  justice,  asthe  case  may  be.    This  enactment  ocxitem- 

a     petion      who        ^  a  »  ^ 

•tyiea  himaeif  plates,  that  where  the  court  is  composed  of  one  judge,  he 
hewiiibepreaum^  shafl  signas  judge,  without  any  addition  ;  but  where  it  is 
^  tl^^JI^  composedof  more  than  one,  he  shall  distinguish  and  shew  that 
he  is  chief  justice,  orpresiding  magistrate.  When  theattesta- 
tion  comes  finom  one  who  styles  himself  jtM^6,  it  is  not  ne- 
cessary h<e  should  add,  he  is  the  sole  judge,  or  that  there  are 
no  others  than  himself  who  constitute  the  court.  He  would 
not  be  judge  of  the  court,  but  one  of  the  judges  <^  it,  if 
there  were  more  than  himself.  In  the  case  of  Scott  vs. 
Blanchardt  we  admitted  the  record  on  the  certificate  of  a 
person  styling  himself  chancellor,  without  any  addition  that 
he  was  the  only  person  who  presided  in  the  tribunal  fix>m 
which  the  record  professed  to  come ;  though  in  some  of  our 
sister  states  it  is  not  uncommon  for  their  courts  of  that  de- 
scription to  be  composed  of  more  than  one  chancellor. — 8  iV. 
5.303. 

The  case  to  which  we  are  referred  in  2d  N.  S,  is  not  that 
bef^^Mre  the  court.  The  observations  ccmtained  in  the  opinion 
must  be  taken  vrith  reference  to  the  facts  there  presented  for 
decision.  The  judge,  in  that  instance,  certified  he  was  judge 
of  a  certain  district,  and  did  not  say  he  was  judge  of  the  court 
fix>m  which  th«  record  was  taken. 
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It  has,  however, been  contendedythot by  lookinginto  there-  ^*^^ 
cofd,  it  is  seen  that  the  court  is  composed  of  more  than  one 
judge.  This  fact  is  deduced  from'a  certificate  given  by  one  of  ^^^^^'^^  *  ^^ 
theassociate  judgesto  a  part  of  the  record,  as  has  beenalready  "viORovB. 
stated,  which  has  a  distinct  certificate  of  the  clerk.  That 
certificate  was  given  three  years  previous  to  that  on  which 
the  record  was  offered  and  admitted  in  the  court  below. 
The  presumption,  we  think  must  be,  that  the  oi^ganizationof 
the  court  was  changed  in  the  mean  time.  But  if  we  go  be- 
yond the  certificate,  on  which  the  law  says  the  record  shall 
be  legal  evidence,we  see,  also,  that  the  person  who  signs  the 
certificate  as  judge,  was  previous  thereto,  chief  justice,  and 
not  one  of  the  associate  judges.  So  that  whether  we  take 
it  under  the  certificate,  or  by  the  evidence  offered  to  impair 
its  validity,  there  is  no  ground  to  refiise  faith  and  credit  to 
the  record. 

III.  How  the  record  came  to  be  made  up  of  what  was  ori-  a  recoid  oucbt 
ginally  distinct  copies,  containing  separute  certificates,  we  do  S^,J^  dil^rafl^ 
not  know.  It  is,  certainly,  an  unusual  mode  of  bringing  P^^v**"?!*!^ 
the  proceedings  of  one  court,  betore  another,  in  evidence,  the  deik  ai  diflbr- 
It  most,  probably,  an>se  from  the  party  having  obtained  Z  t^^fi^^ 
copies,  of  separate  portions  of  the  record,  at  different  times ;  *^^f*^©*lJli3i 
and  having  carried  these  copies  to  the  cleik,  when  he  wanted  proceeding!    w 

/.  «       1  1  •  «ii     1  complete. 

a  full  and  complete  transcnpt.  The  latter,  to  save  time,  or 
from  some  other  cause,  added  to  them  the  subsequent  pro- 
ceedings, in  the  settlement  of  the  estate.  But  be' the  cause 
what  it  may,  of  the  record  taking  this  shape,  there  is  nothing 
in  the  facts  just  stated,  which  would  authorize  us  to  reject 
it.  The  clerk  certifies  that  the  transcript  contains  a  copy  of 
all  the  f»oceedings;  and  whether  ttmt  transcript  was  made 
out  at  one,  or  at  different  times;  or  whether  it  contains  one 
or  more  certificates,  the  faith  and  credit  due  to  it,  under  the 
act  of  Congress,  is  not  impaired. 

We  discover  nothing  to  sustain  the  objection,  on  the  ground 
that  the  record    is  of  proceedings  in  different  courts. — 
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EtitMB  Dktriet,     Mothoot,  J.,  delivered  the  opinion  of  the  court. 

.^.^..^-^^^  This  is  an  action  on  a  poUcy  of  insurance  of  freight,  valued 

HODosoM  BT  AL  at  6000  doUafs.  Judgment  was  rendered  against  the  plain- 
msiif.  iNi.  CO,  tiffs  in  the  court  below,  from  which  they  appealed. 

The  insurance  was  made  on  the  brig  Naiad,  at  and  from 
New*Orleans  to  Mobile,  and  at  and  from  Mobile  to  Liver- 
pool. The  vessel  sailed  from  the  first  mentioned  port  in 
balast,  and  was  lost  previous  to  her  arrival  at  the  second. 
She  sailed  under  charter  party. 

The  liability  of  the  insurers  to  indemnify  the  claimants 
for  the  loss  sustained,  is  resisted  on  two  grounds :  first,  that 
they  had  no  insureable  interest  at  the  time,  when  the  acci- 
dents occurred,  which  occasioned  the  loss :  2d,  that  if  they 
had  such  interest,  it  depended  solely  on  the  charter-party, 
which  was  concealed  fixim«>r  not  disclosed  to  the  insurers, 
when  application  was  made  to  them  to  assume  the  risk. 

It  is  clear,  from  the  authorities  cited,  that,  had  the  brig 

sailed  firom  New-Orleans  without  charter  party  and  without 

Where  a  ycMei  ^7  c^^^lS^*  ^  evidence  of  the  case  shews  the  loss  to  have 

g'*,!5L'™l!f  charter  occurred  at  such  a  time,  and  in  such  a  manner,  as  to  exo- 
arty,  ttie  owners  •  ^        '  ' 

■▼e  an  insureable  norate  the  underwriters  fit>m  all  responsibility  for  fi^isfat. 

interest  in  freight  r^  ^  ^-e 

It  is  equally  clear,  fix>m  the  same  authorities,  that  in  sailing 
under  a  charter  party,  the  owners  had  an  insureable  interest 
in  freight,  commencing  at  the  time  the  vessel  left  New- 
Orleans;  which  renders  the  insurers  liable  to  pay  the  whole 
amount  stipulated  in  the  policy  as  valued  therein. — See 
PhiUips  on  Insurance^  from  page  51  to  54;  and  3d  Kenfs 
Commentaries^ p.  W^andthe  cases  cited  by  these  authors. 
The  fidittre  of  This  view  of  the  case  dispenses  with  all  other  considera- 
the    insured    to  tions,  except  those  which  relate  to  the  failure  on  the  part  of 

communicate     to    ,      .  \  ,      .  .         * 

<he  assurers,  the  the  msured,  to  commumcate  to  the  msurers  the  cupcum* 
Hict'^^iht  yeL  stanfe  of  the  brig  sailing  under  charter  party.  Is  this  such 
•el  was  under  char  ^  concealment  or  failure  to  disclose  a  fact  so  materially 

ter  party,   is  not  * 

«uch   a   Gonreai-  affecting  the  risk  assumed,  as  to  annul  the  policy  ?     We 

■nent  as  will  annul    ...        .       ».  •    ^i       j  ^       /.  v^      •  l-  ... 

the  policy.  think  not.    It  IS  the  duty  of  person^  wishing  to  obtain  m- 
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surance,  to  make  a  faithful  representation  of  all  facts  flap-  £«««»  District, 
posed  to  be  particularly  within  their  knowledge,  which 


might  have  an  efiect  on  the  contract,  by  increasing  the  risk  hodoior  et  ai. 

to  be  taken  by  the  insurers ;  and  a  suppression  or  conceal-  miss,  insub.  co 

ment  of  such  facts,  whether  through  negligence  or  design, 

will  generally  avoid  a  policy.    Freight  lato  sensu^  means 

either  compensation  for  the  use  of  a  ship ;  or  compensation 

for  the  transportation  of  merchandise.  An  insurance  effected 

on  freight  eo  nomine,  embraces  either  kind.      The  first 

species  is  generally  created  by  a  contract  of  charter  party  ; 

and  so  soon  as  the  vessel  breaks  ground,  its  hire  is  at  risk, 

and  constitutes  a  legal  subject  of  insurance.    The  right  to 

the  secured  commences  only  when  the  goods  are  put  on 

board,  &c. — PhiUips  Ins.  p,  53. 

In  the  present  case,  the  insurance  was  made  on  freight  at 
and  from  New-Orleans  to  Mobile,  and  at  and  fiom  the  latter 
place  to  Liverpool.  If  cai^  had  been  put  on  board  at  the 
first  port  a  qua^  the  underwriters  would  be  most  clearly 
liable  under  their  contract,  and  the  risk  would  have  been 
equally  as  great,  if  not  greater,  than  that  which  occurred  by 
the  circumstance  of  the  brig  sailing  in  ballast  from  New- 
Orleans  to  Mobile ;  where,  according-  to  the  charter  party, 
cotton  was  to  have  been  taken  in  to  be  transported  to 
Liverpool.  If,  then,  they  were  willing  to  insure  freight  on 
the  whole  voyage,  as  stated  to  them  in  the  application  for 
insurance  at  one  and  a  half  per  cent.^  it  cannot  be  supposed 
that  they  would  have  required  a  greater  premium,  had  the 
fact  been  communicated,  that  the  caigo  was  to  be  taken  in 
at  Mobile.  The  course  of  the  voyage  to  be  insured,  was  ^he  knowledge 
sufficient  in  itself,  to  have  put  them  on  inquiry  as  to  the  place  ^  P/?™??®?  ""' 

^  ^      •'  ^  tenal  for  the  insO' 

where  the  vessel  was  to  be  loaded.  The  knowledge  or  rer  to  know  and 
information  material  for  the  insurer  to  know,  and  necessary  conmnmcated  to 
to  be  communicated  to  him,  when  the  contract  is  made,  is  a  ^tracrLi  made^S 
question  of  fact,  and  the  materiality  of  the  information  is  to  •  ^"JJ*"®"  ^Lr^' 
be  determined  under  a  consideration  of  all  the  circuip-  ty  of  the  mforma- 


/' 
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Bartem  Bv^nci  st»ce6  which  belooff  to  the  cage. — 3  Kenl't  Cam.  p.  232.— 

Jiprii    1831.  ^^        .V.  ^  , 

,^0^.,^-^^^        New,  in  addition  ta  the  circumstances  ah^ady  stated,  which 

HOJXMOK  ST  Au  |g||j  US  to  tfae  conciosicn  that  the  fact  of  the  vessel  sailing 

SUM.  iKf.  «o.    under  charter  party,  if  it  had  been  conuntuiicaled,  would 

ti  '*  to  be  deter-  "**'  ^*^®  prevcBled  the  insurers  firom  making  the  contract 
mined    under   a  which  they  did.    We  have  the  testimony  rf  sevend  clerics 

considenttion  of  bU 

the  circumstancefl  OT  secreteies  of  insurance  coinpaniesthaty  in  their  opinion, 
tfaecMe.    ^^  ^  ^^  ^^^  would  not  have  been  considered  as  a  circumstance 

calculated  to  mcrease  the'risk,  and,  consequoitly,  could  not 
haive  aiTorded  ground  for  an  increased  prenkmu^  If  we  add 
further,  the  known  frequency  of  vessels  saving  under  charts 
parties,  no  doubt  can  remaisy  that  there  was  not  an  mdi^n- 
sibleobligatioii  on  the  part  of  the  applicants  fer  inoMranoe,  tn 
the  present  instance,  to  communicate  their  charter  paity  to 
the  insurers,  in  other  words,  the  neglect  to  make  such 
a  communication  does  not  amount  to  a  legal  fraud,  sufficient 
to  avoid  the  policy. 

It  is,  therefore,  otdered,  Ace.  that  the  •  judgment  of  the 
District  Court  be  avoided,  rerversed  •and  annuUed  ;  and  it  is 
furfher  ordered,  ac^ndged  and  decreed,  that  tfae  plaintifis 
and  appdlants  do  recover  from  the  defendants  andi^ipeUees 
the  sum  of  five  thousand  dollars,  with  interest  at  the  rate  of 
five  per  cent,  per  amiwm^  from  the  judicial  demand,  with 
costs  in  both  courts. 


Mar  on  et  jsll  vs.  ripley  et  jix. 

fif*!^  APPEAL   PROM    THB    COURT   OP    THE    FIRST    DISTRICT. 

The  act  of  1825,  deeUritig  it  not  to  be  good  cauee  of  chaUeoge  to  a  juior 
lluit  he  was  ameBiber  of  «heeoi|>o»tioB.  that  wm  a  party  in  the  caive,  u 
not  repealed  by  the  proviaions  of  the  Code  of  Practice, 

An  act  of  the  legislature,  the  execution  of  which  ia  euaptnded  by  one  of 
its  daiues,  or  by  a  delay  of  iHs  promulgation,  inay,in'the  meanwliile,  be 
modified  or  repealed  by  a  poeterioract. 

The  defendants  objected  to  the  sPirearing  of  the  jury,  on 
the  ground  that  they  were  iobabitants  of  the  ^  of  New- 
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Orleans,  and  members  of  the  corporation.  The  court  a. 9110,  ^^'^'JLJ^^'^gJ' 
fiustainedthe  objection,  and  the  plaintiffs  appealed.  ^..^rv^w 

Moreau  andDe  Armas^  for  q>pellants.  MAYoa^^ar  ai.. 

Hermenf  for  appellees.  aiPL«»  sr  ai.. 

Porfery  /.,  delivered  the  opinion  of  the  court. 

The  jurors  called  to  try  the  case  were  challenged  by  the 
defendants,  on  the  ground  that  they  were  members  of  the 
corporation.  The  court  sustained  the  objection;  and  the 
plaintiffs  appealed. 

The  legislature  had  provided  for  the  mterest  vdiich  per- 
sons, so  circumstanced,  might  have  iti  cases  of  this  descrip- 
tion. By  the  act  of  January,  1825,  it  was  declared  not  to 
be  a  good  cause  of  challenge  to  a  juror,  that  he  was  a  mem- 
ber of  the  corporation  that  was  a  party  in  the  cause.  The  . 
Code  of  Practice,  however,  contains  a  contrary  provision 
by  its  507th  article.  The  competent  juror  is  he  who  has 
neither  an  interest,  direct  or  indirect,  in  the  cause. 

The  judge  of  the  court  of  the  first  instance,  was  of  opi-  «i^ri^*iJ*nJt  to 
nion,  that  the  provisions  of  4he  Code  of  Practice,  repealed  be  good  cause  £w 
the  act  of  1825  ;  and  that  opinion  were  doubtless  correct,  if  ror  that  he  was  a 
the  Code  of  Practice  had  been  passed  after  the  act  alluded  ^^0^4?*  wi" 
to.     But  it  escaped  the  judges  attention,  that  the  code  re-  *    P"^  '"*  ^  ^^ 

*^  .  .  cause,   IS  not  re- 

ceived legislative  sanction  on  the  12th  April,   1824,  nearly  pealed  by  the  pro- 

*      *u         *     c    looK        ¥*    •     A  au     visions  of  the  Code 

one  year  previous  to  the  act  ot    1825.     It  is  true,   the  of  Practice, 
code  was  not  promulgated  until  the  autumn  of  1825.    But 
there  cannot  be  a  doubt,  as  has  already  been  decided  by  this 

.  .  "^   ',  An  act  of  the  le- 

court,  ''that  an  act  of  the  legislature,  the  execution  of  which  gitlature,  the  exe- 
is  suspended  by  one  of  its  clauses,  or  by  a  delay  of  its  pro-  JJ^nded'by  *^one 
mulgation,  may,  in  the  mean  while,  be  modified  or  repeal^  St^^d*?""^'  "to 

by  a  posterior  act. — IN'.S.  469.  promulgation,inay 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  be  modified  or  re- 
judgment  of  the  District  Court  be  annulled,  avoided  and  1^^^**^  •  P"*" 
reversed  ;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  case  be  remanded.to  the  District  Court,  with  direc- 

Q2 
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'***jLr?'iMi*  ^*^*"*  ^  ^  jwlg®  '^^'t  ^  reject  the  jurara  caDed  to  try  the 
v^.-^^w^       same,  on  the  ground  that  they  are  inhabitants  of  New  Or- 
■^^••^^■^  ^'"  leans,  paying  taxes  for  their  property  thereki.    And  it  is 
■BVbsr  BT  AL.  fiuther  ordered,  that  the  appellees  pay  the  costs  of  this  ap- 
peal. 


) 

.^.• 


BACEEMSUrvB,  BtS  CBEJOITOnS. 
ilFPBAL    PftOM    THB   C0I7BT    OF  THB    PABISH    AHD    CITT 

OF   BBW  OKIiBikNS. 

Whefe  llie  judge  a  gm^,  hm  Biade  tttetement  of  ftds,  it  k  not  required 
to  riaow  diet  any  attempt  ww  made  to  have  one  made  between  tlie  parties. 
The  Supreme  Court  will  preaume  that  the  judge  has  done  his  dntjr,  and  did 
ttot  Tohmteer  in  makins  a  atatementy  till  it  waa  hia  duty  to  do  eo. 

The  ayndicof  an  inaolyent  cannot,  o|i  a  mere  motion,  be  made.fiaUe  ie 
hmtit  proprku. 

Where  there  ia  a  statement  of  ftcts,  the  cause  is  examinable  in  every  one 
of  its  parti  witiiout  exception. 

A  creditor  of  the  insolvent,  took  a  role  upon  the  syndic, 
to  shew  cause,  why  he  should  not,  within  a  given  time,  iile 
a  tableau  of  distribution,  or  be  condemned  to  pay  the 
amount  of  the  claim.  Service  of  the  rule  was  made  upon 
the  8]^ic,  who  not  answering,  the  rule  waa  made  absolute 
(or  the  payment  of  the  claim ;  and  the  syndic  appealed. 

The  record  was  certified  by  the  judge,  to  contain  aU  the 
matters  of  fact  upon  which  the  case  was  tried. 

HqffmoHt  for  appellee,  prayed  the  dismissal  of  the  appeal, 
on  the  groondy  that  it  was  not  brought  up  comfbrmably  to 
law. 

Martin,  /.,  delivered  the  opinion  of  the  court 

Tlie  8]mKc,  in  this  case,  having  neglected  to  file  a  tableau 

erf*  distribution,  Shambui^,  one  of  the  creditors,  obtmned 

a  rule  on  him,  to  shew  cause  why  he  should  not,  within  a 

fortnight,  file  a  tableau,  or  be  decreed  to  pay  the  appellant's 


TbsndewaB  served:  the  syndic  took  nonoticeof  it.     The 
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rule  was  made  abBoIute  for  the  paymeot  of  the  claim;  and  he  ^"*^'^. 

.    -  Jfyni  1881. 

appealed.    •    -  s,^-><^w^ 

The  appellee  has  prayed  for  the  dismissal  of  the  appeal,  *■  schema  in 
on  the  ground,  that  there  was  no  statement  of  facts.  his  crkvitomb. 

The  judge  has  certified,  that  the  record  contained  all  the 
matters  of  facts  on  which  the  cause  was  tried. 

It  has  been  m^ged,  thi(t  die  appellant  does  not  a|^iear  to 
have  made  any  attempt  to  have  a  statement  of  facts  agreed 
upon  with  the  appellee  or  his  counsel ;  eind  there  appears 
no  facts  on  the  r^ccNrd,  neitherhasthe  case  beentried  onany 
documents. 

We  are  not  awmie  that  it  was  ever,  in  any  case  before  us, 
required,  where  the  judge  a  quo  has  made  a  statement  of  ^  q^^^  mk^ 
facts,  to  prove  a  vain  effort  of  the  appellants,  at  having  one  !?**"***  ^Jj!?} 
made  between  the  parties.  We  presume  the  jadgd  has  to  show  Uist  anjr 
done  his  duty,  and  did  not  volunteer  in  making  a  statement  to  have  one  madt 
tUl  it  became  hb  duty  to  do  so.  ST  The  X^ 

We  are  ignorant  of  any  better  way  the  judge  has  to  SK'?th"''S**"£« 
state  the  fects,  in  a  case  like  the  present  than  by  a  refer*  done  his  duty,tnd 
cnce  to  the  record,  and  his  certificate  that  no  &ct  is  therein  in  nakmr  s  state- 
omitted.    We  think  the  appeal  ought  to  be  sustained.  h^du^^dol^ 

On  the  merits.  It  is  clear,  the  remedy  against  the  syndic  The  syndic  of 
was  mistaken.  He  could  not,  on  a  mere  motion,  be  made  ^t  raamel^  m!> 
liable  de  bants  proprius.  S'^i'^i;"*?*  ^*" 

The  appellant's  has  ui^ed,  that  we  cannot  correct  the  priut. 
error  of  the  first  judge,  because  there  is  no  assignment  of 
error.  -.,      .. 

Where  there  is 

There  is  a  statement  of  facts,  and  m  such  a  case,  the  case  a  statement  of 
is  before  us  examinable  in  every  one  of  its'jparts  without  ex-  enminabie  in  all 

ception.  SSolT*^'*  "- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled;  avoided  and 
reve.rsed;  the  cause  remaned  it  for  further  proceedings,  and 
that  the  appellee  pay  costd  in  both  courts. 
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EMt«ni    DiBtricf,  GLAUS  «#.   QUICJP8  BABL 

^   ^^^1-      AFYBAL   VROM   THE    COURT   OF   THE   PARIBH   AND   CITY 

OALl!  OF  NBW-0&LBAN8. 

?'  _   ^  It  cannot  be  coniidered  an  incident  in  the  emut*  after  jodfinent  ia  ren- 

dered  againit  the  defendant,  to  call  in  another  party  for  the  purpoae  of 
obtainin^^  judgment  against  him.  It  is,  on  the  contrary,  the  commencement 
of  a  new  suit  against  the  surety,  growing  out  of  the  proceedings  against  the 
principal  whicl|  have  terminated  in  judgment  and  execution. 

A  trial  by  jury  cannot  be  refused  on  the  grtf  und  that  the  suit  commenced 
by  motion  instead  of  petition. 
The  bail  has  a  right  to  file  an  answer  and  have  his  case  tried  by  a  jury. 

On  a  motion  to  cntei'  up  judgment  against  the  defendant's 
baily  the  latter  filed  an  answer  and  prayed  a  trial  by  juiy. 
The  court  a  quo  refused  to  receive  the  answer,  and  gave 
judgment  for  the  plaintiff,  from  which  the  bail  appealed. 

Conrad,  for  appellant. 

1.  The  proceedings  against  bail  cgie  to  be  tried  summarily 
and  without  the  intervention  of  a  jury. — C.  P.  art,  235. 

Preston,  contra. 

The  bail  was  entitled  to  a  jury.  He  might  have  wished 
to  show  non-age  when  the  bond  was  signed,  or  that  the  ori- 
ginal defendant  was  dead. — LtJbarre  vs.  Frff — OtA  Martinis 
Rep,  381. 

Porter,  /.,  delivered  the  opinion  of  the  court 

The  plaintiff  recovered  judgment  against  the  defendant, 
and  issued  a  feri  facias,  and  capias,  to  enforce  it  The 
sheriff  returned  nulla  bona  on'  the  first ;  and,  on  the  second, 
stated  that  the  defendant  could  not  be  found ;  whereupon  a 
motion  was  made,  that  judgment  should  be  rendered  against 
the  appellant,  as  bail  of  defendant. 

To  the  notice  served  of  this  intended  motion,  the  appel- 
lant  appeared,  and  offered  an  answer,  in  which  he  denied  he 
was  bail,  and  prayed  for  a  trial  by  jury. 

The  court  refused  to  admit  the  answer ;  upon  which  the 
appellant  demanded  a  trial  by  the  court.  The  judge  refused 
a  trial,  and  ordered  judgment  to  be  entered  up  in  favour  of 
the  plaintiff.    From  that  judgment  this  appeal  is  taken. 
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If  this  proceeding  be  correct,  then  it  follows,  it  is  sufficient  E»»temDistriot, 

^l>Ttl  1881 

for  one  party  to  allege,  and  the  other  shall  be  condemned.      s^^v<^ 
And  it  also  follows,  that  the  notice  which  the  law  requires  to         o  a  le 

98. 

be  given  to  the  party  against  whom  judgment  is  sought,  hisobxditori 
would  be  a  useless,  and  worse  than  useless,  aburthensome 
ceremony.   ,He  would  be  required  to  attend,  and  forbidden 
to  make  any  defence  when  he  did  attend. 

The  appellee  contends  the  court  did  not  err,  because  the 
Code  of  Practice  provides,  that  if  the  bail  does  not  present 
the  body  of  the  defendant,  judgment  shall  be  rendered 
against  him,  on  motion,  after  ten  days  notice,  on  the  produc' 

tion  of  the  bail  bond. — Code  of  Practice,  235. 

And  he  further  ui^s,  that  by  the  provisions  of  the  same 
work,  certain  cases  are  to  be  tried  summarily  without  the 
intervention  of  a  jury ;  and  the  present  is  one  of  those  con- 
templated by  these  provisions,  it  being  an  incident  in  the 
cause. — Code  of  Practice^  756,  767. 

It  cannot  be  considered  tm  incident  in  the  cause,  after  .^  .  ^. 
judgment  is  tendered  against  the  defendant,  to  call  in  ail-  sidered  an  tnci- 
other  party,  for  the  purpose  of  obtaining  judgment  against  after  judgment  is 
him.  It  is,  on  the  contrary,  the  commencement  of  a  new  J^e  defcndanr*'to 
suit  against  the  surety,  growing  out  of  the  proceedings  against  ""-.*"  pother  par- 
the  principal,  which  have  terminated  in  judgment  and  execu-  of  obtaining  judg- 
tion.  There  is  no  other  ground  to  justify  us  bringing  this  Itisonthecontn- 
case  within  the  provisions  of  the  Code  of  Practice,  in  regard  2en^  of  a^ew^uU 
to  summary  trials,  and  refusing  a  jury,  except  the  suit  com-  ««*">?*  the  swe^ 
mencing  by  motion,  instead  of  petition ;  and  this,  in  our  opi-  proceedings  a- 
nion,  is  not  sufficient.  The  law  has  not  said  so,  and  this  pal  which  have 
mode  of  trial  should  not  be  extended  by  implication.  The  ^^o^aiid '^5^ 
legislature  may,  under  our  constitution,  refuse  to  parties  the  ^^-  ,  j^  i^ . 
benefit  of  a  trial  by  jury,  in  civil  cases.  But  courts  cannot  cannot  be  refused 
presume  they  intend  to  do  so,  unless  the  directions  are  clear,  the  suit  commenc- 
or  the  necessity  so  cogent,  that  their  intention  is  manifest ;  Stoa?of"^tition?' 
for  the  utility  of  this  mode  of  investigating  facts  is  great, 
and  the  institution  justly  dear  to  the  citizen.    Previous  to  the 
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EMtamDiaMet  Code  of  Practice,  our  law  aanctioDed  proceedinsa  against 

Jaffii  1881  •    -      ,,   -  __-,  i«     V     1  ■■-1 

s.^,0.^,.^^       bail  by  moUoo.    The  case  of  Labarre  vb.  Fh^s  haU^  arose 

OALB  under  it,  and  presented  the  same  questions  with  that  now 

Hi«  cKBDiTORs.  before  'us.    We  were  of  opinion  there,  tliat  the  bail  had 

The  bui  hafli  *  "8**^  ^^  ^  ^^  answer,  and  have  his  case  tried  by  a  jury. 
right  to  file  an  an-  The  reasons  which  then  influenced  us,  retain  their  full  force 
caae  tried  by  a  jury  on  our  minds.  The  defence  of  the  bail  may  present  ques- 
tions of  fact,  difficult  to  decide ;  the  testimony  may  be  con- 
flicting— ^the  weight  due  to  it  uncertain.  He  may  allege  the 
instrument  was  forged — ^he  may  d^ny  he  was  the  person 
who  signed  it — he  may  plead  minority — ^he  may  shew  pay- 
ment— he  may  aver  a  surrender  of  the  debtor,  and  all^e  an 
escape.  Why,  in  such  matters,  he  should  not  have  a  foil 
defence,  and  the  benefit  of  a  jury  trial,  we  cannot  see;  and 
consequently  we  cannot  presume  the  legislature  intented  he 
riiould  be  deprived  of  them. — ^9,  Martin^  381. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled*  avoided  and  re- 
versed ;  and  it  is  forther  ordered,  ac^udged  and  decreed,  that 
this  case  be  removed  to  the  said  court,  with  directioos  to  the 
judge  to  permit  the  defendant  to  file  the  answer  presented 

by  him :  and  it  is  further  ordered  that  the  appeUee  do  ray 
the  costs  of  this  appeal. 


SCBROEDEIPa  STJ^ICS  vs.  MCBOLSOM 
APPBAL  FKOM  THB  COUKT  OP  THB  FIRST  mSTmiCT. 
Bj  Uie  laws  of  L<minana,  where  an  inaolveat  debtor  aakee  a  ceaakm  of 
hia  goods  to  hia  creditDrB  and  they  aecept  it,  there  is  a  transfer  of  the  prop- 
erty ;  and  a  judgment  obtained  in  a  court  of  the  U.  States,  posterior  to  that 
transfer,  cannot  affect  the  property  ceded.  The  State  haa  a  right  to  regubte 
property  within  her  limits,  and  to  say  how,  when,  and  on  what  conditions, 
it  ihaU  cease  to  hekmg  to  qne  person  and  be  transferred  to  another. 

The  osf  no  bonorum  of  the  insolvents  was  accepted  on  the 
11th  December,  lfi39«  At  a  meeting  of  the  creditors,  le- 
gally convdied,  on  the  19th  January  foUoveing,  syndics  were 
a^ppoinled ;  the  proceedings  before  the  Notary  returned  into 
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court,  and  homoloeated  on  the  29th  Jamuay,  1830.    Pend-  EMtem   DuMet 
ing  these  proceedings,  to-wit:  on  the  19th  January,  1830,        s^^-><^w^ 
suit  was.commenced  against  the  insolvents,  in  the  District   *^"2"?"** 
Court  of  the  United  States,  for  the  Eastern  District  of  <»• 

Louisiana,  by  C.  and  J.  D.  Wolf,  citizens  of  the  State  of 
New  York,  and  judgment  rendered  in  their  favor  on  the 
30th  of  the  same  month.  On  the  1st  February,  execution 
issued,  and  the  goods  ceded  by  the  insolvents,  were  levied 
on  by  the  marshal,  and  subsequently  sold  for  the  sum  of 
six  hundred  and  sixty-nine  dollars  eighty-four  cents.  Be- 
tween the  seizure  and  sale  of  the  goods,  a  motion  was  made, 
in  the  court  of  the  United  States,  in  behalf  of  the  defen- 
dants  and  their  s}nQdics,  to  have  the  execution  set  aside  and 
the  property  released  from  the  seizure.  The  court,  after 
ailment,  took  the  case  under  advisement,  and  discharged 
the  rule. 

This  suit  was  brought  to  recover  damages  from  the  mar- 
shal, who  set  up  in  defence : — 1st.  The  authority  of  the 
writ  of  execution  from  the  court  of  the  United  States :  and, 
2d.  the  discharge  of  the  rule  to  set  aside  the  execution, 
which  he  averred  had  the  force  of  res  judicata. 

There  was  a  verdict  and  judgment  for  the  plaintiffs  in  the 
court  below,  and  the  defendant  appealed. 

SUdeU  and  JlfoyMn,  for  appellant. 

GrymeSy  for  appellee. 

Porter^  /.,  delivered  the  opinion  of  the  court. 

The  insolvents  made  a  surrender  of  their  property,  to 
their  creditcnrs,  under  the  laws  of  this  State,  on  the  11th 
December,  1829.  On  the  same  day,  the  cession  was  ac- 
cepted by  the  judge.  On  the  19th  January,  of  the  follow- 
ing year,  a  meeting  of'  the  creditors  was  called  before  a 
Notary,  who  assented  to  the  prayer  of  the  petitioners ;  ac- 
cepted the  cession  of  their  goods  and  effects,  and  appointed 
syndics.    On  tbs  29th  of  this  month,  the  proceedings  of 
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EwtornDistokj,  the  crediton  were  returned  into  court,  and  by  its  judgment 

expressly  homologated. 

Between  the  period  of  filing  this  petition  for  a  surren- 
der  and  that  of  the  homologation  by  the  court,  of  the  act 
of  the  creditors  accoding  to  it,  suit  was  commenced  in  the 
District  Court  of  the  United  States,  for  the  Eastern  District 
of  Louj^ana,  and  judgment  obtained  against  the  insolvents, 
upon  their  confession  of  debt.  On  the  first  day  of  February, 
execution  issued  from  this  court ;  and,  two  days  after,  the 
marshal  levied  under  it,  and  seized  a  portion  of  the  mer^ 
chandise  which  the  insolvents  had  already  transferred  to 
their  syndics.  On  the  8th,  of  the  same  month,  he  made  a 
further  levy  ;  and  on  the  25th,  sold  the  goods,  so  seized, 
for  the  sum  of  six  hundred  and  sixty*nine  dollars  eighty-four 
cents. 

After  the  seizure,  and  before  the  sale,  a  motion  was  made, 
in  the  court  of  the  United  States,  by  the  defendants,  and  the 
syndics  who  are  now  plaintifTs  before  this  court,  to  have  the 
execution  set  aside,  and  the  goods  levied  on,  dischaiged 
firom  the  seizure.  The  court,  after  hearing  argument,  and 
taking  the  case  under  advisement,  discharged  the  rule. 

This  acti(Hi  is  brought  to  recover  damages  finom  the  mar- 
shal for  these  alleged  illegal  acts.  He  pleads  in  defence, 
the  authority  of  the  writ  of  execution  issued  from  die  court 
of  the  United  States,  and  the  dischai^  of  the  rule  to  set 
aside  the  execution ;  which,  he  avers,  has  the  force  of  res 
judicata. 

The  last  ground  of  defence  must  be  first  considered,  for 
if  sustainable,  it  precludes  anycxaminationof  the  inerits. 

A  good  deal  was  said,  in  the  argument  here,  as  to  what 
was  really  put  at  issue,  and  decided  in  the  court  of  the  Uni- 
ted States.  Counsel  have  differed  very  much  in  their  state- 
ments ;  and,  it  is  obvious,  we  must  decide  on  the  record,  and 
nothing  else.  On  examining  it,  we  find  that  no  grounds  are 
assigned  for  the  rule  ;  and  no  reasons  are  given  by  the 
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court  for  dkchaiigiiig  k.  We  are  left  !<►  ooiigecUiye^  fin  *••*«"•  Dta^Hit, 
notbii^  is  proved.  It  is  saM,  the  syndics  eovld  not  haw 
appeared  in  that  court,  unless  on  a  claim  of  pfoperly.  Tbi0 
is  a  mistake.  By  the  396  article  of  the  Code  of  Praotieey  a 
thiixl  peraMi  may  file  opposition  to  a&  executioB,  on  Iwa 
grounds : — one,  that  he  is  the  owner  of,  the  other,  that  h^ 
has  a  pnvilega  on^  the  diing  a^ed.  In  wluoh  ]i|§^  tba> 
plaintiflfa  appeared  here,  we  cannot  say ;  and  the  aulhoni- 
ty  of  tlie  thing  judged  takes  plaee  only  with  raqpect  to  what 
was  the  ob^otof  the  judgment  Agam,  by  our  bw»  wbiek 
we  understand  femishes  th;e  rules  of  prooeediag  in  die  eooit 
of  the  United  States,  for  Louisiana,  it  is  a*  matter  of  veiy 
great  doubt,  indeed*  wheth^  a  tffird  party,  <m  a  dkmn  ^ 
property^  can  have  an  execution  set  aaide,  otherwise  than  by 
a  petition.  The  398  article  of  the  Code  of  Fractioe^  ia 
cxpress^  to  that  effecU  We  do  not  know  but  it  was  on  thai 
ground  the  motion  was  dismisseil  $  and  if  il  w^re  not,  il  ia 
very  (qpuestionable  whether  the  refiisal^  by  the  court  to  en- 
join in  a  case  like  this,  can  form  abtr  lo  a  claim  fordaw^ 
gesk  The  code  seems  to  consider  this  ap|rficalion  an  acces- 
sary to  the  investigation  of  the  merits,  which  is  to  be  made 
in  a  suit  brought  for  that  purpose.  Bui  without  ej^i^ressing 
any  decided  opinion  on  this  point,  we  are  clear  that  there  i$ 
no  satisffM^tory  proof  before  us^  that  the  question  raised  in 
this  cause,  was  decided  by  the  court  of  ttie  United  States ; 
and  we  cannot  presume  it  Entertaiim^,  as  we  do,  an  opi- 
nion entirely  adverse  to  the  correctness  and  legality  of  the 
defendant's  conduct,  ti^  cannot  suppose  that  the  learned  per* 
son  who  presides  tti  that  court,  could  liftve.decided,  such 
conduct  was  conformable  to  law. — Code  ef  Pj-actice  398, 
399,  400  md  401.  Ingersot^  Digest,  Ed.  1825,  14Q.-^ 
Martin,  O.  S.  214. 

Authorities  have  been  read  to  us  in  order  to  eslablisb,  that 
the  ofllcer  is  jHrotected  by  the  writ,  and  cannot  be  aifeeted 
by  the  irr^pikrities  of  the  judgment.    This  ia  (rue.    But  ne 
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EMiera  Ditriet,  autliMitjr  ooold  tanctkm  his  taking  the  property  of  B,  under 
,^^      an  execatioo  against  A  ;  and  that  we  understand  to  be  the 


•oHROEDEK's    qaestion  before  the  court. 

o«.  By  the  laws  of  Louisiana,  where  aamsolTent  debtor  makes 

mcHOLsoir.     j^^j^gJQn  ^f  his  goods  to  his  credilBn,  and  the]r*accept  it, 

B^  the  itws  of  there  is  a  transfer  of  his  property ; — ^it  censes  to  be  his  and 
an  i^ivent  debt-  becomes  theirs.  We  are  unable  to  distinguish  between  this 
of  Ms^^odi^hb  c^"^*^  ^f  ownership,  and  any  other  which  may  be  madeuu- 
creditorB  and  they  der  the  laws  of  the  State,  by  the  common  forms  of  aliens. 

accept  it,  there  is  ^ 

a  transfer  of  the  tion.  And  if  a  judgment,  obtained  in  a  court  of  the  Uni- 
UKlmenUotaned  ^  States,  posterior  to  that  transfer,  can  reach  back  and 
U  *t^sut«  *^*  avoid  it,  it  must  have  the  same  power  with  regard  to  every 
teriorto  that  trans-  other  conveyance.    This  principle  appe^urs  to  us  to  strike  at 

fer,  cannot  affect    .  .^,  ^.  .,. 

the  property  ce-  the  sovereignty  of  the  state,  on  a  matter  of  the  most  vital  im- 
has  a  right  to  -re  portanco  to  her,  and  in  relation  to  which  we  did  not  suppose 
^^  X.  ^^'^  her  supremacy  was  doubted.     She  certainly  has  a  right  to 

within  her  hmits,  r  j  j  "& 

and  to  say  how,  regukte  property  vrithin  her  limits,  and  to  say  how,  when, 
what '  conditions,  and  on  what  conditi<Mis,  it  shall  cease  to  belong  to  one  per- 
beioS  to  onTpe!^  son,  and  be  transferred  to  another. 
son  and  be  trans-      The  decision  of  the  majority  of  the  court  in  the  case  of 

ferred  to  another.  ^       ^ 

Ogden  vs.  Saunders^  has  been  relied  on,  in  order  to  shew 
that  a  dischaige  under  the  insolvent  laws  of  a  state,  cannot 
be  pleaded  in  hkr  to  a  suit  by  a  creditor  who  is  a  citizen  of 
another  state.  That  decision  may  be  admitted  to  its  full 
extent,  without  impugning  the  principles  we  have  just  laid 
down.  The  authority  of  a  state  to  dischaige  its  citizen 
fix>m  legal  proceedings  against  him,  by  a  creditor  who  was 
never  subject  to  its  laws,  either  in  his  person,  or  by  his  con- 
tract,  may  be  conceded,  without  at  all  affecting  its  right 
over  property  within  its  jurisdiction,  and  which  it  has  power 
to  regulate  and  controul.  The  judge  who  delivered  the 
opinion  of  the  majority  of  the  court  in  that  case,  in  illustra- 
ting his  argument,  says,  a  dischaige  under  state  insolvent 
laws,  could  not  prevent  the  execution  of  a  ccpias  ad  satis- 
faciendum^  which  issued  from  an  United  States'  court.    If 
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he,  or  those  whose  opinions  he  expressed,  had  thou^t  these  *****JLr?i*^i  * 
laws  could  not  withdraw  property  which  had. been  alrejody         >.,i«^v^w 
transferred  under  them,  from  the  operation  of  ^  fieri  fitdoM   *°" ynd^c?  * 
issuiiifi:  from  the  sam^fiourt,  we  presume  he  wou]d  not  have  ^^• 


k^OU 


omitted  so  striking  anlRustration.  The  distinction  between 
the  case  put  by  the  supreme  court  and  that  now  before  this 
court,  appears  to  us  obvious.  Neither  state  insolvent  laws, 
nor  any  other  law  of  a  state,  can  interfere  with  an  execu- 
tion of  the  courts  of  the  United  States,  against  the  person 
or  property  of  a  debtor,  so  long  as  that  property  is  his,  or 
the  debtor  exists,  onless  in  those  cases  where  by  process 
from  the  state  courts^  their  execution  may  have  obtained  a 
precedence.  But  state  laws  may  have  provided  for  certain 
modes  of  alienating  property  before  the  execution  issues 
from  the  federal  court ;  tmd  if  the  property  belongs  to 
another,  at  the  time  the  writ  comes  into  the  marshal's  hands, 
there  is  no  more  reason  for  giving  it  effect  on  that  property, 
than  there  would  be  to  give  a  capias  effect  on  the  body  of  a 
debtor  who  had  previously  been  condemned  to  capital  pun- 
ishment under  a  state  law.  In  both  the  one,  and  the  other 
instance,  there  is  nothing  for  the  execution  to  act  on. 

The  doctrine  under  which  this  act  of  the  marshal  is  justi- 
fied, seems  to  us  to  lead  to  the  most  alarming  consequences. 
The  suit  in  concurso  is  a  remedy  provided  by  state  laws,  to 
enable^creditors  to  enforce  their  daims  against  a  debtor.  Its 
constitutionality,  so  far  as  it  affects  creditors,  citizens  of 
this  state,  cannot  be  questioned.  This  has  been  settled  by 
the  highest  authority. 

If  then  the  proceedings,  in  the  exercise  of  this  remedy, 
have  proceeded  so  far  as  to  produce  a  change  of  property, 
and  they  are  not  of  sufficient  force  to  prevent  a  levy  under 
a  writ  of  execution  from  the  United  States  courts,  the  same 
consequence  must  follow  when  a  judgment  of  these  courts, 
given  in  an  ordinary  case  at  the  suit  of  a  single  creditor,  is 
about  to  be  carried  into  effect    The  writs  of  execution 
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^^'^^u.-^r^  fi'un  Utt  UibOBd*  of  tte  United  Stetee  will,  in  all  caws, 

lain  ytccedhncfl,  and  have  a  preferenoey  o^er  those  of  our 
state.  The  aheriff  mast  auiretider  the  property  seized  to 
the  floaiahal ;  and  the  foreign  creditor  be  paid  in  preference 
tothe  domeatic  creditor.  We  have  looked  in  vain  forany 
tfcoig  in  the  constitutien  of  the  United  States,  "wtiA  gives 
this  adffanlage  toa  citiaen  of  another  state,  or  a  foreigner, 
eirar  our  own  citixens ;  and  which  nsakes  rigfait  depend,  not 
OB  the  ceotraot,  or  the  law  of  the  contract,  botonthetiifan- 
mi  wha»  die  rsmedjr  is  soi^t. 

Again,  when  is  the  right  of  preferenoe  to  cease  ?  If  a 
change  of  property  does  not  terminate  it,  what  w91  ?  If  it 
Cfldst  at  all,  it  most  have  its  soorce  in  a  supposed  right  to 
the  property  of  a  debtor  which  a  foreign  creditor  eqoys,  and 
of  which  he  cannot  be  divested  by  executioais  firom  state 
courts,  or  by  transfers  made  under  the  hnvs  of  the  couotiy 
wkeate  die  piopeity  isatnsled.  If  it  be  of  that  rigoroos  na- 
ture, it  will  follow  the  property  into  any  hands  it  maycome. 
Sades  by  syndics,  or  und^r  an  execution  from  a  state  ooort, 
vrili  not  aiect  it  Stfaage  as  this  may  af^)ear,  and  absurd 
as  is  the  consequenee,  yet  there  is  not  a  sin^  reason  irtach 
can  be  gwen  to  invalidate  the  transaction  beforethe  court, 
that  would  not  destroy  any  otlm*  aUenation  made  under  the 
laws  of  the  state.  The  concuno  is  a  remedy  shegives  her 
own  citiaens  to  enforce  their  claims  against  a  debtor;  and  if 
that  raaasdy  does  not  assure  to  them  the  proper^  they  ac- 
qoire  under  ^  in  case  there  is  a  foreign  creditor,  all  her  re* 
medial  laws  are  amockeiy,  and  worse  than  a  mockeiy. 

It  is,  therefore,  ordered,  adjudged  and  decreed,tfaat  the 
judgaasnt  of  the  District  Couit  be  affirmed  with  coats. 
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GCUFvs.  BJ8  kCMEDITOMS.  Earten    DMiiet. 

Jfyrii  1881. 
APPEAL  FROM   THE    COURT  OP  THE   FIRST   DUTRIC?.  .^^ 

The  daliberatioDS  of  crediton  need  not  be  homologated.  govt 

The  charge  of  fraud  against  an  insolvent  must  be  made  on  the  written  vs 

depositions  of  a  creditor,  stttting  specially  the  acts  of  fraud.  "'•  cmimtom. 

If  the  creditors  refuse  a  discharge,  Oie  judge  caanot  |;r«nt  <»e  >  ^q\^^ 

At  a  meeting  of  the  uiBolvent's  creditors,  all  vfho  appeared 
(with  the  exception  of  one)  niade  a  dtedaration  that  the 
schedule  exhibited  ei^idences  of  fraud.  Tfaejr  i4>poiiited  a 
sync^,  and  refused  the  dischwrge.  No  oppositioii  being 
made,  the  i»^oceedings  were  IftooiolQgated,  opoa  in<iCioiB» 
and  the  insolyent  discharged  fixMn  die  paynxeut  of  his  jdebta. 
The  creditors  appealed. 

Ccnradf  for  appdlant 

1.  The  decree  of  homologa^oo  was  inregulur  and  piemar 
ture ;  the  requisite  fcHrmalities  not  having  been  complied 
withy  and  there  being  charges  of  fraud  against  the  insolvent. 

2.  The  court  erred  in  panting  a  disehai^  to  &e  peti- 
tioning creditor. 

Martin^  /.,  delivered  the  opimon  of  the  court. 

The  insolvent  filed  his  petition ;  the  judge  accepted  the 
cession  of  his  goods,  and  a  meeting  at  his  creditors  took 
place  before  a  notary,  at  which  all  the  creditors,  who  ap- 
peared, except  the  insolvent's  wife,  alleged  that  the  schedule 
exhibited  strong  evidences  of  fraud,  and  refused  to  grant 
him  a*discharge ;  the  wife  made  no  allegation  of  fraud,  but 
insisted  on  all  her  ri^its,  privileges,  and  mortgages ;  but  did 
not  speak  of  a  discharge. 

No  opposition  was  made  to  the  proceedings  before  the 
notary;  the  District  Court  homologated  them,  confirmed 
the  nomination  of  the  syndic,  and  dischax^ged  the  debtor 
from  the  payment  of  his  delbts,  according  to  law. 

Several  of  the  creditors  appealed,  whose  counsel  has 
urged  that  the.  homologation  was  irregular  and  premature. 
The  regular  fcnrmalities  not  having  been  complied  with ; 
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Eaftera  |M^t,  gnj  there  beiii£:  charges  of  firand,  and  the  court  erred  in 
v^....,^^^^        dischai^^ng  the  debtor. 

®^^  The  act  of  1817,  2  'foreau's  Digest,  429,  sec.  17,  has 

Hit  cKBDiTOBt.  dcclared  that  it  shall  no  longer  be  necessary  to  have  the 

The  deiiberm-  deliberations  of  creditors  (m  a  case  like  the  present)  homo- 

tioDfl  of  credicon  logated — it  18  clear  nothing  required  or  authorized  the  homo- 
need  Dot  be  hoiDO* 
logated.  legation.    The  appointment  of  the  syndic  might  ha^e  been 

oppoeed  in  court,  within  ten  days  after  the  meeting  of  the 

creditors  ;  after  the  expiration  of  that  delay,  an  oppoaition 

would  have  been  too  kte;  and  it  appears  fifteen  or  sixteen 

days  had  eli^sed  when  the  confirmation  took  place. 

The  charge  of      ^^  ^^  ^'^^  ^  creditors  alleged  that  the  insolvent*^  failure 

SSfve^ijSt  b^  exhibited  strong  evidence  of  fraud ;   but  the  law  allows 

made  on  die  writ-  the  <^>posttion  to  the  surrender  of  goods,  on  the  written 

a^red^^stcMSng  dispositions  of  a  creditor,  stating  specially  the  several  facts  of 

^pi^aii^  the  acta  fr^ud^  being  alleged  against  the  debtor— td.  «ec.  18.    The 

District  Court,  therefore,  did  not  err  in  regarding  the  un- 
U  the  creditors  gwom  and  general  allegations  of  the  creditors,  at  their  meet- 

vefuse  a  discharge  &  -^  "^ 

the  judge  cannot  ing;  but  he,  in  our  opinion,  erred,  in  discharging  the  insolvent 

*^'^  ^*'         .  fix>m  the  jMzymen^  of  his  debts. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  preceeding  to  give  here  such  a  judgment  as,  in 
our  opinion,  ought  to  have  been  given  below ;  it  is  ordered, 
adjudged  and  decreed,  that  the  insolvent  be  relieved  and 
dischaiged  from  every  imprisonment  for  any  debts  con- 
tracted befoi^p  the  surrender,  and  firom  ever}'  judicial  pro- 
ceeding relative  to  the  same,  except  in  case  he  should 
thereafter  acquire  other  property. 
The  costs  of  the  appeal  below  to  be  paid  by  the  estate. 


DJIUJ^OIS  v$.  LEEDS 

APPEAL     FROM    THE    C04JRT    OF    THE    PARISH    AND     CITY 

OF   ICEW-ORLEANS. 
If,  owing  to  irregnlaritiea  in  the  proceedings,  a  public  sale  be  iUegal,  the 
porchaier  moat  return  the  property,  for  he  cannot  bold  it  under  a  nde  wfaicfa 
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is  null  »nd  void.    If,  on  the  contrary,  the  sale  be  perfect,  he  mart  pay  the  Eaatern   District, 
price  and  cannot  keep  both  the  property  and  the  price  he  was  to  pay  for  it  ""i"^  1831. 

The  defendant^  at  a  public  sale  made  by  the  plaintiff,  as       dauitois 
city  marshal  of  New-Orleans,  became  'the  purchaser  of  a        i^ipi. 
slave,  and  refused  to  pay  the  price  or  redeliver  the  property. 
This  suit  was  brought  to  recover  the  price,  or  compel  the 
defeudiDt  to  restore  the  slave. 

The  defendant  set  up  the  following  grounds  of  defence : 

1.  That  the  marshal  was  without  authority  to  sell,  as  the 
City  Court  had  no  jurisdiction  or  right  to  issue  process 
against  real  estate  or  slaves. 

2.  That  the  formalities  required  by  law  for  the  sale  of 
slaves,  were  not  complied  with. 

3.  That  the  slave  was  the  property  of  one  Crocket,  by 
w^hom  he  had  just  reason  to  fear  he  should  be  disquieted. 

Crocket  intervened  in  the  suit  and  took  out  a  commission 
to  prove  title  to  the  slave,  which  was  not  returned.  There 
was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. 

Lockettj  for  appellant. 

1.  The  marshy  has  no  authority  to  sell  real  property ^ 
under  the  laws  creating  the  City  Court. — 1,  Moreau^s  Dig, 
p.  347. — The  judges  of  the  City  Court  are  only  invested 
with  the  same  powers  that  justices  of  the  peace  had,  and 
they  possessed  no  authority  to  seiz6  or  sell  real  property. — 
C  P.  art.  1144, 1146, 1147.  The  act  creating  the  court, 
gives  the  judges  power  to  determine  all  suits  eatcept  of  a 
real  nature. 

3.  The  marshal  gave  no  notice  of  the  seizure  as  required 
by  law,  nor  was  the  sale  advertised*  by  being  posted  up  at 
the  church  and  court-house  door. — C  P.  cart.  654,  668. — 8 
Martin,  N.  &  p.  246. 

3.  The  defendant  had  just  reasons  that  he  would  be  sued 
and  disquieted  in  his  posse'ssicn  firom  the  intervention  of 
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Ea^ro  Diitriet  Cfocket,  and  had  It  right  to  lefiiae  the  priee. — C.  C  art. 
4^  1881.  2535  2595 

4.  The  law  expressly  allows  parchasers  to  retain  the 

price  in  cases  similar  to  the  present. — C  P.  art.  710. 

RoseHuSf  contra: 

1.  The  City  Coart  has  authority  to  issue  prooes»  to  sdze 
and  sell  immoveable  property,  to  testify  its  jtidgmertte ;  but 
whether  it  has  or  not,  the  defendant  cannot  keep  tbe  shvc 
and  the  price  at  the  same  time. 

Porter,  /.,  delivered  the  opinion  of  the  court 

The  defendant  who  purchased  a  slave  at  a  public  sale. 

made  by  the  plaintiff,  marshal  of  tbe  City  Court,  refused 

to  pay  the  price,  or  redeliver  the  property  to  the  petitioner. 

He  is  now  sued  for  the  price  of  the  adjudication,  with 

interest  and  costs;  or  to  restore  the  slave  and  pay  hire  for 

him.     His  answer  sets  up  various  irregularities  in  the  pro- 

*  ceedings  by  wluch,  as  he  contends,  the  sale  was  null  and 

void. 

If  owing  to  ir-      If  this  defence  be  sustained  by  the  facts,  the  defendant 

poceediD^^^    a  ^^^  retum  the  slave,  for  he  cannot  hold  him  under  a  sale 

pubUcMie^^me-  ^hi^h  ^qjq  yQy,    if^  OH  {^  contrary,  the  feels  do  not  sus- 

must  return   the  tain  it,  then  he  must  pay  the  price,  for  he  cannot  keep  the 

piop0rty.    for    he 

cannot  hold  it  un-  property  and  the  money  he  was  to  pay  for  it.  So  that 
nSi'and  void!^  i^  ^^ich  cver  Way  the  ease  is  Considered,  judgment  must  be  for 

on  the    contrary!  the  plamtiff. 
the  aale  be  perfect  '^ 

he  must  pay  the      The  decree  of  the  court  of  the  first  instance,  which  am- 

price  and    cannot 

keep  both  the  pro-  demns  the  defendtmt  to  the  debt  and  costs,  we  think  meets 
^^  he'^^waa  to  the  justice  of  the  case,  and  it  is,  therefore,  ordered,  adjudged 
pay  for  it  qi^}  Jeereed,  that  it  be  affirmed  with  cost& 
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DEVLVf  w.  HIS  CREDITOnS^KdOAjr  AJTD  CO.    APP^TS.  Etitom    District, 

^^..Mdy  18S1. 
APPEAXi     FROM     THE     COURT    OF    THB     PARISH    AND    CITT 


OF   NEW-ORLEANS. 

Where  negotiable  notes  are  delivered  as  security  for  a  debt,  vod  no  ftii-  *i5*  c^^'JJ'o^s- 
thentic  act  is  made  to  evidence  the  pledge,  they  will  not  confer  a  preference 
in  case  of  insolvency. 

Opposition  was  made  to  the  homologation  of  the  tableau 
of  distribution  for  this :  That  there  was  no  account  therein 
of  certain  notes  which  were  deposited  with  John  Hagan 
&  Co.  by  the  insolvent,  and  which  formed  part  of  the  pro- 
perty ceded  by  the  latter  to  his  creditors."  To  prove  the 
deposite,  interrogatories  were  propounded  to  John  Hagan  & 
Co.  who,  in  answer  thereto  stated :  that  the  insolvent,  pre- 
vious to  his  failure,  and  at  the  time  of  their  incurring  respon-. 
sibility  on  his  account,  had  endorsed  over  and  put  into  their- 
possession,  the  notes  (which  were  negotiable)  as  collateral' 
security.  Upon  these  facts,  the  court  a  quo  sustained  the 
opposition  and  ordered  that  the  notes  be  delivered  up  to  the: 
syndics.    Hagan  &  Co.  appealed. 

Pierce,  for  appellants,  argued  as  follows :  It  is  sufficient 
for  the  court  to  look  at  article  2074  of  the  Napoleoii  Code» 
to  be  satisfied  that  its  construction  cannot  affect  the  present 
question,  which  rests  upon  the  construction  of  articles  3123, 
3127  and  3128  of  our  code,  to  which  there  is  nothing  simi- 
lar in  the  Code  Napoleon.  Article  2084  of  the  French  Civil 
Code  expressly  states,  that  the  dispositions  there  made  are 
not  applicable  to  matters  of  commerce. 

Now,  in  our  former  code  of  1808,  p.  446,  article  6,  there 
is  a  provision  similar  to  2074  of  the  French  Code,  and  the 
same  in  3125  of  our  own  new  code ;  y\3t  no  one  ever 
pledged  a  promissory  note  by  other  formality  than  endors- 
ment  and  delivery.  The  reason  of  this  was,  that  it  was 
understood  not  to  affect  such  transactions  as  were  regulated 
by  the  custom  of  merchants.  The  only  difficulty  in  this 
case  is,  in  deciding  if  the  law  merchant  has  been  abrogsted 

82 
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EMtera  Dittriet,  by  the  new  articles  3127  and  3128  of  our  Cml  Code  of 
v,^^.^,.,,^  1825;  we  say  that  they  have  not — ^that  3127  provides  that  a 
dk'Tlxh        credit  not  negotiable  must  be  pledged  by  authentic  act,  or 

HIS  cRBDiTORs  by  act  under  private  signature,  duly  recorded;  and  that  a 
^ofi      o,^    ^^py  ^j.  ^.^  ^^^  j^jy^  recorded,  shall  be  served  upon  the 

debtor;  but  that  article  3128  says,  that  no  notice  is  required 
in  the  case  of  notes;  because,  in  case  of  notes.it  suffices  that 
the  note  shall  have  been  endorsed  by  the  person  pledging  it, 
to  invest  the  creditor  with  the  full  privilege  of  a  pledgee ; 
and  that,  therefore,  the  law,  as  it  stood,  is  not  repealed :  that 
DO  repeal  can  be  presumed,  and  the  article  is  express  that 
it  suffices  to  endorse  the  note,  to  give  the  privilege  ;  and  that 
article  3123  is  not  contradictory  to  this,  for  31^  explains  its 
meaning  which  is,  that  he  still  endorses  the  negotiable 
note,  though  he  does  make  an  act  of  pledge — but  that  this 
endorsement  suffices* 

The  ordinance  of  1673,  articles  8,  9,  says  nothing  of  bills 
or  promif  sory  notes;  and  Merlin's  report  of  a  decision,  in 
1769,  does  not  refer  to  the  ordinance  ;  nor  does  it  say  that 
the  bearer  of  the  billsy  without  public  act,  would  not  have 
been  good ;  it  could  not  have  been  a  decision  under  it,  as  he 
refers  to  the  code,  art.  2075,  which,  in  art.  2084,  expressly 
excludes  matters  of  commerce. 

Conradj  contra. 

The  provisions  of  the  code,  requiring  the  recording  of 
pledges,  are  general,  and  refer  to  every  description  of  pledge, 
vrithout  distinction;  and  the  clause,  in  art.  3128,  only  dis- 
penses with  the  necessity  of  notification,  in  the  case  of 
negotiable  instruments,  and  cannot  be  understood  to  dis- 
pense with  the  registry  required  by  the  previous  articles, 
any  more  than  it  can  be  understood  to  dispense  with  the 
delivery  required  by  the  article  3129,  which,  it  is  admitted, 
it  does  nbt  He  referred  the  court  to  Sirey  Code  annotiy 
page  321,  on  the  2074  article  of  the  Code  Civil,  from 
which  tb«  article  of  our  code  relied  on  (the  3135)  ii  copied 
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verbatim.  Prom  the  case  therein  referred  to,  to  be  found  in  ^■■*®"*^^'^fiiSf » 

'  May  18S1. 

the  Rapports  of  the  same  author,  the  courts  of  France  have       s-*^^<^.»^ 
decided  that  this  article  refers  to  commercial  as  well  as  to        d^ji*** 
other  matters.     Also,  to  the  Repertoire  de  MerltTu  verbo  hu  ca^i^vtob*. 
Gagey  from  which  it  appears,  that  according  to  the  ordinance 
from  which  the  above  article,  in  the  Code  Napoleon,  was 
taken,  pledges  of  promissory  notes  were  required  to  be 
recorded  tis  well  as  every  other  description  of  pledged 

Porter^  /.,  delivered  the  opinion  of  the  court. 

Opposition  was  filed  in  this  case  to  the  tableau  of  distri- 
bution, because  certain  notes  deposited  by  the  insolvent  in 
the  hands  of  the  appellants,  who  are  his  creditors,  had  not 
been  taken  possession  of  by  the  syndics,  and  accounted  for 
as  part  of  the  estate. 

The  court  sustained  the  objection,  and  this  appeal  is  taken 
from  its  decision. 

The  notes  were  negotiable,  and  were  endorsed  by  the 
msolvent.  They  were  placed  in  the  hands  of  the  appellants 
some  time  before  his  failure,  as  collateral  security,  for  en- 
gagements  the  depositaries  had  come  under  for  him. 

This  transaction  the  appellees  insist,  formed  the  contract 
of  pledge,  which  must  be  evidenced  by  a  public  act,  or  by  a 
private  one,  duly  registered  in  the  ofHce  of  a  notary  public, 
at  a  time  not  suspicious.  The  appellants  contend,  that  this 
mode  of  evidencing  a  pledge  is  not  necessary  when  the 
object  given  is  negotiable  paper  :  That  it  is  sufficient,  if  it 
be  endorsed. 

f 

The  case  turns  on,  and  must  be  decided  by  the  positive 
provisions  of  our  code. 

The  first  article  necessary  to  be  cited  is  the  3123d.  It 
provides,  *'  that  when  a  debtor  wishes  to  pawn  a  claim  on 
m  other  person,  he  must  make  a  transfer  of  it  in  the  act  of 
pledge,  and  deliver  to  whom  it  is  transferred,  the  note  or 


964  OF  THE  STATE  OF  LOUISIANA. 

'•***"'i^^'!Sl«J'  obligation,  which  proves  its  existence,  if  it  be  under  private 

^My  loSI. 

flignaturey  and  muBt  endorse  it  if  it  be  negotiable/' 


From  this  enactment,  an  act  of  pledge  is  required  in  all 

CHcniTORS.  ca 


DSTLfH 

98. 

HTf  cRcniTORs.  cascs,  and  where  the  paper  is  negotiable,  the  paper  must 

also  be  endorsed.  This  conclusion  is  obtained  without  inter- 
pretation, and  is  free  finom  all  doubt.  It  is  the  result  of  the 
express  language  of  the  law. 

The  next  article  of  the  code  declares  the  extent  of  the 
prmlege  conferred  by  a  pawn  thus  obtained;  and  the  3125 
enacts  that  this  privilege  shall  take  place  against  third  per- 
tons  mly^  in  case  the  pawn  is  proved  by  authentic  act,  or  by 
an  instrument  under  private  signature,  duly  registered  at  a 
time  not  suspicious. 

So  that  if  these  enactments  stood  alone,  there  can  be  no 
doubt,  the  claim  of  the  appellants  could  not  be  sustained. 
But  they  rely  on  subsequent  articles  of  the  code  to  support 
their  pretentions. 

The  3127  **  provides,  that  in  case  the  pawn  consists  of  a 
credit  not  negotiable,  to  enable  the  creditor  to  enjoy  the 
privilege  above  mentioned,  it  is  necessary,  not  only  that 
proof  of  the  pledge  be  made  by  an  authentic  act,  or  by  act 
under  private  signature  duly  recorded,  as  stated  io  the  prece- 
ding article;  but  that  a  copy  of  this  act  shall  have  been  duly 
^served  on  the  debtor,  of  the  credit  given  in  pledge." 

The  3128th  article,  on  which  the  appellants  mainly  rely, 
is  as  follows :  **  On  the  other  hand,  the  notification  of  the 
act  of  pledge  to  the  person  owing  the  debt  pledged,  shall 
not  be  necessary,  if  the  debt  is  evidenced  by  a  note  or 
other  obligation,  payable  to  bearer  or  order;  because,  in  that 
case,  it  vnll  suffice  that  the  note  shall  have  been  endorsed 
by  the  person  pled^ng  it,  to  invest  the  creditor  vrith  the 
privilege  above  mentioned.''  * 

The  latter  clause  of  this  article,  it  is  contended,  explains 
the  3123d  article,  so  as  to  make  endoraement  alone  suffici- 
ent to  eoiistiiote  the  pledge. 
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This  explanation  is  of  too  forcible  a  kind  to  enable  us  to  ^^^^  ^*i8si* 
adopt  it ;  for  it  contradicts,  and  renders  completely  inopera-        v^-.-^-^^ 
tive,  the  rule  prescribed  in  the  previous  enactment.     It  is  a        ©uvlin 
known  principle  in  the  construction  of  statutes,  to  give,  if  pos-  ""  crbditors. 
sible,  all  parts  of  them  effect.      The  mterpr^tation  of  the  ap- 
pellants violate  this  rule.  The  3123d  requires  an  act  of  pledge 
and  endorsement     The  3128th,  according  to  this  interpre- 
tation, makes  endorsement,  without  an  act  of  pledge,  suffi- 
cient.    So  that  the  provision  in  respect  to  the  act  of  pledge  „^**®'®  ne^otia- 
has  no  effect.    The  construction  of  the  appellees  appears  to  livered  as  a  securi- 
us  more  sound.     The  intention  of  the  legislator  was  to  dis-  no  authentic  act  is 
pensc  with  the  notification,  in  case  the  paper  was  negotiable,  ^*e%\ed^^^\hey 
and  nothing  more.     The  commencement  of  the  article  clear-  ^*'l  °°*  confer  a 

^  ^     .  ,  preference  in  case 

ly  shews  this.     The  general  language  of  its  conclusion,  must  of  insolvency, 
be  Umited  to  the  evident  intention  of  the  law  maker. 

The  rule  of  construction  just  alluded  to,  like  all  other 
general  ones,  is  founded  in  good  sense.  It  would  be  neither 
philosophic,  or  true,  to  attribute  to  men  of  the  lowest  grade 
of  understanding,  the  intention  of  doing  a  thing  one  mo- 
ment, for  the  purpose  of  undoing  it  the  next.  It  can  never 
be  presumed  of  the  legislative  authority,  and  it  is  impossible 
to  resist  tfa^  conviction,  that  had  they  changed  their  intention 
between  the  time  they  passed  the  3123i  and  3128th  articles, 
they  would  not  have  altered  the  phraseology  of  the  first,  in- 
stead of  throwing  into  the  latter  expressions  of  a  general 
kind,  and  doubtful  import,  to  correct  their  error. 

We  had  written  thus  far,  when  it  occurred  to  us  to  exam- 
ine the  report  of  the  jurisconsults,  who  were  employed  to 
prepare  the  amendments  to  the  code,  and  we  find,  on  a  pe- 
rusal of  it,  a  fiill  confirmation  of  our  ideas.  On  the  3128th 
article,  which  was  drawn  up  by  them,  they  observe :  ^  The 
person  owing  the  debt  pledged,  when  it  is  a  requirable  note, 
being  bound  only  to  pay  the  bearer  of  it,  we  have  thought 
it  was  useless  to  notify  him  of  the  act  of  pledge,  in  the  caM 
of  a  similar  transfer."    They  who  prepaiwl  ihis  article  thtn. 
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Eaitera  Dib^t,   did  not  c<»itemplate  the  endorsement  should  stand  in  place 

y^^0^^^^^         of  the  act  of  pledge :  on  the  contrary,  they  recognize  its 

DBVI.UI       existence,  and  merely  dispense  with  the  notification.     The 

Hit  cKBDiTOKt.  Icgislaturc  had  this  report  before  Ihem  when  they  adopted 

aganif     *qp     ^  amendments  to  the  code,  and  we  have  good  reason  to 

believe  these  amendments  were  passed  in  the  sense  of  those 
by  \iihom  they  were  prepared.  See  page  YXIth  of  the  re- 
port. 

Something  was  said  of  the  custom  of  merchants.  That 
custom  is  entitled  to  attention,  when  it  is  not  opposed  to  po- 
sitive law.  But  the  opinions  of  that  portion  of  the  commu- 
nity can  ndther  inform  the  court,  nor  in  any  respect  influ- 
ence its  judgment  in  constniing  a  recent  statute. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


BEJVITE  9$.  ALVA. 

AYFBiLJj     FROM     THE    COURT     OF   THE     PARISH     AND    CITY 

OF    NEW    ORLEANS. 
By  the  laws  of  Sptln  pretcription  ran  agaiof  t  a  married  irpman  dmiag 
coverture,  for  her  pharaphemal  rigfati. 

The  facts  are  stated  in  the  opinion  of  the  conrlVleliveT- 
ed  by 

Porter  1  /. 

The  petitioner  was  married  in  the  year  1786,  to  one 
Ghiillaume  Benite.  Sometime  subsequent  to  the  marriage 
he  purchased  a  lot  of  ground,  situated  in  this  city,  and  sub- 
sequently sold  it  to  the  father  of  the  petitioner.  The  father 
died  in  the  year  1795;  and  immediately  after  his  death,  the 
husband  sold  again  the  property  to  one  Gonzalez,  under 
whom  the  present  defendant  claims.  The  petitioner  ^was 
separated  in  property  from  her  husband  in  the  year  1830. 

This  action  is  birooght  by  her  to  recover  fix)m  the  defend- 
ant part  of  the  lot  of  which  her  father  died  possessed;  and 
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which,  she  alleges,  her  husband  sold  contrary  to  law,  and  ^"'^''^if  ^^^ai' 
against  her  consent.  s^'v^ 

The  purchaser  from  her  father,  and  his  successors,  includ-        bbkitb 
ing  the  present  defendant,  have  been  in  peaceable,  public,         axiTa. 
and  uninterrupted  possession  of  the  premises  for  thirty-four 
years  previous  to  the  institution  of  this  suit.  They  plead  pre- 
scription against  the  demand  of  the  petitioner. 

The  court  below  gave  judgment  against  the  defendant, 
and  she  appealed. 

It  is  not  contested  that  the  purchaser  had  not  the  title, 
good  faith,  and  length  of  possession  that  would  have  eina- 
bled  him,  under  the  laws  of  Spain,  to  plead  the  prescription 
often  years.  But  the  petitioner  contends,  that  the  provision 
in  our  ^code,  which  suspends  prescription  during  marriage, 
where  the  action  of  the  wife  might  be  prejudicial  to  the 
husband,  was  common  to  the  Spanish  jurisprudence;  and 
that,  although  ten  years  had  elapsed  from  the  sale  to  the 
time  when  the  Civil  Code  was  adopted,  stiU  the  prescription 
did  not  run. 

The  case  turns  on  this  question.  The  property  alienated 
was  paraphernal:  but  neither  in  relation  to  it,  nor  to  dotal 
effects,  do  we  find  the  laws  of  Spain  to  conform  with  the 
provisions  of  our  code. 

,  By  the  latter,  the  dowry  of  the  wife  is  imprescriptible  du- 
ring marriage,  unless  a  separation  takes  place.  By  the  8 
law  of  the  23  title  of  the  Zd  Partidas  it  may  be  prescribed 
for,  if  the  wife  Imows  of  the  husband's  dissipation,  and  neg- 
lects to  bringjher  action.    La.  Code^  3490. 

In  relation  to  the  estate  of  the  wife,  which  is  parapher- 
nal, the  discrepancy  is  more  strongly  marked.  The  article 
in  our  code  which  preserves  the  wife's  rights  during  mar- 
riage, when  the  action  she  might  bring  to  maintain  them 
would  cast  a  reflection  on,  or  affect  the  interests  of  her  hus- 
band, is  taken  from  the  French  juriaprudence:  and  the  deli- 
cacy which  suggested  it  does  not  seem  to  have  been  equally 
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Etftem    District  fostered  and  rewarded  in  Spain.     Febrero  teHs  us  thaL 

May  1831.  '^  ,  , 

,^^^^^,.^^^       though  prescription  does  not  run  against  the  wife  for  her  do- 

BBNiTs        tal  property  during  marriage,  unless  she  knew  the  husband 

▲LVA.         was  dissipating  it,  it  does  run  for  the  paraphernal;  because 

she  may  obtain  an  order  from  the  judge,  that  her  husband 

give  her  license  to  sue.     Febrero^  p.  %  lab.  3,  Cap.  2.  Sec, 

4.  No.  243. 

Counsel  have  contended  that  this  rule  only  applies  to  ca> 
ses  where  the  husband  neglects  to  take  the  wife's  property 
into  possession,  and  not  to  those  where  he  has  received,  and 
alienated  it.  No  authority  has  been  produced  for  this  ex- 
ception; and  we  see  no  solid  ground  on  which  it  can  rest. 
The  passage  quoted  from  FebreiVy  shewing  the  right  of  the 
wife  to  sue  for  the  property,  at  the  dissolution  of  the  mar- 
riage, which  her  husband  may  have  alienated,  evidently 
contemplates  those  cases  where  the  purchaser  has  not  ac- 
quired the  object  a  sufficient  length  of  time  to  hold  by  pre- 
scription. It  is  speaking  of  the  general  rights  of  the  wife, 
without  a  consideration  of  the  exception  which  might  be  op- 
posed to  her  action,  in  particular  cases.  Fiebrero^  Art,  fid. 
Lib.  1.  Cap.  3.  Sec.  1.  Nas.  47,  ^  and  49. 

The  article  in  our  code  was  taken  from  the  2256th  of  the 
Napoleon,  and  copies  it.  That  was  derived  firom  Pothier, 
who  assigns  as  a  reason  for  it,  that  the  influence  which  the 
husband  exercises  over  the  wife,  is  supposed  to  have  pre- 
vented her  bringing  an  action  during  this  marriage.  Several 
of  the  provinces  of  France,  he  says,  act  on  the  principle;  and  , 
he  states  it  to  be  a  case  for  the  appUcatfon  of  the  rule,  contra 
mm  valentem  agere  rum  currit  proBScriptio.  Dard^  in  bis 
commentary,  or  rather  his  annotations,  on  the  Napoleoo 
Code,  refers  to  the  French,  and  not  to  the  Roman  law,  iot\ 
the  origin  of  the  2,256th  article  of  that  work. 

The  rule  contra  non  valentem  agere  non  currit  preBscrip* 
tio,  is,  no  doubt,  a  sound  one;  and  where  there  is  an  impo9* 
sibility  to  sue,  its  force  and  equity  cannot  be  disputed:  it 
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BEHITB. 


is  a  necessary  consequence  of  laws  in  relation  to  prescrip-  EMiern   ^*'^^^^> 

tion;  or,  rather,  it  flows  from  the  very  principles  on  which 

they  are  established.    But  where  it  is  extended  to  cases 

where  there  is  not  an  impossibility  to  bring  an  action;  to. 

those  where  there  is  no  other  impediment  but  that  which  is 

supposed  to  exbt  in  an  unwillingness  to  sue,  from  motives  of 

delicacy,  affection,  or  marital  influence,  the  exception  ceases.  « 

ft 

to  be  one,  which  is  presumed  universal,  as  arising  out  of 
the  nature  of  things,  and  must  depend  for  its  force  on  Ijie 
laws  of  the  particular  country,  which  govern  the  transaction,, 
to  which  it  is  sought  to  be  ^plied. 

Our  researches  do  not  enable  us  to  say,  it  has  ever  been 
extended  so  far  in  the  Spanish  law.    On  the  contrary,  as  gpS^^^riJJio^ 
often  as  the  writers  speak  of  the  matter,  they  recognise  a  dif-  ran  against  a  mar- 

r^i^-  1  /•••^ii/'  ri**^    woman    du- 

ferent  doctnne:  and  we  are  of  opuuon  the  plea  of  prescript  ring  coyerture  for 
tion,  in  this  case,  must  be  sustained.  Jw  j>haraphem.l 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  parish  court  be  annulled,  avoided,  and  re- . 
versed;  and  that  there  be  judgment  f6r  defendant,  with 
costs  in  both  courts. 


AFPSAL   WnOU   THX    COURT   OF    THB    PARISH   AlfD    CITT 

OF   NSW-ORLEAN8. 

PorteTf  /.,  delivered  the  opinion  of  the  court 
The  case  ia;  in  all  respects,  similar  to  that  of  the  same 
plaintiff  against  AlvOf  jast  decided;  and  must  receive  a  simt« 
lar  decision.  • 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Sarish  Court  be  aniwUed,  avoided,  and  re- 
versed. And  it  is  further  ordered,  adjudged,  and  decreed, 
that  there  be  judgment  for  defendant,  with  qmIs  in  both 
eourts.  ^ 

T2 
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EaBtem    Dutnct,  PALMER  m.  SdTXSS  JlATD  CO.-^SVATDJCS  OF  FBJUfKUJT 

^^  iwi  ijrrERVEJ>rjj^  g. 

APPEAL   FROM   THE    COURT  OF  THE    FIRST    DISTRICT. 

One  who  receives  a  note  aa  a  hroker  cannot  claim  any  property  under  it 

H  A¥NBS  H  CO.    ta  a  creditor  of  the  bailor. 
Syndics  o/F^ank^  i  .      »  •       » 

&i  interpemng.       The  plaintiff  'Was  a  broker,  and  m  thai  capaetty  received 

from  one  Franklin,  a  note,  to  be  discounted.  He  refused, 
when  called  on,  to  deliver  up  the  note;  but  offered,  in  dis- 
charge of  it,  other  notes  which  he  held  of  Franklin.  After 
the  failure  of  Franklin,  suit  was  instituted  against  the  makers 
of  the  note;  in  which  the  syndics  of  Franklin  intervoned, 
and  claimed  the  proceeds,  alleging  that  the  note  formed  part 
of  the  effects  surrendered  by  Franklin  to  his  creditors,  and 
came  into  the  possession  of  the  plaintiff  by  false  and  fraudu- 
lent pretences.  There  was  judgment  for  the  interveniiig 
party;  and  the  plaintiff  appealed. 
Carleton  and  Lockett  for  appellant. 
Pierce  and  BTCaki  for  appellees. 

Porter^  J.  delivered  the  opinion  of  the  court: 
Suit  is  brought  against  the  defendants,  on  their  promisso- 
ry note.    The  interveners  claim  property  in  the  instrument 
sued  on,  alleging  it  came  into  the  possession  of  the  plaintiff 
by  false  and  fraudulent  pretences. 

The  evidence  shews  the  plaintiff  acted  in  the  capacity  of  a 

broker;  that  the  note  was  handed  to  him  by  an  agent  of  the 

insolvent,  previous  to  his  failure,  to  be  discounted;  that  be 

received  it  for  that  purpose,  and  having  once  got  it  into  his 

possession,  he  refiised  to  deliver  the  proceeds,  and  oflfened  in 

dischai^  of  it,  other  obligations  of  the  insolveBt  debtor, 

which  had  beeif  assigned  to  him. 

Thefe  was  judgment  in  firror  of  the  interveners  in  the 

One  who  re-  court  of  die  first  instance,  and  the  plaintiff  appealed.     The 

^'broker  "cannot  cause  as  between  them  and  the  defendants,  was  coiitiniied. 

claim  any  pro^rty.     ^fe  think  the  court  did  not  err.    The  note  was  delivered 

of  the  bailor.        to  the  plaintiff  in  his  character  of  broker,  to  be  discounted; 
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und  bis  receiving  it  as  such,  made  him  the  agent  <^  the  in*  ^^^^T!  ^»tri*t 
BoWent    His  snbsequent  attempt  to  turn  this  transaction 


into  a  contract,  by  which  he  acquired  a  right  in  himself  to 

the  bill,  is  very  unjustifiable;  it  is  as  imm(»ral  as  it  is  illegal,    hayheb  it  co. 

A  late  statute  of  the  British  parliam^t  makes  acts  similar  to  ^^^^i^' 

that  of  the  plaintiff,  a  misdemeanor  punishaUe  with  transpor* 

tation,  not  exceeding  fourteen  years.    It  would  seem  that  a 

legislation  of  the  same  kind  would  not  be  without  its  utility 

in  this  state.— C^i^  an  BitU,  Ed.  1830.  P(^e  1 14. 

There  is  no  prayer  for  damages,  or  we  should  have  con- 
demned the  plaintiff  to  pay  ten  per  centum  on  the  amount 
in  dispute,  for  bringing  a  caae  before  the  court  in  which  he 
could  have  had  no  other  object,  but  to  delay  the  parties  enti- 
tled to  the  note  from  receiving  its  proceeds. 

It  is  therefore  ordered,  adjndged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


COTTOJ^vs,  CVhLBjr. 
APPEAL     FROM    THE    COVET    OF    TBE    PARISH    A9D     CITY     ^ 

OF  NEW-ORIiEAIIC. 

If  a  ddeodantdengr  tiMt  he  it  ^etr,  ke  caanot  be  mede  liable  until  it  be 
ehewn  that  he  accepted  the  inheritance,  althon^^  by  the  will,  be  be  appoin- 
ted executor  aad  residuary  legatee. 

The  defendant  was  sued  as  the  only  heir  of  one  Cooksey, 
who  died  indebted  to  the  plaintiff  in  the  sum  of  $425.  The 
petition  was  excepted  to  on  the  following  grounds:  1st,  that  * 
the  defendant  was  not  the  only  heir  of  Cooksey,  as  alleged  in 
the  petition:  2d,that  the  petition  'did  not  fet  forth  that  Cook- 
sey lefl  any  succession,  where  such  succession  was  situate, 
or  that  the  defendant  had  accepted  the  same,  either  uncon- 
ditionally or  under  the  benefit  of  inventory:  3d,  that  Cook- 
sey resided  in  the  state  of  Virginia,  where  he  lefl  a  will, 
whiciv  according  to  the  laws  of  that  state,  must  be  adminis- 
tered either  by  an  executor,  or  administrator  cum  tegtamert" 
to  annexe;  whose  duty  it  is  to  pay  all  the  debts  of  the  estate; 
who  keeps  possession  of  it,  giving  security  for  the  faithful  ad- 
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Eattern^  Di«brkt.  ihinistrntion  of  the  same,  ontil  all  the  debts  of  such  estate 

v^-v'-^^       are  duly  liquidated  and  paid:  upon  which  event  alone,  such 

COTTON         executor  or  aduiistrator  is  bound  to  pay  over  the  balance, 

cuLLiir.        if  any,  to  the  heurs  or  legatees  of  his  testaton  4th,  that  the 

petition  did  not  allege,  that  the  deceased  left  any  property 

within  the  jurisdiction  of  the  court,  or  that  the  defendant  had 

received  any  part  of  the  estate.    These  exceptions  were 

overruled;  and  the  defendant  answered  by  denying  that  he 

was  the  heir  of  Cooksey,  or  in  any  manner  bound  to  pay  his 

debts. 

It  appeared  from  the  evidence,  that  Cooksey  was  a  resi- 
dent of  the  state  of  Virginia;  that  he  died,  leaving  a  will, 
wherein  the  defendant  was  appointed  his  executor  and  re- 
siduary legatee;  that  the  defendant  proved  the  will  in  Vir- 
ginia, where  he  qualified  as  executor,  and  gave  bond,  &c. 

From  these  (acts  the  Judge  a  quo  was  of  opinion  the  de- 
fendant had  made  himself  liable,  and  gave  judgment  accord- 
ly«    The  defendant  Appealed. 

Schmidt  for  appellant 
#       'Cannon^  for  appellee,  contended, 

1st.  The  appellant  has  himself  proven  the  will  of  Cook- 
sey; in  which  will  he  is  appointed  testamentary  executor  and 
residuary  legatee,  or  in  the  language  of  our  laws,  universal 
heir. 

3d.  The  probate  and  homologation  of  the  will  at  once 
vested  in  him  the  estate  in  his  twofold  capacity  of  testamen- 
tary executor  and  of  heir,  without  any  other  demand  being 
necessaiy;  for  our  code  (the  laws  of  Virginia  not  being 
shown)  says:  '^Neither  is  the  testamentary  executor  who  has 
the  seizure  of  the  estate,  and  who  is  at  the  time  a  legatee, 
bound  to  demand  the  delivery  of  his  legacy.  He  can  retain 
itin  hb  possession,  subject  to  the  same  restitution.^ — C  C 
art.  1621. 

3d.  The  defendant  has  not  made  any  protest  or  declara- 
tion, that  he  severed  his  capacities  of  testamentary  executor 
and  of  heir,  which  is  fatal  against  him.    Our  Code  savs: 
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''He  who  is  called  to  the  sucoenion,  being  seized  thereof  in  Extern  D'jtrict, 
right,  is  considered  as  heir,  as  he  has  not  manifested  the  will       n^k^^ 
to  divest  himself  of  that  right  by  renouncing  the  succession*'*        ootton 
—C.  C.  art.  1,007. 

4th.  '^The  renunciation  of  a  succession  is  not  presumed:  it 
must  be  made  expressly  by  public  act  before  a  notary,  in 
presence  of  two  witnesses." — C.  C.  ctrt,  1,010. 

5th.  The  defendant  has  not  renounced,  he  only  demeAihat 
he  is  heir.  The  plaintiff  was  only  bounds  then,  to  show  that 
the  defendant  was  heir.  The  defendant  ought,  when  sued  for 
a  debt  of  the  deceased,  to  have  taken  the  benefit  of  an  inven* 
tory,  or  to  have  renounced  the  succession.  Omitting  to  do 
this,  he  has  rendered  himself  liable  to  pay  the  amount  of  the 
debt. 

Martin^  /.,  defivered  the  opinion  of  the  court 

The  defendant,  sued  as  the  only  heir  of  Cooksey,  except* 
ed  to  the  petition  on  the  following  grounds: 

1st.  That  he  is  not  the  only  heir  of  Cooksey,  as  therein  al- 
leged. 

2d.  That  the  petition  did  not  state  that  the  deceased  had 
left  any  property,  where  situated,  or  that  the  defendant  kad 
accepted  the  succession,  either  generally  or  with  the  benefit 
of  inventory. 

3d.  That  the  petition  sheweth  the  deceased  was  a  resi- 
dent  of  Virginia;  that  he  left  a  will;  and  his  estate,  accord* 
ingto  the  laws  of  that  state,  is  to  be  administered  by  the  ex* 
ecutor,  who  has  the  possession  of  it  till  the  debts  are  paid. 

4th.  That  the  petition  does  not  state,  directly  or  indirectly, 
that  the  deceased  left  any  property  in  Louisiana. 

These  exceptions  being  overruled,  the  defendant  d^iied 
he  was  Cooksey's  heir,  and  pleaded  the  general  issne. 

It  was  proved  that  Cooksey  was  lost  at  sea,  leavinga  will 
by  which  he  appointed  the  defendant  his  executor  and  re- 
siduary legatee;  that  the  defimdant  proved  the  will  m  Bich- 
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^'***'5i«^iM***  n*^™'*  Vii^ia,  and  gav«  bond,  acoordkig  to  law,  Smp  the 

ftithfiil  execution  of  the  wOl. 


Irwin  deposed  that,  in  a  conversation  with  the  defendant, 
he  has  understood  something  of  the  defendant's  attending 
to,  or  superintending,  the  sab  of  slaves  belonging  to  the  es- 
tate of  the  deceased;  and  that  the  witness  farther  under- 
stood that  Priddy  was  agent  of  a  firm  that  had  existed  in 
Richmond  between  one  IVentis  and  the  deceased;  and  that 
since  the  death  of  the  latter,  he  has  understood,  the  defend- 
ant gave  Priddy  instructions  with  regard  to  the  disposal  of 
slaves  belonging  to  the  partnership.  From  conversations 
with  the  defendant,  the  witness  has  inferred,  that  the  former 
and  other  persons  were  the  heirs  of  the  deceased.  He  has 
further  understood  that  there  is  property  of  Coduey  & 
Prentiss's  in  New-Orleans;  and  the  defendant,  as  one  of 
Cookse/s  heirs,  expects  to  receive  property  fiom  Prentis. 

Priddy  deposed  he  has  heard  the  defendant  say  he  wbs 
one  of  Cooksey's  heirs;  that  the  witness  has  fimds  belonging 
to  the  firm  of  Cooksey  &  Prentis;  that  he  has  not  paid  any 
money,  or  delivered  any  note  to  the  defendant,  as  heir  of 
Cooksey. 

On  this  testimony  the  Parish  Judge  was  of  opinioB,  that 
the  defendant  being  executor  and  residuary  legatee,  and 
having  proved  the  will  and  taken  on  himself  the  charge  of 
its  execution,  he  made  himself  liable  to  account  for  the  regu- 
larity of  his  administration  to  every  creditor  of  the  estate^ 
who^  on  proof  of  his  claim,  becomes  eotitlM  to  be  satisfied 
out  (^  the  funds  of  the  estate  in  the  exeeutc»-'s  hands.  The 
court,  after  this,  being  satisfied  of  the  plaintifi**s  daim  on  the 
If  a  defendant  ^^^^^>  8^^^  judgment  against  the  defendant;  presinnii^, 
deny  Uiat  he  is  g^m  |}ie  hme  penalty  of  his  bond,  in  Ykirinia,  as  executor, 

heir,  he  cannotbe  o    ry-       /  »  o— -» 

made  liable  until  ($20,000,)  ttiat  the  estate  IS  sufficient  to  pay  aH  its  debts, 
he  accepted   the      F^m  this  judgment  the  defendant  appealed. 
^^^*^^     He  was  sued  as  hein  k  must  therefore  be  shewn,  before 
^^i^^ffl  ^  be  made  liable  in  the  present  suit,  thi^  he  accepted  the 


legatee.  inheritance. 
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We  have  doubted  whether  the  negative,  ki  his  first  exoep-  ^••**^.^®»^f 
lion,  was  not  pregnant  with  the  afiinnative  that  he  was  one      \^-sr^/ 
of  the  heirs.    He  was  sued  as  the  indy  heir;  and  exeepted        cotton  . 
to  the  petition,  as  incorrectly  charging  him  in  a  capacity       cvi^iMBs 
which  he  did  not  possess.    It  appears  to  us,  on  reflectkiD, 
the  exception  is  a  mere  denial  of  the  aUegation  in  the  peti- 
tion. 

There  is  no  evidence  of  any  act  of  the  defendant  as  heir, 
except  what  Irwin  says :  that  in  a  conversation  with  him, 
he  understood  something  of  his,  the  defendant's,  attending  to, 
or  superintending  the  sale  of  the  deceased's  slaves.  What 
that  something  was,  the  witness  does  not  state.  To  this 
part  of  the  evidence  the  first  judge  does  not  appear  to  have 
attached  any  importance.  The  nature  of  the  instructions 
the  defendant  gave  in  relation  to  the  partnership  slaves,  we 
are  not  informed;  and  Freddy,  the  agent  of  the  partnership, 
ui  whose  hands  its  slaves  were,  is  absolutely  silent. 

When  we  consider  that  the  defendant  was  executor  to 
the  deceased's  will,  which  contains  several  legacies  to  other 
persons,  it  is  clear,  notwithstanding  his  interference  with  the 
property  of  the  estate,  he  cannot  be  chaiged,  as  an  absolute 
heir,  with  the  whole  debts,  till  he  makes  himself  liable  by 
an  act  as  absolute  heir:  till  the  debts  are  paid,  and  the  lega- 
cies are  paid,  the  residuary  legatee  lias  its  option  to  renounce 
or  accept  as  a  beneficiary  heir.  His  verbal  declaration  that 
he  is  an  heir,  and  expects  to  receive  property  as  such,  ore 
not  an  acceptance. — Civil  Code^  983 — ^989. 

As  there  is  no  evidence  of  acceptance  of  the  capacity  of 
heir,  we  think  the  judge  erred  in  giving  judgment  against 
him. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided,  and  re- 
versed; and  that  there  be  judgment  against  the  plaintiff*,  as 
in  case  of  nonsuit,  Ih^  appellee  payipg  posts  in  both  courts*     - 
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Baitern    Oiftriet  jUIMOA  m.  HIS  CBEDITORSL 

Mmf   1881.        j^ppj|4i,   FBOM   THB   COURT   OF   THE    FIA8T    DISTRICT. 
ABMOB  ^  creditor  of  MTeral  debton,  in  $oUdo,  who  hw  received  i  diTid^od  from 

M.  die  eetate  of  one  of  them,  can  only  claim  from  the  eitate  of  the  othen  tiie 

Miff  OMBOtTOBf .  imioyQi  jy0^  ni^  deducting  the  payment  made.    And,  though  he  may 

hiTO  prored  hie  debt  against  each  estate,  fer  tfie  whole  amount,  if  he 
■obeeqnently  feceiTee  a  portion  of  it,  from  the  estate  of  one  of  the  debtors, 
his  rights  on  the  estate  of  the  others  are  estimated  in  relation  to  the  bal- 
lance  doe  after  deducting  thai  pajfment,  not  by  the  amount  of  his  original 
debt. 

The  homologation  of  the  tableau  filed  by  the  syndics  was 
opposed  by  certain  creditors  of  the  insolvent,  because  the 
Bank  of  the  United  States,  and  certain  other  banks,  were 

placed  on  the  tableau  as  creditors  for  the  full  amount  of  their 
debts,  alleged  to  have  been  due  them  by  the  insolvent  at 
the  time  of  his  failure,  when  said  institutions  had  since 
received  from  the  estates  of  Morgan,  Dorsey  &  Co.  and  of 
William  Kenner  &  Co.  (who  were  debtors  for  the  same 
debts  to  said  institutions,  with  the  insolvent  Armor)  dividends 
to  a  large  amount. 

Mm^nUf  for  the  opposing  creditors,  contended — that  those 
institutions  could  only  receive  the  dividend  from  the  syndics 
of  Armor^s  estate,  en  the  balance  of  their  ddffs,  after  de- 
ducting the  amounts  received  thereon  by  them,  fipom  the 
estates  of  Morgan  Dorsey  6l  Ca  and  William  Keimer  & 
Co.  The  court  overruled  the  opposition,  and  the  opposing 
creditors  appealed. 

Petrce^  for  appeUees. 

Porter^  J.,  delivered  the  opinion  of  the  court. 

The  tableau  of  distribution  filed  by  the  syndics,  in  this 
case,  was  opposed  m  the  court  of  the  first  instance,  because 
certam  creditors  were  placed  thereon,  for  the  full  amoiiDt 
of  the  debt  due  by  the  insolvent,  at  the  time  of  his  faihire, 
though  since  that  period  they  have  received  from  the  syn- 
dics of  Moi|pm  Dorsey  it  Co.  and  of  William  Keraior  & 
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Co.,  who  were  also  debtors  for  the  same  debts,  certain  Ewtern  l>u^et, 

Jnoy  loSl. 

dividends,  which  greatly  diminishes  the  amount  these  cr^        k^^.^^^^ 
ditors  can  now  claim  from  the  estate  of  Armor.  armor 

The  court  of  the  first  instance,  after  hearing  counsel  on  »u  creditors. 
this  opposition,  directed  it  to  be  overruled,  and  the  opposing 
ciedkors  appealed. 

The  question  is  of  considerable  importance,  and  the  deci- 
sion we  are  about  to  give,  will  have  a  frequent  application, 
in  the  settlement  of  insolvents'  estates.  The  case  has  been 
carefully  argued. 

Before  submitting  our  views  on  the  merits  of  this  contro^ 
versy,  it  will  be  proper  to  pass  in  review  the  authorities 
read  and  referred  to,  on  the  argument. 

The  English  rule  is  thus  stated  by  Eden,  in  his  treatise  on 
bankruptcy : 

"  The  holder  of  a  bill  or  note  is  entitled  to  prove  his 
deb%  under  a  commission  against  any  of  the  parties  to  it, 
and  to  receive  a  dividend  from  each,  on  his  whole  debt, 
provided  he  does  not,  on  the  whole,  receive  more  than 
twenty  shillings  in  the  pound.'' 

**  But  there  is  a  distinction  in  this  case,  where  the  credi- 
tor applies  to  prove  his  debt,  a/ier  having  received  a  part, 
and  where  he  applies  to  prove,  previous  to  having  received 
any  payment  or  composition:  for,  if  the  creditor,  at  the  time 
of  proving,  has  received  any  part  of  the  bill,  he  can  only 
prove  for  so  much  as  remains ;  .but,  if  after  having  proved 
for  the  whole,  he  receives  a  part  of  the  bill  from  any  of  the 
persons  liable  to  pay  it,  he  is  entitled  to  a  dividend  upon  the 
whole,  provided  it  does  not  exceed  twenty  shillings  in  the 
pound,  upon  such  part  as  remains  due.  This  was  formerly 
holden  otherwise;  but  it  is  now  completely  settled." — 
Eden's  Bankruptcy,  155.— CAtoy  on  Bills  {Ed.  1830)  460, 
461. 

In  France,  previous  to  the  enactment  of  the  Code  of 
Commerce,  the  question  now  presented  to  the  court,  was  t 

U2 
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EmNmb    DtaMtt.  BHbieot  of  considerable  Gontroveny.    The  weight  of  autfao* 

^oijf  1881.  1111 

K^„^>^'^^  rity  appears  in  favour  of  the  position  assumed  by  the  appel- 
▲mMOB  lants,  that  the  creditor  could  only  present  himself  against 
HIS  oaBoiTOBfl.  one  of  the  insolvent  ests^es,  for  the  balance  due,  after  de- 
ducting that  which  he  had  received  from  another  simikurly 
circumstanced  ;  of  that  opinion  was  Dupuy  ;e  la  Serraj 
PUkier^  Bantarie  and  Jousse, — See  Dupuy  de  la  Serra^  art. 
Des  Lettrea  de  Change^  chap.  16,  No,  19  et  mivanSf  page 
60. — Pathier^  Contrat  de  Change,  chap.  5,  No.  159. — 
Bontarie,  sur  Fart.  12,  Titre  des  Lettres  de  Change  ;  et 
JousaCy  sur  tart,  33,  meme  titre. 

Emerigon  was  of  a  contrary  opinion,  and  cites  a  decision 
of  the  Parliament  of  Aix,  in  support  of  the  opposite  doc- 
trinCf  which  was  afterwards  reversed,  on  an  appeal  to  the 
Council  of  State.  By  a  singular  coincidence,  the  Parlia- 
merit  of  Paris  had  decided  a  case  similarly  circumstanced, 
directly'cootrary  to  that  of  Aix,  on  the  same  day. — Emeri- 
gon, Contrat  d  la  Grosse,  chap.  10,  sec.  3,  vol.  — ,  p.  — . 
Boully  Paty  des  FaMites  et  Banquerowtes,  vol.  2,  p.  41  d  43. 
The  534th  article  of  the  Code  of  Commerce  terminated 
these  discussions  in  France,  by  declaring  that  the  creditor, 
bearer  of  obligations  in  solido,  between  the  insolvent,  and 
the  €<M>bligers,  who  were  also  insolvent,  participated  in  the 
distribution  of  all  the  estates,  until  he  was  fiiily  paid. 

In  Scotland,  it  is  shewn  that  a  different  rule  from  that 
established  in  England,  prevails.  Bell  states  that  the  date 
of  sequeatration  is  the  pouit  of  time  at  which  each  <;reditor, 
holding  joint  securities,  is  entided  to  estimate  the  amount  of 
the  debt  to  be  claimed.— 2£f  Beffs  Comm.  338. 

Thompson,  a  writer  on  the  laws  of  that  country,  after 
alluding  to  the  English  rule,  and  its  opposition  to  that  of 
Scotland,  remarks :  "  That  the  adoption  of  the  English  rule 
may  often  lead  to  capricious  results ;  for  example,  by  mak- 
ing the  amount  of  the  dividend  obtained  from  one  estate, 
depend  xm  the  accident  of  the  creditor  not  ranking  on  it 
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first,  but  ranking  first  cm  another  estate,  on  wliieh  a  dividend  ^****"J||P'^i?' 
has  been  declared,  is  unquestionable.    Nor  can  it  be  denied        .«^>^-^^ 
that  a  dividend  drawn  from  one  estate,  for  the  fbll  sum         '***** 
ranked,  though  it  may  satisfy  on  it,  does  not  satisfy  the  his  BaBOfross 
separate  security  held  against  another  estate.    But  it  may 
be  doubted  (he  continues,)  whether  this  dividend  should  not 
be  considered  at  least  as  a  partial  payment  to  account  of  the 
debt;   and,  if  the  debt  has  been  thus  diminished  by  the 
receipt  of  a  dividend  from  one  estate,  before  it  is  ranked  on 
another,  it  does  not  appear  how  it  can  still  be  ranked  for  the 
full  sum,  as  if  there  had  been  no  such  pajTnent.     The  secu- 
rity which  is  still  held  against  the  separate  estate,  would 
rather  seem  to  depend  on  the  actual  amount  of  the  debt,  so 
as  to  diminish  in  proportion  as  the  debt  is  diminished.'' — 
Thompson  on  Bills  of  Exchange,  818. 

In  Spain,  the  practice  appears  to  be  to  permit  the  cre- 
ditor to  prove  against  each  estate,  for  the  full  amount  of  the 
creditor's  claim,  unaffected  by  payments  from  a  co-debtor's 
estate,  which  is  insolvent. — Solgado  Lib, part  1,  chap.  17^  Jt^x^h^n^si^ 

The  course  to  be  pursued,  in  matters  of  this  kind,  does  not  ^**'»  ]^^}^^^ ''®: 

"^  ,  ...  ...  ceived  a  divideod 

appear  to  have  received  a  judicial  determination  in  the  from  the  eaute  of 
United  States,  and  the  citations  already  made,  rather  shew  ^JJfy  ^  claim"'from 
how  unsettled  the  law  is  in  Europe,  than  exhibit  a  prepon-  ^^  estate  of  the 

,  others  the  amount 

derance  of  authority,  on  which  the  court  could  rest  its  deci-  due,  after  deduct- 
ion. The  case  presents  itself  without  any  influence  from  mfde!'*^An7"tho' 
the  opinions  of  others.     We  feel  at  liberty  to  adopt  that  *»e  ^ay  J>ave  prov- 

-         .  ,  .  ,  ed  his  debt  a^inst 

doctnne  which  we  think  will  best  promote  equity  among  each  estate,  for 
creditors  of  insolvent  estates.  iYhrsutee'<JSeStiy 

It  was  urged,  in  argument,  that  the  rights  of  the  parties  ^^irfr^m  %e  e^ 
were  fixed  by  the  bankruptcy,  and  that  they  could  not  be  ?cbto«,Ts  righS 
affected  by  matters  subsequent  thereto.     This  position,  we  on  Uie  estate  of 

.  .  ...  ^o  others  are  esti- 

think,  must  be  admitted  with  a  good  deal  of  limitation.  To  mated  in  relation 
many  purposes  they,  no  doubt,  are  fixed  ;  but  that  they  are  after  'd^ucting 
fixed  to  such  an  extent  as  to  enable  each  creditor,  at  the  fAa<;jaym«i/,  not 

'  by  the  amount  of 

time  of  insolv^icy,  to  be  paid  oat  of  the  estate,  and  in  pro-  his  original  debt 


^ 
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****"^w1nwi  *  pwtion  to  the  whole  amount  then  due  to  him,  may  be  well 
v^^^N/^^       doubted;  a  payment  by  a  co-debtor  of  all  the  debt,  would 
^*C?*         destroy  it  at  once;  and  why  a  payment  of  a  part  should  not 
wts  emmwnmr.  diminish  it  pro  tanto^  we  will  next  examine. 

If  a  payment  had  been  made  previous  to  the  bankruptcy, 
it  is  admitted,  on  all  hands,  that  the  creditor  could  only 
claim  to  be  placed  on  the  ftilon,  for  the  balance  due,  and 
could  only  receive  a  dividend  in  proportion  to  that  balance. 
If  a  payment  made  after,  does  not  produce  the  eame  elBTect, 
it  must  be  because  the  creditor,  being  placed  there,  gives 
him  a  right  to  demand  his  proportion  of  the  whole  amount 
for  which  he  is  so  placed. 

It  is  not  understood  by  us  that,  according  to  our  law  and 
practice,  any  such  consequence  follows  the  placing  of  the 
creditor  on  the  bilem  bv  the  insolvent.  As  between  them 
it  may  be  so,  but  any  other  creditor  has  a  right  to  dispute 
the  existence,  and  the  amount  of  another's  claim,  up  to  the 
marshalling  made  by  the  syndics,  on  the  tableau  of  distri- 
bution, and  until  that  tableau  is  homologated  by  the  court. 
The  claim  of  a  creditor  cannot  be  considered  as  fixed,  until 
the  power  of  the  other  creditors  to  objet  to  it,  terminates. 

If  there  were  enough  to  pay  all  the  creditors,  as  some- 
times, though  very  rarely  happens,  no  one  could  receive 
more  than  the  balance  due  to  him,  after  deducting  that 
which  he  had  received  between  the  insolvency  and  the  dis- 
tribution. Why  he  should  not  be  compelled  to  allow  this 
credit,  when  he  cannot  receive  the  whole  amount,  must  be, 
because  he  has  a  right  to  claim  for  more  than  is  due^  to 
enable  him  to  get  the  whole  of  his  debt  paid. 

This  might  be  equitable  enough,  if  there  were  no  person 
concerned  but  the  insolvent  and  the  particular  creditor,  if 
others  were  not  affected  by  it.  But  we  do  not  see  why  a 
creditor,  so  drcumstanced,  should  be  allowed  to  state  what 
is  contrary  to  the  truth,  to  enable  him  lo  recover  his  whole 
ilebt,  when  other  creditors  are  net  permitted  to  resort  to  fic- 
tions, to  obtain  the  same  result.    The  bankrupt,  if  his  estate 
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was  adequate  to  the  payment  of  all  demands  against  it,  E»»t«™   ^'^♦- 

M.ity   1881  • 

could  claim  the  benefit  of  any  credit  which  might  arise  from 

moneys  previously  received  by  the  creditor.     Where  it  is 

not  sufficient  to  discharge  the  whole,  the  right  of  other  credi-  his  creditori. 

tors  to  obtain  the  benefit  of  such  payments,  appears  to  us  as 

strong,  as  that  of  the  insolvent  in  the  case  just  put. 

Our  laws  contemplate  an  equal  distribution  of  the  estate 
of  the  insolvent,  among  the  chirographary  creditors,  after 
mortgage  and  privilege  debts  are  paid.  That  equality  would 
be  destroyed  if  any  one  received  more  than  his  proportion 
of  the  sum  really  due  to  him.  By  deducting  what  has  been 
received  from  the  original  debt  at  any  time  previous  to  the 
tableau  of  distribution,  we  have  a  simple  mode  of  ascertain- 
ing what  is  due  to  the  creditor, — one  which  is  consonant 
with  truth,  and  analogous  to  the  mode  pursued  in  liquidating 
debts  in  all  other  cases.  The  contrary  rule  seems  to  us 
founded  on  assumptions  purely  gratuitous  and  arbitrary,  and 
working  a  great  injustice  to  other  creditors.  The  leiading 
idea  offered  in  suppprt  of  it,  is,  that  he  has  a  right  to  prove 
against  ail,  until  his  whole  debt  is  paid.  This  right,  we 
think,  ought  to  be,  and  is,  subordinate  to  the  rights  of  the 
other  creditors  of  the  insolvent's  estate.  No  satisfactory 
distinction  presents  itself  to  our  minds,  between  a  payment 
made  before  and  after  insolvency:  we  see  no  reason  why 
the  one  should  have  less  effect  than  the  other. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and  re- 
versed. And  it  is  further  ordered,  that  the  opposition  filed 
in  this  case  be  sustained,  and  that  the  cause  be  remanded  for 
further  proceedings,  the  appellee  paying  the  costs  of  this 
appeaK 
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Eastern    District.  JVICHOLS  v$.  HJtJTSE  AJfD  HEPP. 

May  1831. 

'  APPSAL    PROM   THR    COURT   OF    THE    FIRST    DISTRICT. 

iticHOLt  The  prMefiption  applicable  to  overseen  does  not  apply  to  an  agent  (m- 

^''  ployed  in  superintending  the  cohstruction  of  a  steam  enrine.    This  action  is 

barred  by  the  prescription  of  one  year. 

Unskilful ness  in  the  agent  is  not  eiruted  fay  a  contract  in  wMch  it  wu 
stipulated  be  was  to  be  governed  by  tlie  directions  of  the  principeL. 

The  plaintiff  claimed  from  the  defendants  a  certain  sum, 
for  wages  as  engrncer  of  the  steam-boat  Fair  Star,  from  1 1th 
June,  1826,  to  11th  July,  1827;  also  a  further  sum,  for  mo- 
neys received  by  the  defendants  to  his  use;  and  damages  for 
the  detention  of  an  engine  which,  he  alleged,  he  had  pledged 
to  the  defendants  to  secure  them  for  certain  advances,  and 
which  they  had  refused  to  return,  although  the  advances  had 
been  refunded.  The  petition  was  filed  on  the  12th  August, 
1828 — ^to  which  the  defendants  opposed  a  general  denial ;  the 
plea  of  prescription;  and,  further,  they  alleged  that,  by  reason 
of  the  unskilful  manner  in  which  the  plaintiff  had  constructed, 
for  the  steam-boat  Fair  Star,  a  certain  engine,  they  had  sus- 
tained damages  to  a  large  amount;  which,  together  with  mo- 
neys advanced  to  the  plamtiff,  they  claimed  in  reconvention. 

By  the  written  agreement  entered  into  between  the  par- 
ties, the  plaintiff  ondertook  "to  go  to  New- York,  and  there 
report  himself  to  Captain  Day  as  being  ready  \o  commence 
work,  in  the  capacity  of  an  engineer,  for  building  one  or 
more  steam  engines,  and  to  attend  to  the  casting,  erecting, 
and  putting  the  said  engine,  or  engines,  into  complete  opera- 
tion for  the  defendants,  and  to  be  guided  by  their  directions: 
for  which  services  the  defendants  agreed  to  pay  him  one 
hundred  and  twenty  dollars  per  month." 

It  was  proven  that  the  })laintiff  was  in  the  employ  of  de- 
fendants, under  this  agreement,  for  eleven  months;  during 
which  time  he  constructed,  for  the  steam-boat  Fair  Star,  the 
engine  with  which  she  was  brought  to  New-Orleans:  but  it 
was  also  shown  by  the  testimony  of  experienced  en^neers, 
that  the  engine  was  improperly  constructed,  and  that  it  be- 
came necessary  for  the  defendants  to  take  it  out  as  unfit,  ami 
replace  it  with  another. 


OF  THE  STATE  OF  UDUISIANA.  388 

The  court  a  qm  rejected  the  defendante^  plea  ofpreacrip-  ^^^^^'V^^fa!?!* 
tion,  and  disallowed  their  claim  ia  reconvention  for  the  de-       v^^s^"^ 
fective  engine,  on  the  ground  that  as,  by  the  agreement,  the       nichols 
plaintiff  was  to  be  governed  by  the  directions  of  the  defend-  hanse  ^  hkpp. 
ants  in  its  construction,  he  was  not  responsible  in  damages 
for  the  bad  execution  of  the-w^rk.    The  plaintiff's  claie^for 
^afnages,  for  the  detention  of  the  pledged  engine,  was  re- 
jected, and  judgment  rendered  in  his  favor,  for  eleven 
months'  wages,  at  $120  per  month;  and  for  certain  moneys 
^which,  it  was  pioved,  the  defendants  bad  received  to  his  > 

use.     From  this  judgment  the  defendants  appealed. 

Lockett  and  M' Caleb  for  appellants. 

Preston  for  appellees. 

Martin^  /.  delivered  the  opinion  of  the  court 
The  plaintiff  claims  $4,324  90,  for  debt,  and  $2,000  for 
dannages;  alleging  the  defendants  received  for  him  $460, 
from  Dicks,  Booker  &  Co.,  and  employed  him  as  an  engi- 
neer, to  go  to  New- York,  to  engage  to  build  one  or  more 
steam-engines  for  them,   and   under  their  direction;  and 
agreed  to  pay  him  at  the  rate  of  $120  per  month  besides 
his  passage  out  and  in,  and  his  board  and  lodging,  on  which 
account  $1,560  are  due  him,  besides  $60  for  a  half-month's 
wages  in  one  of  their  boats.  Further,  that  he  pledged  to  them 
a  steam-engine  for  sawing  planks  and  scantling,  as  a  securi- 
ty for  sundry  advances  made,  and  to  be  made,  to  him;  that 
they  engaged  to  leave  it  in  his  possession;  but,  afterwards 
took  it  away,  and  refused  to  restore  it,  although  the  advances 
they  had  made  were  refunded,  whereby  he  has  sustained 
damages  to  the  amount  of  $2,000.     Further,  that  he  sold 
them  the  use  of  a  patent-right  in  New- York  and  Louisiana. 

The  defendants  pleaded  the  general  issue  and  prescrip- 
tion. They  filed  an  account  exhibiting  a  balance  of  about 
$6000  due  them  by  the  plaintiff,  which  they  urged  in  re- 
convention. 

The  District  Judge  allowed  the  first  and  second  kern — 
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Eaitero   Dhtriet.  the  one  not  being  disputed,  and  the  other  proved.    The  third 

^^^^.^^        Item  was  also  admitted.   The  claim  for  damages  on  account 

NICHOLS       of  the  detention  of  the  pledged  engine  was  rejected,  as  well 

HANSB  ht  HBPP.  as  the  demands  for  the  sale  of  patent-rights.   The  defendants' 

plea  of  prescription  was  disallowed.  Their  claim  in  recon- 
vention for  moneys  advanced  was  allowed;  but  that  for 
damages  was  rejected.  Judgment  was  given  for  a  balance 
of  $604  69,  in  favor  of  the  plaintiiT;  and  the  defendants  ap- 
pealed. 

The  counsel  for  the  appellants  urge  the  coourt  erred  in.dis- 
allowing  their  plea  of  prescription  to  the  claim  of  the  appel- 
lee for  work  and  labor,and  their  own  claim  for  damages  sus- 
tained by  his  want  of  skill  and  experience,  and  the  unwork- 
manlike manner  in  which  the  steam  engines  were  made. 

The  appellants  contend  the  appellees*  claim  for  work 
and  labor  performed  in  New-York,  in  building  steam  en- 
gines, was  prescribed  under  the  Civil  Code,  3499,  by  which 
the  claims  of  uxyrkmen^  laborers,  and  servants,  for  their  wages, 
are  prescribed  by  the  lapse  of  one  year.  The  appellees' 
counsel  contends  that  ^lis  client's  salary  was  that  of  an  over- 
seer, which  is  prescribed  by  three  years.  The  District 
Judge  did  not  consider  the  appellee  as  a  workman,  or  over- 
seer,  but  as  an  agent,  and  disallowed  the  prescription  for  Ifus 
services  in  New-York,  but  allowed  it  as  to  his  services  on 
board  of  the  appellant's  boat. 

Damages  were  denied  to  the  appellants  for  the  injury 
they  sustained  from  the  unskilful  and  unworkmanlike  man- 
ner in  which  the  appellee  acted  in  New- York;  on  account 
of  his  being  to  be  governed  by  the  direction  of  the  appel- 
lants ;  and,  hence  it  was  to  be  concluded,  he  was  not  re- 
sponsible, or  liable  in  damages,  for  the  bad  execution  of 
the  work,  which  must  be  taken  to  be  according  to  the  ap- 
pellants directions. 

I.  According  to  the  agreement  on  file,  the  pluintifT  under- 
took to  go  to  New- York,  and  report  himself  to  Captain  Day. 
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on  being' ready  to  commence  toori  in  the  capacity  of  an  engu    ''^'T^^^SJJ* 
neerfor  building  one  or  more  steam-engines^  and  to  attend      >^rv^^* 
to  the  castings  erecting  and  putting   thb  said  engine  or       wiohoi.» 
engines  in  complete  operation.  bansb  4*  hbfv. 

We  thkik  the  District  Court  erred  in  disallowing  the  plea  "IT  TT" 

of  prescripti(»i.  The  plaintiff  was  a  workman;  and  his  qipUcable  to  over- 
claim  was  barred  by  the  lapse  of  one  year. — Cioil  Codsj  piy  to  tn  agent 
3499.    Hie  was  not,  as  his  counsel  contends,  an  overseer,—  ^^^^JainiT  Se 

Id.  3503.  «OMtp«;tioii  of  a 

From  the  plaintiff's  acknowledgments  in  his  letter  on  This  aetioD  is  bai^ 

'  record,  it  appears  that  his  work  was  unskilfully  performed^  acriptioi)^  ^  one 

ft^m  his  want  of  attention  and  skiU;  and  we  do  not  think  ^^^'unskafiilneaa 

that  the  circumstance  of  the  afireement  providinff  that  he  "*  **  "f^*  "■  "*®* 

I-  D  excused  by  a  con- 

should  be  guided  by  the  defendants,  can  repel  their  claim  on  tract  on  which  it 

.     /..I      •        <c  •  ri.*  1.  was  stipulated  he 

account  of  the  msuinciency  of  his  woik.  ^„  lo  l^  goyem- 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  SJnsof ^e Iwin^ 
judgment  of  the  District  Court  be  annulled,  avoided,  and  re-  ^>l^- 
versed,  and  the  case  remanded,  for  the  puipose  of  ascer- 
taining the  amount  of  the  defendants'  claim  on  the  recon- 
vention; the  plaintiff  and  appellee  paying  costs  in  this  court. 


oJUMIk  es.   SJLMS* 
APPEAIi     FKOM    THE    COURT   OF    THB   NRST   BISTRICTr 
If  a  claim  be  barred  by  prescription,  it  still  may  be  oflbred  by  way  of  ex- 
ception. 

Martin^  /.,  delivered  the  opinion  of  the  court 
This  case  was  lately  remanded  to  the  District  Court,  with 
instructions  to  ascertain  the  amount  of  damages  due  to  the 
defendants  on  their  claim  in  reconvention*  They  have 
been  assessed  at  $6050  81;  from  this  sum  he  has  deducted 
$612  79;  admitted  by  the  defendants  to  be  due  him,  and 
given  judgnlent  for  $5438  02,  and  decreed  the  defective 
engine  to  be  returned  to  the  plaintiff. 

V3 
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^••••■^^J^     The  plaintiff  has  claimed  wages  as  a  set-off  or  a  compensa- 

v^rv-^      tioo  a^^dnsl  the  claim  in  reconvention;  although  he  has  made 

NICHOLS       no  claim  for  these  wages,  and  his  action  for  them  is  barred 

BAHSK  if  HBPP.  by  prescription,  yet  he  may  successfully  plead  them  in  com- 

t:     TT     T"  pensation.     QtKB  temporalia  mrU  ad  petendum^  perpetua 

ikirrtdbyprescrip-  Stmt  od  excipiendum.    But  the  defendants  have  urged  the 

dbrad  by  wi^  of  plaintiff  performed  his  work  so  unskilfully,  that  he  earned  no 

ezcaptioii.  wages.    The  Diistrict  Judge  has  given  as  damages  that  sum 

which  the  witnesses  judge  it  would  cost  to  have  a  peifect 
andnewenjpne,  of  the  powers  and  dimensions  of  the  defec- 
tive CMMu  On  this  score  the  plaintiff  is  entitled  to  his  wages; 
they  aiaount,  with  his  board,  to  $1714  19;  which  reduces 
the  claim  in  reconvention  to  $3723  83. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and  re* 
versed;  and  that  the  defendants  have  judgment  for  ($3723 
83)  three  thousand  seven  hundred  and  twenty-three  dollars 
and  eigfaty-tlu^ee  cents;  and  that  they  restore  to  the  plaintiff 
the  defective  engme,  and  a  smaller  one  which  they  received 
in  pledge;  that  they  pay  costs  in  the  District  Court,  and  the 
plaintiff  in  this. 


CHARBOjrj^ET  vs.  TOLEDAJ^O. 
APPEAL     FROM    THE    COURT    OF    THE    PARISH    AND     CITY 

OF   NEW-ORLEANS. 

The  sole  intention  of  the  legislature  in  the  article  3128,  was  to  dispense 
with  the  service  of  the  act  of  pledge  required  by  the  preceding  article,  in 
case  of  paper  not  negotiable. 

This  suit  was  brought  to  recover  from  the  defendant  a 
note  of  the  plaintiff's  which  the  latter  had  intrusted  to  Chau- 
▼eau,  a  broker,  to  get  discounted.  It  appeared  from  the  evi- 
dence that  Chauveau  died  suddenly,  with  the  note  in  his  pos- 
session, which  was  afterwards  delivered  to  the  defendaht  bv 
Chanveau's  widow.     The  defendant  offered  in  evidence  a 


CHABaOKirCT 
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book  of  Ghauveatfs  (and  in  the  handwriting  of  the  latter)  by  ^^jf^'^JSi* 
which  it  appeared  that  the  note  in  question  had  been  dis- 
counted by  the  defendant:  and  it  was  further  shown  that 
the  defendant  was  in  possession  of  the  note  previous  to  Chau-  ''**''■  «> ^^o- 
veau's  death;  but  there  being  some  informality  in  it,  it  was 
returned  to  Chauveau,  to  get  a  new  one  from  the  plaintiff. 
There  was  a  verdict,  and  judgment  for  the  plaintiff;  and  the 
defendant  appealed. 

Canon  for  appellant. 

De  Armas  for  appellee. 

X 

Martin^  /.  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  complains  of  the  judgment 
which  decrees  him  to  surrender  the  plaintiff's  note,  pledged 
to  the  defendant  by  the  plaintiff's  broker,  who  had  received 
it  to  raise  money  upon;  the  pledge  or  pawn  being  for  a  debt 
of  the  broker,  and  was  by  an  act  ^ot<^  seingprivif  which  was 
never  recorded. 

The  Civil  Code,  3123,  provides  that  a  debtor  who  wishes 
to  pawn  a  claim,  must  make  a  transfer  of  it,  in  the  act  of 
pledge,  and  deliver  to  the  creditor  the  note  or  obligation 
which  is  the  evidence  of  it,  and  endorse  it  if  it  be  negotiable. 

The  article  3127  provides  that  where  the  note  is  not  nego- 
tiable, a  copy  of  the  act  of  pledge  shall  be  served  on  the  debt- 
or of  the  note  or  obligation  given  in  pledge. 

The  following  article  provides  that,  '<on  the  other  hand, 
this  notification  of  the  act  of  pledge  to  the  person  owning  the 
debt  pledged,  shall  not  be  necessary  if  the  debt  be  evidenced 
by  a  note,  or  obligation  payable  to  the  bearer,  or  to  order; 
because,  in  that  case,  it  shall  suffice  that  the  note  or  obliga- 
tion be  endorsed  by  the  person  pledging  it,,  to  enjoy  the 
privilege  above  mentioned:  i.  e.  a  privilege  against  third 

parties.  >.  i- 

The  3125th  requires  a  notarial  act,  or  one  sous  seing  pnv6 
duly  recorded,  to  enable  the  pledgee  to  avail  himself  of  his 
right,  against  third  persons,  in  all  cases. 
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Caftom  l>>^t>  We  think  the  Parish  Court  did  not  err.  The  sole  inten- 
v^^v*-^*/      ^n  of  the  Legislature,  in  the  article  3128th,  was  to  dispense 

'CHARBonifET  yjy^  the  semce  of  the  act  of  pledge  on  the  debtor  of  the 
«oi«BDAHo.  debt  pledged,  (required  by  the  preceding  article  in  case  of 
«-      I    •  te  -  P*P®^  not  negotiable),  where  the  note  pledged  was  payable 

'tioa  of  fhe  legiiift-  to  bearer  or  orden  i.  e.  negotiable.  The  service  of  the  act  of 

tiir6  by  the  •rticl6 

S128,  was  to  db-  pledge,  in  case  of  paper  not  negotiable,  was  to  prevent  the 


noeof  tfie  JcTof  ^btor  (rom  paying  it  to  the  original  creditor,  the  pledge 

2!|^2IJ^J?1|^  a  caution  unnecessary  in  the  case  of  negotiable  psqper,  which 

cto  m  ctie  of  pjh  the  nmker  knows  he  cannot  safely  pay  to  any  but  the  holder. 

negooMMe      Notwithstanding  the  erfdorsement  of  the  pledgor,  the  law 

requires  an  act  of  sole,  for  the  security  of  the  other  creditor 

of  the  pledgor. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs  in  both 
courts. 


pjtsajSMEjrr  vs,  jvoRwoon 

▲PPBAIi   FROM   THE    COURT  OF  THB    FIRST    DISTRICT. 
Where  Um  Terdict  of  Uie  Jury  ii  not  manifestly  wroog,  it  will  not  be 
tuibed 

The  facts  are  stated  in  the  opinion  of  the  court,  deliver- 
ed by 

Porter,  /. 

This  case  turns  entirely  on  questions  of  feet    A  great 
number  of  vritnesses  were  examined  on  the  trial;  and  the 
testimony  of  some  of  them  is  contradictory.    After  an  atten- 
tive  examination  of  the  evidence,  we  have  great  difficulty  in 
saying  whether  the  conclusions  of  the  jury  are  those  to 
Where  Uie  ver-  which  we  would  come:  but,  at  all  events,  the  amount  we 
not      iiiaiu£Mitr  should  consider  due  to  the  plaintiff,  would  not  vary  material- 
JJTii&ulied^ ""*  ^  ^°*  ^'"^  established  by  the  verdict;  and  under  such  cir- 
cumstances we  do  not  dunk  the  judgment  bek>w  should  be 
disturbed. 
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It  is  therefore  ordered^  adjudged,  and  decreed,  that  the  SMtem  ]»tritt, 
judgment  of  the  District  Court  be  aflirmed  with  costs.  vJ!^?L!^^' 


THE  STATE  v»,  LEWIS, 
APPEAL   FROM   THE    COURT  OF    THE    FIRST   DISTRICT. 

It  is  a  good  cause  of  TecuBation  in  a  judge,  that  he  is  owner  of  a  pevr 
when  the  plaintiff  seeks  to  recover  the  ground  on  which  the  Church  is 
erected. 

Suit  was  instituted  in  the  Court  of  the  First  District 
against  the  rector  and  church  wardens  of  Christ  Church, 
the  object  of  which  was,  to  obtain  the  property  on  which 
the  corporation  had  erected  a  church.  When  the  cause 
came  on  for  trial,  thoxjudge  recused  himself  on  the  ground 
that,  being  the  owner  of  a  pew  in  the  church,  in  his  own 
right,  he  was  directly  interested  in  the  event  of  the  suit. 
A  rule  was  then  taken  on  him  to  show  cause  why  a  writ  of 
p7vcedendo  should  not  be  issued  against  him.  Cause  was 
shown  whereupon. 

Martiuj  /.,  delivered  the  opinion  of  the  court. 

A  rule  having  be^  obtained  against  the  judge,  to  show 
cause  why  a  writ  of  procedendo  should  not  be  issued  against 
him,  directing  him  to  proceed  to  trial,  in  the  case  of  Clark 
et  al.  vs.  the  Rector  and  Wardens  of  Christ  Church — ^he 
made  his  return  as  follows :  '*  I  am  owner  of  a  i>ew,  in 
Christ  Church,  in  my  own  right,  and  not  in  common  with 
the  other  corporators.  This  pew  is  designated  by  No.  — 
and  has  filed  limits,  and,  in  it,  no  one  has  a  right  to  enter 
but  the  owner,  and  I  consider  it  as  my  separate  and  indivi- 
dual estate,  which  I  can  sell,  or  otherwise  dispose  of,  with- 
out the  will  or  consent  of  others;  and  consequently  I  have 
a  direct  interest  in  the  event  of  the  suit:  which  is  respectfully 
submitted." 

It  is  contended  the  judgo  erred  in  recusing  himself;  be- 
cause, by  an  act  of  the  legislature  of  the  9th  of  Januaiy, 


PABBSMKNT 

V8. 
HORWOOD. 
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*****Ai  ^iS??**  1®25,  it  18  provided  that,  in  all  civil  and  criminal  cases,  in 

vehich  the  State,  the  parishes  or  the  politic  or  religious  mcor- 
porations  (except  the  banks  or  other  moneyed  institutions) 
are  interested,  it  shall  not  be  a  sufficient  cause  to  challenge 
the  judge  or  justice  of  the  peace,  v^  have  cognizance  of 
the  case, to  allege  that  they  are  citizens  or  inhabit- 
ants of  the  state,  or  of  the  said  parishes,  or  members  of  the 
said  politic  or  religious  incorporations,  or  that  they  pay  a 
State,  parish  or  city  tax. — ^2  Moreau^s  Dige8t^2d5. 

It  is  clear  the  mere  circumstance  of  the  judge  being  a 
member  of  the  corporation,  which  is  a  religious  one,  does 
not  prevent  him  from  trying  the  cause ;  but  besides  his  in- 
terest in  common  with  the  other  corporators,  he  informs  us 
he  is  the  owner  of  a  pew,  in  the  church;  and  the  object  of 
the  suit  is  to  recover  the  very  ground  on  which  the  church 
is  built.  This  pew,  he  says,  is  part  of  his  separate  and  indi- 
vidual estate,  which  he  may  sell  and  dispose  of:  we  arc 
ignorant  whether  he  could  not  sell  it  to  a  person  not  a  mem- 
ber of  the  corporation,  and  rather  believe  he  could.  The 
vendee  would  then  certainly  have  an  interest,  in  the  pre- 
sent suit,  which  would  not  be  within  ftie  provision  of  the  act 
of  1825,  which  would  consequently  exclude  him.  If  this 
be  correct,  the  additional  circumstance  of  the  owner  being 
also  a  member  of  the  corporation,  ought  not  to  prevent  his 
exclusion. 

Such  is  the  law  with  regard  to  witnesses,  for  the  act  of 
March  20,  1806,  provides  that  "the  interest  which  wit- 
nesses may  have  as  members  of  the  said  corporations  only, 
is  not  a  sufficient  reason  for  excluding  their  testimony;  and 
that,  unless  the  said  witnesses  have,  in  the  cause,  a  parti- 
cular interest  distinct  from  that  which  they  have  in  com- 
mon vrith  the  other  members  of  the  said  corporations,  they 
shall  be  creditable  witnesses,  and  shall  be  admitted  as  such, 
to  give  evidence  in  causes  in  which  the  said  corporations 
are  parties. — Id,  528. 
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The  interest  which  a  man  haa  in  the  property  of  a  cor-  ^■■**",^^*^ff» 

,  .         ,  Jaaiy  1881. 

poration,  as  a  member  thereof,  is  not  his  private  property,  v^pv-^/ 
and  cannot  be  sold  to  satisfy  hi»  ereditom ;  butif.  iniepen-        .ta,. 

dently  of  his  membership,  he  is  the  owner  of  a  pew,  he  has  z.xwzs. 
an  interest  therein  distinct  from  that  of  diose  who  have  no  "" 


It  is  a  good 

pew,  and,  indeed,  fipom  that  of  owners  of  other  pews.  This  cause  of  recosa- 
interest,  the  act  of  1806  expressly  says,  shall  exchde  him  th^  he  is  ownw 
from  being  a  witness;  a  disability  which  it  would  be  our  ^e^pkSitiffloeS 
duty  to  imply,  were  it  not  expressed;  it  must  a  fartioii  ^    recover    Um 

.  ground  on  whicli 

exclude  him  from  being  the  judge  of  the  cause.  the  church  is  eree- 

If  there  be  a  religious  corporation,  in  which  every  mem- 
ber of  a  corporation  has  a  distinct  pew,  which  oonstitates 
part  of  his  separate  estate,  and  which  he  may  sell  or  other- 
wise dispose  of;  then  this  corporation  is  virtually  not  one 
of  those  contemplated  by  the  act  of  1835;  for,  indepen- 
dently of  their  common  interest  in  the  concerns  of  the  cor- 
poration, the  members  have  a  private  interest  in  what  is  the 
object  of  this  distinct  ownership^ 

The  judge,  in  our  opimon,  did  not  eir,  and  the  rule  must 
be  discharged. 


ALLAm  9$.  PBJSSTOJV: 

APPEAL   PROM    THE    COURT    OP   THE    FIRST    DISTRICT. 

Where  an  amendment  to  a  petition  contains  matter  of  substance,  and  the 
cause  is  tried  without  an  answer  to  it,  it  wiU  be  remanded  for  want  of  die 
eontestatio  lUes. 

The  defendant  was  sued  on  his  promissory  note,  and  also 
for  a  year's  rent  due  to  the  plaintiff.  A  general  denial  viras 
put  in  on  the  6th  May,  and  in  November  following,  on  mo- 
tion of  the  plaintifTs  counsel,  and  with  the  consent  of  the 
counsel  for  the  defendant,  it  was  ordered  by  the  court  that 
the  plaintiff  have  leave  to  amend  his  petition  by  praying  for 
a  recision  of  the  contract  of  lease,  &;c.  No  answer  was  put 
in  to  the  amended  petition;  and  in  this,  state  of  the  plead- 
ings  the  cause  was  tried  on  appeal. 


▲X.IiAIH 
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Ewtom  Diatriet,      Porter,  J.  delivered  the  op'nicm  of  the  court. 

This  suit  waa  brought  for  one  year's  rent  of  property  leas- 
ed by  the  plaintiff  to  the  defendant  Preston,  on  a  promissory 
pKEiTov.       note,  and  to  recover  the  penalty  agreed  on  by  the  parties, 
at  the  time  the  contract  of  lease  was  entered  into. 

To  a  petition  setting  out  these  matters  an  answer  was  put 
in,  and  the  cause  stood  at  issue  for  some  time.  Subsequent 
to  the  filing  of  the  answer,  the  following  entry  is  found  on  the 
record: — ''On  motion  of  C.  Janin,  Esq.  of  counsel  for  the 
plaintiff,  and  with  consent  of  counsel  for  the  defendant,  it  is 
ordered  by  the  court  that  said  plaintiff  have  leave  to  amend 
his  petition  by  praying  for  a  recision  of  the  contract  of  lease 
mentioned  in  this  petition,  and  by  claiming  the  rent  up  to 
*  the  date  of  the  judgment  to  be  rendered  therein.** 

On  the  argument  of  the  cause  it  appeared  to  us  that  this 
was  a  very  informal,  and  quite  novel  mode  of  amending  a 
petition;  the  leave  to  amend  being  one  thing,  and  the  actual 
amendment,  another.  On  inquiry,  however,  from  practi- 
tioners at  the  bar,  we  are  informed  that  where  the  particular 
species  of  lamendment  which  the  court  grants  is  set  out  in 
the  order,  that  it  has  been  usual  to  consider  the  amendment 
made,  without  filing  a  supplemental  petition.  We  still  think 
the  practice  a  loose  one;  but  we  are  unwilling  to  disturb  it: 
for  if  generally  understood,  the  ends  of  justice  are,  perhaps, 
as  much  promoted  by  it  as  under  the  more  formal  mode  of 
proceeding. 
In  this  case,  however,  there  was  neither  answer  put  in  to 

ment  to  a  petition  the  amendment,  nor  judgment  by  default  taken  for  want  of 

wSrtiS^eTJSi'the  ^^5  and  the  cause  was  tried  below  without  the  contestatio  lites. 

cause  is  tried  with  The  amendment  is  not  one  of  form,  but  of  substance:  the 

out  an  answer  to  ' 

it,  it  will  be  re-  cause  must,  therefore,  be  remanded.   The  answer  first  put  in 

of  the  coniestatio  cannot,  either  in  reason  or  by  presumption  of  law,  be  held  to 

^^'  extend  to  an  amendment  subsequently  made,  by  which  other 

and  important  matters  were  demanded  of  the  defendant — 
Sec.  2.  N.  S.  257.    8  ibid.  299,  301. 


OF  THE  STATE  OF  LOUISIANA.  393 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  '^^^'jii^'^i^' 

judgment  of  the  District  Court  be  annulled,  avoided,  and  re-  >^-v^^ 

versed    And  it  is  further  ordered,  adjudged,  and  decreed,  allaih 

that  the  cause  be  remanded  to  the  District  Court,  to  be  pro-  raBSTov . 
ceededin  according  to  law;  the  appellee  paying  the  coats  of 
the  appeal. 


■Ml 


BovBouichArojr  t9.  BouDOuaqmE. 

APPEAL   FROM   THE    COURT   OF   THE   FIRST   DISTRICT. 

If  the  damages  aaietied  by  a  Jury  appear  to  be  enonnoaa  and  mtfayppovi- 
ed  by  the  tesdmoDy*  the  Judgmeat  will  be  reyened. 

Mathews^  /.,  delivered  the  opinion  of  the  court 

This  suit  was  commenced  originally  to  establish  the  limit 
orboundary  of  contiguous  tracts  of  land,  claimed  by  plaintiff 
and  defendant.  The  former  obtained  a  judgment  by  which 
she  gained  about  thirteen  arpens;  and  the  suit  is  now  prose- 
cuted to  recover  damages,  or,  more  properly,  the  fruits  and 
revenues  of  the  land  which  was  adjudged  to  the  plaintiff,  for 
the  period  during  which  it  was  possessed  by  the  defendant 
The  cause  was  submitted  to  a  jury  in  the  court  below,  who 
estimated  the  damages  at  nine  hundred  and  ninety  dollars, 
and  gave  a  verdict  for  this  amount  From  a  judgment  ren- 
dered in  pursuance  thereof,  the  defendant  appealed. 

Previous  to  taking  the  appeal,  a  motion  was  made  for  a 
new  trial,  which  was  overruled.  This  motion  appears  to 
have  been  based  on  the  ground  of  excess  in  the  danmges  al- 
lowed by  the  jury,  as  being  wholly  unsupported  by  the  evi- 
dence of  the  case. 

We  agree  in  opinion  with  the  counsel  of  the  defendant, 
and  think  the  judge  a  quo  erred  in  not  granting  the  new  trial. 
It  is  not  a  case  without  data  constituting  a  criterion  by  which 
damages  may  be  estimated,  independent  of  arbitrary  opin- 
ions entertained  by  a  jury.  It  is  not  like  a  claim  of  reparap 
lion  in  damages  for  injuries  done  to  the  person  or  reputation 

W2 
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'****"'  B*^*?^'  of*"*  individual.    But  even  m  these  cases,  peiiiu>^  it  would 

v^«r>^..^^       be  a  duty  incumbent  oncourts  to  palliate  excesses  comnutted 

BouBovioHoir    by  juries.    The  dispute  remaining  to  be  settled  between  the 

BovaiMNrtquiB.  parties,  at  this  time,  relates  to  the  annual  value  of  thirteen 

arpens  of  hnd,  (one  only  of  which  is  stated  by  the  testimony 
to  be  arable,  the  other  twelve  being  swamp,)  from  26th  of 
April,  1825,  to  the  present  penod.  The  witnesses  siq[>pose 
that  the  acre  susceptible  of  cultivation,  would  produce  eigh- 
teen barrels  of  com  annually,  if  properly  cultivated.  Now  if 
one-half  be  allowed  to  the  proprietor,  (which  would  be  a  ve- 
ry extravagant  rent,)  the  annual  product  would  be,  probably, 
nine  dollars:  this  sum  multiplied  by  six,  the  number  of  years 
which  the  defendant  is  pr&<mmed  to  have  possessed  in  mala 
fidet  the  product  would  fall  far,  very  far  short  of  the  verdict 
of  the  jury.  Nor  would  the  deficit  be  made  up  in  any  ration- 
al manner  by  allowing  an  excessive  rent  for  the  swamp  as 
pasture-ground. 
^  The  damages  assessed  by  the  jury  appear  to  us  so  enor- 

~  by  a  juiy  mouB»  SO  illy  supported  by  the  testimony  of  the  cause,  that 


^tt'uid  uQBup^  ^^  ^6^1  ourselves  compelled  to  reverse  the  judgment  of  the 

ported  by  Ae  tot-  ^OUrt  below. 
tiinoney,the  jodg- 

ment  wiU  be  re-      It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 

judgment  of  the  District  Court  be  avoided,  reversed,  and  an- 
nulled, and  the  verdict  set  aside.  And  it  is  further  ordered 
that  the  cause  be  sent  back  to  said  court,  to  be  tried  de  rwva; 
and  that  the  appellee  pay  the  costs  of  this  appeal. 


LOmSIAJSTA  COLLEGE  vs.  STATE  TREASURER. 
APPEAL      FROM      THE      COURT     OP      THE     FIRST    DISTRICT. 

Whether  the  writ  of  mandamus  can  be  used  for  the  purpose  of  enforcing 
the  ppymcnt  of  a  sum  of  mon'^y?     Quere. 

Writs  of  mandamus  never  issue  to  officers  charged  with  a  public  duty,  to 
do  any  act,  where  the  law  vests  them  with  a  discretionaiy  power. 

Upon  the  application  of  the  trustees  of  the  College  of 
Louisiana,  a  mandamus  was  served  upon  the  defendant. 
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reqairing  him  to  show  canae  why  he  should  not  pay  to  the  **'**'*„ 
appKcants  a  som  of  money  to  which  they  conceived  them-        J^L 
selves  entitled,  under  an  act  of  the  kgislatmre.    Upon  heai>-   «■•*••  «•""«•» 
ing,   the  rule  was  discharged,  and  the  trustees  appealed.        ctatb  tbbasu- 

Waggaman  and  Miller^  for  appellants.  *** 

AUemey  General  for  appellee. 

Porter^  /.,  delivered  the  opinion  of  the  court. 

The  834th  article  of  the  Code  of  Practice,  enacts  that  a 
mandamus  may  be  directed  to  public  officers  to  compel  them 
to  fulfil  any  of  the  duties  attached  to  their  office,  or  which 
may  be  legally  required  of  them. 

The  College  of  Louisiana  conceiving  itself  entitled  to  a 
certain  sum  of  money,  under  a  legislative  grant,  to  be  paid 
out  of  the  State  Treasury,  applied  to  the  officers  at  the  head 
of  that  department,  for  the  sum  which  the  applicants  con- 
ceived due.  He  refused  to  pay  it,  and  they  obtained  a  rule 
from  the  court  below,  under  the  aiticle  already  cited,  to 
comply  virith  their  request^  or  show  cause  why  a  peremp- 
tory mandamus  should  not  issue  to  compel  him. 

Cause  was  shewn,  and  the  judge  dischai^ged  the  rule.  The 
party  applying  for  the  mandamus  appealed.  Whether  the 

It  is  very  doubtful  whether  this  writ  can  be  used,  for  the  writ;ofinanduniu 
purpose  of  enforcing  the  payment  of  a  sum  of  mone]^  eviea  the  purpose  of  en- 
under  the  broad  and  comprehensive  terms  of  the  Code  of  ^^°|f  ^ll^^of 
Practice.     But  the  opinion  we  have  formed  on  another  part  money?  Quere. 
of  the  case,  renders  it  unnecessary  to  express  ourselves 
positively  on  this  question. 

By  an  act  of  the  legislature,  passed  the  18th  of  March, 
1809,  it  is  made  the  duty  of  the  treasurer  to  examine  all 
claims  of  every  description,  made  on  the  Treasury  of  the 
Stat6,  and  if,  in  his  opinion,  such  claims  are  not  provided  for  j^^  aeTer'"  iarae 
by  law,  are  exorbitant,  mijust,  or  unreasonable,  he  is  autho-  **i2ia^*^i^5l5S 
rized  to  refuse  payment  of  the  same,  and  the  claimant  10  to   do  any    act 
directed  to  seek  relief  6com  the  legislature.  reeta  them  witii 

It  is  a  well  settled  principle  that  writs  of  mandamus  ^wer."*^**^"*^ 
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'''^^'"jmSiSi*  nerer  inoe  to  oflicen  chat^ged  with  a  public  doty  to  do  any 
x.^^v^«^       act,  where  the  law  vests  them  with  a  discretionary  power. 
I.A.  ooLLBOB   |£  ji^gy  exercise  that  discretion  illegally,  and  improperly, 
STATB  TBBAsu-  |||ey  ftpe  tesponsible  or  not,  as  the  case  may  be,  in  an  ac- 
tion.   But  they  cannot  be  compelled  to  do  an  act  contrary 
to  their  opinion,  when  the  law  says  diat  opinion  is  the  guide 
they  must  follow.    This  is  clearly  establicdlied  by  the  autho- 
rities cited  by  the  defendant's  counsel. — 1  Cranck,  137  and 
160.  19  John.  259. — ^It  is  also  admitted  to  be  the  rule  in  a 
case  not  cited,  which  is  the  strongest  that  can  be  found  in 
the  books,  in  support  of  the  pretensions  of  the  plaintifik — 
1,  American  Law  Journal^  457. 

We  see  nothing  unconstitutional  in  the  discreti<Hi  thus 
vested.  The  body  that  made  the  grant,  had  the  right  to 
prescribe  the  mode  in  which  it  should  be  paid. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


CLVVE  M.  CALDWELL. 
APFBAL  VROX   THB    COURT  OF  THE   PARISH   AHD  crTT  OF 

NEW-ORLEANS. 

When  fli6  eridMce  it  not  concliifiTe,  tbe  caoM  wiU  be  ranaiided  to  be 
■abnutled  to  enoflier  Jozy. 

This  was  an  action  on  a  breach  of  contract,  wherein  the 
juiy  fi>und  a  verdict  of  $  1000  for  the  plaintiSl  On  appeal 
the  Supreme  Court  not  deeming  the  evidence  conclusive, 
the  cause  was  remanded  for  a  new  trial. 

WortkingUm  and  Morse  for  appellant. 

Eustis  and  Dunbar^  for  appellee. 

ilforftn,  /.,  delivered  the  opinion  of.  the  court 
This  b  an  action  for  damages,  alleged  to  have  been  sus- 
tained by  the  plaintiff,  a  rope  dancer,on  a  breach  of  contract 
by  the  defendant,  the  manager  of  a  theatre ;  the  former 
had  a  verdict  and  judgment  for  one  thousand  dollars,  and  the 
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latter  appealed,  after  an  unmiccessfiil  effort  to  obtain  a  new  ^•'**^^"i^^' 
trial. 
The  eridence  is  not  conclusive,  and  after  a  mature  consi- 


0«. 


deration,  we  think  the  justice  of  the  case  demands  that  the     cAtpwisLi*. 
case  should  be  submitted  to  another  jury.  Where  the  evi- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  dence  is  not  cod- 
jadgment  of  the  Pari^  Court  be]  annulled,  avoided  and  will  be  remaDded 
reversed,  the  verdict  set  aside^and  the  case  'remanded  for  a  Jl^^^O^.^  ^ 
new  trial;  the  appellees  paying  costs  in  this  court. 


BOSfVELL  vs.  LAVVHART  ET  AL. 

APPEAL    FROM    THE    COURT    OF    THE    FIRST    DISTRICT. 

The  casual  insertion  in  a  bond  of  an  additional  clause  or  condition  not 
contemplated  by  the  legLslature,  will  not  bind  flie  surety. 

If  a  bond  be  taken  with  reference  to  a  particular  law,9it  must  be  constru- 
ed by  it 

By  an  act  of  the  Legislature  of  1828,  Henry  Lainhart  was 
authorized  to  raise,  by  means  of  a  lottery,  the  sum  of  six 
thousand  dollars;  provided  that  a  bond,  with  sufficient  secu- 
rity, to  the  Governor  be  given,  conditioned  for  the  faithful 
drawing  of  the  same,  and  for  the  expending  so  much  of  the 
sum  raised  under  the  authority  of  the  act  as  may  be  neces- 
sary for  the  construction,  and  the  application  to  the  use,  of  a 
steam-engine  made  according  to  his  new  mode  of  genera- 
ting steam  and  applying  it  to  the  propelling  of  machinery. 
It  was  further  enacted,  that  in  consideration  of  the  privilege 
granted,  the  said  Henry  Lainhart  shall,  before  availing  him- 
self of  the  said  privilege,  assign  over  to  the  Governor  and 
his  successors  in  office,  for  the  use  of  the  State  of  Louisiana, 
the  right  of  causing  to  be  made  and  using  steam-engines  on 
the  improved  plan,  invented  by  the  said  Henry  Lainhart,  for 
all  works  properly  belonging  to  the  State.  In  pursuance  of 
this  act,  Lainhart  entered  into  a  bond,  with  William  Gorm- 
ley  his  security,  in  the  penal  sum  of  $12,000,  with  the  con- 
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Eastern  Dtebki)  ditioD  required  by  the  act,  and  the  further  conditioii  the^  he 

Moy  1881. 

would  pay,  and  cause  to  hepaid,  according  to  the  scheme  of 
said  lottery,  all  and  every  prize  and  prizes  that  should  he 
x.AiiiHARTltAi<  drawnhy  tickets  purchased  and  to  be  purchased  in  said  lot- 
tery. The  plaintiff  purchased  a  half-ticket,  which  drew  a 
prize  of  $1000,  which  Lainhart  refused  to  pay,  and  to  recov- 
er which  this  suit  was  brought  against  him  and  his  security 
Gormley.  The  court  a  quo  gave  judgment  against  Lain- 
hart, and  dismissed  the  suit  as  regarded  the  other  defendant, 
Gormley.    The  plaintiff  appealed. 

Seghers  for  appellant. 

Preston,  for  appellee,  made  the  following  points: 

Ist.  The  law  provides  only  for  a  bond  to  secure  that  the 
lottery  shall  be  draimij  and  for  the  appropriation  of  $6000 
of  the  profits  to  the  improvement  in  steam. 

2d.  The  condition  that  Lainhart  should  pay  the  prizes  is 
null,  because  the  Governor  hod  no  authority  to  take  the 
same. — M* Caleb  vs.  Maxivell,  5  Mass.  Rep.  19L  13  Mass, 
Rep.  262. 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  complains  of  the  judgment  of 
the  District  Court,  which  disallowed  his  claim  on  the  defen- 
dant as  surety  of  Lainhart,  on  a  bond  given  by  the  latter  to 
the  Governor,  in  consequence  of  the  privilege  granted  by 
the  Legislature  to  raise  a  certain  sum  of  money  by  lottery; 
the  plaintiff  being  the  holder  of  a  ticket  entitled  to  a  prize. 
The  penalty  of  the  bond  is  $12,000. 

By  the  act  granting  the  privilege  of  a  lottery  to  the  de- 
fendant's principal,  a  bond  with  surety  for  the  drawing  of 
the  lottery  and  the  application  of  $6000  to  a  certain  pur- 
pose, was  required.  The  governor  took  a  bond,  with  the 
further  condition,  that  the  prizes  be  faithfully  paid.  The 
District  Judge  thought  the  bond  reqmred  by  the  Legislature 
was  intended  only  for  the  security  of  the  state  to  insure  the 
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drawing  of  the  lottery,  and  the  faithftd  implication  of  the  Bartern  Diftri«t, 
proceeds  to  the  use  for  which  they  were  intended.  k^^^"^ 

We  think  he  did  not  err.    The  casual  insertion  of  an  ad-      boswisli. 
ditional  clause,  not  contemplated  by  the  Legislature;  the  LAiziHABTfrAi. 

smallness  of  the  penalty,  merely  the  double  of  the  sum  to  be 

applied  to  the  intended  use,  will  leave  the  rights  of  the  pub-  V^^  c9smi  in- 
lie  absolutely  unprotected,  if  the  sum  could  be  objected,  as  of  an  additional 
it  w^ould  immediately  be  by  the  holders  of  the  tickets.  not  comtempiated 

As  to  the  principal  debtor,  there  Cannot  be  any  doubt  of  ^ai^ot  blLd^^Se 
his  liability;  but  the  surety  bound  himself  only  to  pay  the  surety 
penalty  to  the  state  on  certain  conditions.    The  bond  is  ta-* 
ken  with  reference  to  the  law,  and  must  be  construed  by  ken  with    refer- 
it.   Nothing  shews  any  claim  under  it  to  any  part  of  the  ^^^  jj  mM^*bI^ 
penalty  by  individuals.  construed  by  it 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


LIPPLPifCOTT  w.  LOUlSUJVia  IMSDROJWJC  CQMPJU^.  ^  ^, 

APPEAI.   FROM    THB    COURT    OP    THE    FIRST    DISTRICT.  ^2~399' 

If  a  yeflsel  be  insured  for  six  months  trading  between  New-Orleans  and  ^^^ 

any  port  in  the  West  Indies,  United  States^  or  Gulf  of  Mexico,  except 
Rio  Grande,  or  Brasses  of  St.  Jago,  th^  port  of  New-Orleans  is  made  one 
of  the  temdni;  and  a  Toyage  between  a  pdrt  in  the  West  Indies  and  the 
United  States  is  not  within  the  policy. 

This  action  was  brought  to  recover  the  amount  of  a  policy 
of  insurance  upon  the  schooner  Volant,  "trading  between 
New  Orleans  and  any  port  in  the  West  Indies,  United  States 
or  Gulf  of  Mexico,  except  Rio  Grande,  or  Brasos  of  St. 
Jago.** 

It  was  admitted  that  the  schooner  sailed  from  New  Or- 
leans to  Matanzas,  where  she  arrived,  and  proceeded  from 
thence  to  Savannah,  on  which  voyage  she  was  lost  by  one 
of  the  perils  insured  against,  and  within  the  period  compri- 
zed in  the  policy.  On  the  trial  the  plaintiffs  offered  in  evi- 
dence the  following  written  application,  made  to  the  defend- 
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Eactem   District,  ants,  and  by  them  accepted: — ^"Insurance  is  wanted   on 

•Msv  1881  • 

y^^^s^^^       schooner  Volant  for  the  term  of  six  months,  with  permission 
I.IPPINCOTT    to  trade  to  any  port  in  the  West  Indies,  Gulf  of  Mexico,  or 
Li.  zHBUK    CO-  United  States.''    The  introduction  of  this  document  was  op- 
posed by  the  defendant's  counsel,  on  the  ground  that  it  varied 
the  terms  and  conditions  of  the  policy  in  respect  to  the  Yoy- 
age  insured  therein,  wkich  was  free  from  all  ambiguity.    Hie 
court  admitted  the  document,  and  the  defendants  excepted. 
It  was  proved  that  no  greater  premium  would  have  been 
chaiged  at  other  insurance  offices,  for  the  risks  specified  in 
the  written  application,  and  that  specified  in  the  policy. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  and 
the  defendants  appealed. 
Eustis  for  appellants. 
Slidell  for  appellees. 

Porter^  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  insured  with  the  defendants  then:  schooner 

Volant,  for  the  term  of  six  months,  'trading  between  New 

Orleans  and  any  port  in  the  West  Indies^  United  States^  or 

Gulf  of  Mexico,  except  Rio  Grande  or  Brassos  of  St  Jago." 

The  vessel  was  lost  in  a  voyage  between  Matanzas,  in  the 

If  a  vessel  be  island  of  Cuba,  and  Savannah. 

moDths*   ^tradSg      ^®  ^^^  of  Opinion  that  by  the  terms  of  the  policy,  the  port 

between  New  Or-  of  New-Orleans  is  made  one  of  the  termini  of  the  voyaces  in- 

leans  and  any  port  ,  ^  ^3 

in  the  West  In-  sured,  and  that  a  voyage  between  a  port  in  the  West  Indies 

Gulf  ^f  ^Mexico'  ^^^  ^  P^^  ^^  ^^  United  States,  is  not  a  voyage  between 
except  Rio  Grande  New  Orleans  and  any  port  in  the  West  Indies,  United  States 

or  Brassos  of  St.  _  _ 

Jago,  the  port  of  or  Gulf  of  Mexico. 

L^of  the^^^S!      We  think  this  is  so  clearly  the  meaning  of  the  language 

m,  and  a  voya^  u^ed,  that  it  is  impossible  to  make  it  plainer  by  reasoning  or 

between  a  port  in  «         •  1  •  * 

the  W^st  Indies  illustration.  On  the  trial,  the  plaintiffs  produced  the  written 
StatM°^  not'wiS-  propos^Js  made  to  the  company,  and  accepted  by  them,  to 
in  Uie  policy.        shew  that  a  voyage  such  as  that  on  which  the  schooner  was 

lost,  entered  into  the  contemplation  of  the  parties;  that  it 
was  so  particularly  understood  by  the  plaintiffs;  and  that 
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the  terms  inserted  in  the  policy  must  have  been  placed  there  ^Sa^tem  District, 
through  error  or  fraud.  ^^  ^^ 


The  court  received  the  evidence,  though  objected  to;  and    lippknoott 
the  jury  having  found  a  verdict  against  the  defendants,  which  x.^.  mguR.  oo- 
was  confirmed;  they  appealed. 

We  think  the  court  erred.  Admitting  the  document  of- 
fered to  be  legal  evidence  to  control  the  written  policy,  in 
any  case,  (on  which  we  express  no  opinion,)  we  are  satis- 
fied that  it  could  not  be  introduced  by  the  plaintifb  in  the 
present  action.  If  error  or  fraud  occasioned  a  contract  to 
be  executed  in  writing  different  bom  the  intention  of  the 
parties,  it  was  the  duty  of  the  party  rolying  on  such  an  al- 
legation, to  make  it  the  basis  of  lus  action,  to  give  notice  of 
it  to  the  defendants,  and  afford  them  the  means  to  meet,  and, 
if  in  their  power,  to  rofiite  it 

The  action  in  this  instance  is  on  thA  policy;  and  that  poli- 
cy shews  a  voyage  different  firom  that  on  which  the  vessel 
was  lost. 

It  is  thereforo  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Ciourt  be  annulled,  avoided,  and  re- 
versed; and  that  thero  be  judgment  for  the  defendants,  as  in 
case  of  nonsuit,  with  costs  in  both  courts. 


APPBAL     FHOM    THB     COURT  OF  THE    I^ARISH   AlTD  CITY 

OF   NBW-ORIiBANS. « 

The  debt  is  notnoyated  when  the  vendor  consents  that  the  penon  propo- 
sed as  endorser,  may  if  he  chose  pay  the  price  in  cash. 

When  the  last  bidder  does  not  comply  with  the  terms  of  sale,  the  law  au- 
thorizes the  property  to  be  put  up  again  for  sale;  but  it  does  not  make  it  the 
duty  of  the  vendor  to  do  so,  and  leaves  him  at  liberty  to  pursue  aU  other  le- 
gal remedies. 

It  is  discretionary  with  the  court  to  grant  io  the  vendee  a  delay  to  comply 
with  the  conditions  of  the  sale. 

The  defendant  was  the  last  and  highest  bidder,  for  a  bt  of 

X2 
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_  DMrid,  gtoaod  offered  by  the  plaintiff  at  auction,  on  acredit  ot  mx 
_^v2w**  and  twelve  nKXiths,  for  a  note  satisfactorily  endorsed. 
&  AL  AoatB         The  defendant,  on  the  day  of  sale,  named  to  the  auctioneer 
04mTihmn,     ^  endorser,  who  was  approved  of  by  the  plaintiff.    The  en- 

doner,  when  called  on,  observed  that  he  had  money  in  his 
hands  belonging  to  the  defendant,  and  instead  of  endorsing 
would  piefer  paying  cash.  This  proposition  was  accepted 
by  the  plaintiff,  but  never  carried  into  effect;  and  the  present 
suit  was  brought  to  rescind  the  sale.  The  defendant  pleaded 
novation.  There  was  judgment  against  him;  from  wluch  he 
a|^^ed. 

Preatan,  for  appellant,  contended  thai  the  defendant  was 
not  put  in  delay,  and  cited  the  case  of  Erurin  vs.  Fanoidt^ 
ea  Martin,  N.  8.9SBd. 

Martm^J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  toit  the  recision  of  the  adjodicatkai  of 
a  lot,  sold  by  aucticm,  at  which  the  defendant  was  the  last 
and  highest  bidder,  on  account  of  his  ne^ect  to  comply  with 
the  terms  of  the  sale.  He  pleaded  a  novation  of  the  debt. 
There  was  judgment  against  him,  and  he  appealed. 

The  testimony  shows  the  lot  was  sold  ona  credit,  the  pur- 
chaser giving  an  approved  endorser.  The  defendant^  to 
whom  the  lot  wasstruck,  offered  Ramos  as  his  endorser,  who, 
on  being  called  toendorse,  proposed  to  pay  the  money  dovm, 
which  viras  acceplitf:  he,  however,  neglected  to  do  so  for  a 
long  time,  and  died.  • 

The  defendant's  counsel  has  contended  thai  there  had 
been  a  novation  of  the  debt:  that  he  veas  not  put  in  mora^  re- 
lying (HI  the  eastf  of  Erwin  v&  Fenwickj  6tf«  Martin^  N.  8. 
A  debt  k  not  ^^^-  ^bai  the  plaintiff  oughi  to  have  had  the  lot  sold  a  second 
noTtted  where  the  time:  that  the  defendant  is  entitled  to  a  reasonable  time  to 

veiidor     conMnti 

tbai    die  j^non  comply  With  the  conditions  of  the  sale;  that  the  damages 

propoied  as  indor- 

J«r^,  if    he  are  excessive. 

price 'in  omSi.  ^       ^^'  There  has  been  no  novation.    The  plaintiff  consent- 
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ing  that  the  person  proposed  as  endorser  might,  if  he  chose,  ****j|L^^* 
pay  the  price  in  cash,  did  not  discharge  the  principal  debtor.        >.«'>^-w 

2d.  The  evidence  shews  a  call  on  the  defendant  to  com-      '•^"'Ait*** 
ply  with  the  conditions  of  the  sale.  cahai^xbit. 

3d,  The  Civil  Code,  2589th,  authorizes  the  property  to  be  ^^  ^.  . 
put  again  for  sale,  when  the  last  bidder  doe«not  immediate-  ^iddw  does  not 
ly  comply  with  the  terms  of  the  sale;  but  it  does  not  make  it  tenns  of  mle,  the 
the  duty  of  the  vender  to  do  so,  and  leaves  him  at  liberty  to  ^I^JS^^^^  SJjJ 

pursue  all  other  legal  remedies.  Kt*^d^  '^^ 

4th.  The  Parish  Judge  did  not  err,  in  not  allowing  to  the  i^a^  it  the  ^Mj 

defendant  delay  to  comply  with  the  terms  of  the  sale.    The  ^  ^  JTiSw 

Code  does  not  make  it  an  imperious  duty  on  the  court,  ^^"^  *^  Uber^  to 

punoe  au   other 

(2540)  but  autliorizes  it    In  the  present  case  it  was  not  legal  remedies. 

1    J  It  18  diMretion- 

5th.  The  damaces  do  not  appear  to  us  excessive.  ^  jf™**  ,*?  ^ 

^  ^^  vendee  a  delay  to 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  ^^^^y  ^^  ^ 
judgment  of  the  Parish  Court  be  affirmed  with  costs  in  both  aaie. 
courts. 


,  FOUCHER  M.  LEEDS. 

A.PPBAL   FROM    THE    COURT   OF   THE    FIRST   DISTRICT. 

Although  a  lease  be  cancelled*  if  the  leisee  remains  in  powe—ion,  he  is 
liable  for  the  rent,  on  a  tadt  reeoBdactioD,  in  Uie  same  manner  ae  if  he  had 
held  over,  after  the  lapse  of  the  tioie  for  niiich  he  had  obtained  the  lease. 

Judgment  can  only  be  given  far  the  rent  due  at  lis  date. 

The  plaintiff  had  leased  to  the  defendant  a  lot  of  ground, 
and  afterwards  caused  the  lease  to  be  annulled  by  a  judg- 
ment to  that  effect,  rendered  against  the  defendant  Not- 
withstanding this  judgment,  the  defendant  retamed  posses- 
sion of  the  lot,  and  the  present  suit  was  brought  to  recover 
the  rent,  at  the  rate  of  thirty  dollars  per  month,  being  the 
price  agreed  upon  when  the  lot  was  first  leased.  The 
defendant  pleaded  in  avoidance  the  judgment  by  which  the 
lease  was  annulled,  and  denied  having  rented  the  lot  mnce 
the  rendition  of  the  judgment.    The  plaintiff  introduced 
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Eastern^  ^^^  paiol  proof  to  show  that  thirty  dollars  per  month  was  the 
^  price  atwhichthe  lotwas  first  leased;  that  it  was  well  worth 

that  sum,  and  that  the  defendant  had  occupied  the  lot  since 
the  rendition  of  the  judgment  annulling  the  lease.  To  the 
intioducticm  of  this  testimony,  the  defendant  objected,  on 
the  ground  that  jf,  was  illegal  and  irrelevant  to  the  pleadings. 
The  objection  was  overrulled  and  the  defendant  excepted. 
The  court  a  qua  gave  judgment  in  favor  of  the  plaintiff,  for 
the  amount  of  the  rent  due— and  farther  decreed,  that  the 
defendant  pay  rent  at  the  rate  of  thirty  dollars  per  month, 
until  he  delivered  possessimi  of  the  lot  to  the  plaintiff.  The 
defendant  appealed. 

Carletm  and  Lockett,  for  appellant. 

■ 

SegherSf  for  appellee. 

Martin^  /.,  delivered  the  opinion  of  the  court 

The  plaintiff  claims  the  rent  of  a  lot  of  his  ;  the  defen- 
dant pleaded  the  general  issue,  and  if  he  ever  rented  the 
plaintiff's  lot,  the  lease  was  annulled  by  a  judgment. 

The  plaintiff  had  judgment  for  the  ient,  till  the  day  oi 
the  inception  of  the  suit,  with  inters  from  the  date  of  the 
judgment,  till  paid,  and  for  the  rent,  fix>m  the  day  of  the 
inception  of  the  suit,  till  the  defendant  surrenders  the  pos- 
sessicHi  of  the  lot     The  defendant  appealed. 

It  is  in  evidence,  that  the  defeiylant  leased  the  lot  at  $  30 
per  month,  that  tlf^  lease  was  set  aside  by  a  judgment  ob- 
tained  by  the  plaintiff,  but  the  defendant  still  occupies  the 

be   cancelled,     if  lot 

^^^22^<^2]£J^      Objection  was  made  to  the  introduction  of  parol  evidence, 
liable  for  tiie  lent  ^  ghow  the  value  of  the  lot  on  rent,  as  the  lease  is  proven 

cm  a  tacit  recon- 

di^tioQ,    m  Ui|e  to  have  been  set  aside,  and  there  is  no  clsdm  on  a  quantwH 
he  had  held  over  voJeio^,  nor  any  averment  of  the  value  of  the  rent. 
AetiM fo^^     It  is  in  evidence,  that  after  the  lease  was  set  aside,  the 
he  had  oMamed  defendant  remained  in  posession,  and  he  thereby  became 

liable  to  the  plaintiff's  claim,  on  a  tacit  in  eontradietion,  in  the 


1 


OF  THE  STATE  OF  LOUISIANA.  405 

same  manner  as  he  had  held  over,  after  the  lapse  of  the  Eaatem  iXstrict, 
time  for  which  he  had  obtained  the  lease.  k^^/-^ 

But  the  judge,  in  our  opinion,  erred  in  giving  judgment      fottcher 
for  the  rent  beyond  the  date  of  it;  for  we  are  ignorant  of       lebd* . 
any  manner  in  which  the  officer  who  issued  the  execution, 


as  he  who  carries  it  into  effect,  may  assertain  whether  the  only  b?«fvcn1rOT 
defendant  held  possession  beyond  the  date  of  the  judgment,  the  rent  due  at  ii» 
or  for  how  long. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  the  plaintiff  recover  from  the  defendant 
the  sum  of  eight  hundred  and  seventy  dollars,  for  the  rent 
of  his  }<^;  to  the  last  day  of  December,  1830,  with  interest 
at  five  per  centum  thereon  till  paid,  with  costs  below,]  but 
that  the  appellee  pay  costs  in  this  court. 


SMITH  vs.  JROBIMSOJV. 

APPEAL   FROM    THE    COURT  OF  THE    FIRST    DISTRICT. 

Demand  of  payment  at  a  place  designated  by  the  note,  is  a  condition 
precedent  to  a  recovery  on  ll» 

The  defendant  and  two  others  executed  their  joint  and 
several  note,  payable  to  the  plaintiff  or  order,  at  the  coqnt- 
ing-house  of  M.  White,  in  the  city  of  New-Orleans. 

Sometime  after  the  nfte  fell  due,  it  was  handed  by 
White  to  an  attorney  for  collection,  who  instituted  suit 
against  the  defendant.  A  judgment  by  default  was  taken 
which  was  afterwards  made  final,  upon  the  following  testi- 
mony :  The  plaintiff's  attorney  deposed  that  he  had  seen 
the  defendant  in  New-Orleans,  after  the  note  had  been 
handed  to  him  by  M.  White,  as  the  agent  of  plaintiff,  and 
informed  him  he  was  directed  to  bring  suit. 

The  defendant  be^ed  a  short  delay,  until  he  saw  M. 
White  agaiuy  and  observed,  at  the  same  time,  that  Bynum 
ought  to  pay  the  note,  as  he,  (he  defendant,  waA  a  mere 
security. 
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EMtom  Di^et,      \  pik  was  taken  on  the  plaintiff  by  the  defendant's  coun- 
^^^.^^^       sely  to  show  cause  why  the  judgment  should  not  be  set 
SMITH         agide  on  the  following  grounds :  1st,  that  there  was  not  legal 
BOBuifoif .      grounds  to  support  the  judgment;  and,  Sdly,  that  the  defen- 
dant was  not  responsible  for  the  amount  decreed  against 
him.    The  rule  was  discliaiged  and  the  defendant  a{q>ealed. 
Hermen^  for  appellant,  made  the  following  points : 

1.  Payment  was  not  demanded  at  the  counting-house  of 
M.  White,  the  place  i^pointed  for  payment. 

2.  Because  payment  could  not  have  been  legaUy  made, 
nobody  having  been  authorized  to  receive  it. 

M*Cald>f  for  appellee,  contra : 

1.  It  was  not  necessary  for  plaintiff  to  have  alleged  or 
proved  that  demand  of  payment  was  made  ai  M.'  Whites 
counting-hou9e.—Ch^y,{Ec^tikmlSaO,)  249,  (nole  2,)  259, 

{noU  1.) 

2.  If  such  demand  was  necessary  to  be  proved,  the  evi- 
dence upon  record  establishes  the  same.  The  attorney  for 
plaintiff  received  the  note  from  White,  the  agent;  it  had, 
therefore,  been  sent  therej  and  it  would  be  s,far  fetcAed 
presumption^  that  a  note  at  Maunsd  Whites  counting-house 
was  not  paid  because  the  note  was  not  there  to  he  given  up. — 
3,  Martin,  N.  8. 433. 

3.  The  defendant  was  amicably  demanded  to  pay  prior  U> 
the  suit  This  demand"  was  in  New-Orleans,  and  he  now 
comes  with  a  very  bad  grace  to  complain  of  want  of  de- 
mand.   This  amicable  demand  was  made  in  person. 

Martin,  /.,  delivered  the  opinion  of  the  court 
This  is  an  action  on  a  promissory  note:  there  was  judg- 
ment by  default,  and  the  defendant  appealed  after  an  unsuc- 
cessful attempt  to  have  the  judgment  set  aside. 

The  statement  of  facts  shows  the  note  was  subscribed  bv 
the  defendant.  Two  names  appear  before  his,  but  the  note 
is  joint  and  several,  and  it  was  payable  at  the  counting-house 
of  M.  White,  who  handed  it  to  the  attorney  who  brought  the 
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present  suit    Robinson,  when  called  <m  by  the  attorney,  Eaitem^Diatrict. 
said  he  would  aee  White  about  it,  and  being  asked  for  the       s^^v^^z 
money  a  second  time,  said  he  was  the  surety  of  Bynum,         smith  j 
whose  name  is  first  on  the  note,  and  Bynum  ought  to  pay  it      robikson. 

There  is  no  evidence  of  any  demand  at  the  place  at 
which  the  note  is  payable;  but  the  plaintiff's  attorney  has 
contended  that  his  having  received  the  note  fix>m  White,  is 
evidence  of  its  having  been  in  the  possession  of  White  for 
collection;  and  the  presumption  is  strong,-  that  White  was  not 
absent  from  his  own  countmg-house,  on  the  day  of  pay- 
ment, and  there  could  not  be  any  necessity  of  his  making  a 
demand  from  himself;  and  the  counsel  has  cited  numerous 
authorities,  to  show  there  was  no  necessity  for  such  a  de- 
mand* .In  MUler  vs.  Croghan^  3  Martin^  N.  S.  423,  we 
concurred,  in  the  oinnion  of  our  learned  brother,  from  whose 
judgment  the  present  appeal  is  taken,  that  in  the  case  of  a 
note  payable,  at  a  particular  place,  a  demand  there  was  a 
condition  precedent  to  the  plaintifi^s  right  of  recovery. 

We  admitted,  however,  that  there  were  many  and  veiy      

respectable  authorities  in  support  of  the  contrary  doctrine ;  BMnt  tt  «  ^w»     i 
that  it  was  a  most  controverted  question,  and  we  gave  that  ^^^''i^  ^ZSt  l\ 
judgment  which,  in  our  opinion,  was  called  for,  by  analogy  ^<"^  pncedeat  to      \ 
to  principles  and  a  greater  weight  of  authority.    Having 
settled  the  law,  as  fiur  as  it  can  be  settled  by  a  single  deci- 
aon,  we  have  nevertheless  reccmsidered  our  decision;  and  it 
has  not  appeared  to  us  that  it  ought  to  be  disturbed. 

It  does  not  appear,  at  what  time  White  received  the  note. 
The  suit  was  not  lMX>ught  tiD  eight  months  after  the  maturity 
of  the  note.  It  is  true  the  defendant  did  not  pretend  he 
had  called  at  White's  countin-house,  to  pay  the  note,  but  he 
gave  it  as  his  opinbn,  that  this  was  the  business  of  Bynum 
the  principal,  rather  than  the  defendant,  who  was  only  a 
surety.  The  note  bears  no  date  of  the  place  where  it  was 
executed ;  the  plaintiff  resides  in  another  State  and  the 
principal,  it  is  said,  on  Red-River.  Nothing  shows  the  pre- 
sence of  the  plaintiff,  nor  of  any  body  authorized  by  him, 
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EwtmDMgct,  at  the  countuig-house  of  White,  at  the  period  when  the  note 
S^!jl!^        became  due.    The  only  demand  which  is  proved  is  not 
SMITH         pretended  to  have  been  made  at  the  place  of  payment 
mosiif  ION.      Had  the  note  been  endorsed  by  the  plaintiff,  or  did  it  iq>pear 
that  White  was  authorized  to  receive  its  amount,  we  might 
then  perhaps  be  authorized  to  inquire  whether  the  presump- 
tion was  not  that  he  must  have  been  in  his  own  counting- 
house,  at  some  period  before  he  handed  the  note  to  the 
attorney;  and  whether,  in  such  a  case,  there  was  any  neces- 
sity for  his  making  any  demand,  tiU  somebody  came  in,  fit>m 
whom  it  might  be  made.    Bat  the  possession  of  the  note  by 
White,  does  appear  to  have  been  for  the  purpose  of  hand- 
ing it  to  an  attorney,  without  being  accompanied  by  any 
authority  to  receive  payment    Had  it  been  shown  that  he 
had  the  note  on  the  day  of  payment,  perhaps,  the  presump- 
tion mi^t  be  that  he  had  it  for  the  purpose  of  receiving  its 
amount,  as  it  was  payable  at  his  house — but  this  is  not  very 
clear. 

It  is,  therefore,  ordered,  adjudged  and  decreedi  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed;  and  proceeding  to  give  such  a  judgment  as^  in  our 
opinion,  ought  to  have  been  given  below ;  it  is  ordered  that 
there  be  judgment  in  favour  of  the  defendant,  as  in  the  case 
of  a  non-suit,  with  costs  in  both  courts. 


BOCOD  99,  JACOBS, 
iLVVBUL    FROM    THE     COURT   OF   THE     PARISH   AKHD     CITY 

OF   NEW   ORLEANS. 

A  slave's  mitrepresentation  of  his  own  name  and  that  of  his  master  when 
airested,  is  not  a  sufficient  circitmstsnce  to  imply  the  habit  of  running  away 
from  a  single  instance. 

Circumstances  posterior  to  tiie  sale  may  have  some  weight  in  proving  the 
existence  of  a  previous  habit;  but  the  mere  hci  of  running  away  after  the 
the  sale,  added  to  a  single  instance  before,  does  not  establidi  an  apterior 
habit. 
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The  render  is  not  affected  by  the  aMertion  of  his  broker  that  the  alaxe  is  a^jplMem    IHrtrict, 
good  subject    Such  a  character  is  not  absolutely  inconsistent  with  thecir-  "^oy  1881. 

cumstance  of  his  having  absented  himself  for  a  few  days. 

This  suit  was  brought  to  rescind  the  sale  of  arstavQ  who,  it 
was  alleged,  was  in  the  habit  of  running  away. 

The  evidence  showed  that  the  slave  run  aiway  once,  while 
owned  by  the  defendant,  but  was  apprehended  in  a  few  days 
and  committed  to  jail.  The  sale  to  the  plamtifTwas  effected 
through  a  broker,  who  represented  the  slave  as  a  good  sub* 
ject.  There  was  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. 

JUTCalebj  for  appellant,  made  the  following  points. 

1st.  The  judgment  below  should  be  reversed, ]  because 
there  is  no  evidence  to  show  a  Judnt  of  running  away  prior 
to  the  sale.  , 

2d.  There  is  not  one  tittle  of  proof  that  the  slave  had  ever 
absented  himae\{  more  than  once  from  hisi  owner^  previous  to 
the  sale  to  the  plaintiff:  the  running  away  once  does  not  con- 
stitute the  habit. — C  C. 

Canon  for  appellee. 

Martin^  J,  delivered  the  opinion  of  the  court 

The  recision  of  the  sale  of  a  slave  is  claimed  by  the  ven- 
dee»  on  the  ground  that  be  was  in  the  habit  of  rumuDg  away 
before  the  sale,  in  the  knowledge  of  the  vender,  who,  nev^- 
theless,  alleged,  as  it  is  said,  that  he  was  a  good  subject. — 
The  plea  was  the  general  issue,  and  the  defiaodant  is  appel- 
lant, of  a  judgment  of  recision. 

The  evidence  is,  that  the  slave  ran  away  once  while  he 
was  owned  by  the  vender,  and  was  absent  a  few  days  only. 
When  he  was  arrested  he  gave  to  himself  and  his  owner, 
many  names.  Soon  after  the  sale  he  ran  away  a  second 
time.  The  vender^s  broker,  when  bargaining  with  that  of 
the  vendee,  represented  the  slave  as  a  good  sobject. 

The  plaintiff's  Counsel  has  relied  on  the  case  of  Sykes  vs. 

Y2 
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BtrtM    DM^  iiflen,  2J  Martin,  N.  8.;  and  has  cited  Syrey,  Pcthier  and 
*^  '"^  nuUier. 

We  have  a  special  provision  in  our  Code  by  which  this 
JACOBS.        case  must  be  determined. — CivU  Code, 2505. 
.      ' ,     !  If  aslave  has  run  away  oncc,he  isto  be  considered  as  hav- 

A  lUTe'i  mure-  "^  ' 

preientetion  of  his  ing  the  habit  of  running  away,  if  he  stay  away  more  than  one 

that  of  hts  master,  month:  SO  if  he  absent  himself  totce  for  several  dctys. 

M^^'^^^JSt      ^®  ^^  °^^  ^"*  ^^^^  ^^  slave's  misrepresentation  of  his 
circumstance     to  own  name  and  that  of  his  master,  is  a  sufficient  circumstance 

imply    the    habit 

of  nmniiig   away  to  authorize  US  to  imply  the  habit  from  a  single  instance, 
stafl^e!  ""*  *  "*'      Circumstances  posterior  to  the  sale  may  have  some  weight 

in  the  scale  of  evidence  in  determining  on  the  existence  of 
posterior^to^the  ^previous  habit;  but  we  do  not  think  that  the  mere  (act  of 
■**•  I  ""^t***^*  running  away  immediately  after  the  sale,  added  to  a  single 
proving  tiSe  eids- .  instance  before,  may  be  received  as  evidence  of  an  anterior 
oiM  habit;  but  die  habit.  It  may  be  the  consequence  of  tlie  displeasure  of  be- 
22?  ^^y^  ^S&t  "^8  ^^ — o{\iVR  dislike  of  the  new  owner, 
the  sale  a^ed  to  a      Neither  ought  the  vender  to  be  affected  by  his  broker's 

smglemstaneebe-  ^^  ^ 

fore,  does  not  es-  assertion,  that  the  slave  was  a  good  subject.  Giving  him 
habit.  "^'  ^^^  ^  character  is  not  absolutely  inconsistent  with  the  cir- 

not^affected*'  fcy  cumstance  of  his  having  once  absented  himself  from  his  own- 
the    assertion  of  ert  house  for  a  few  days. 

hsi  broker  that  the  '^ 

slaTo  is  a  good  It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
character  is  not  judgment  of  the  District  Court  be  annulled,  avoided,  and  re- 
Stonf^witfa^^e  ^®"®^'  '^^  proceeding  to  give  such  a  judgment  aa,  in  our 
drcmnstance     of  opinion,  ougfat  to  have  been  given  below,  it  is  ordered,  ad- 

his  havinir  absen* 

ted  himself  for  a  judged,  and  decreed,  that  there  be  judgment  for  the  defcnd- 

few  days.  ^^^  ^^  ^^^^^  -^  ^^y^  courts. 


JOBySTOJ^E  vs.  THOMPSOJf, 
APPEAL   FROM     THB    COURT    OF    THE     PARISH     AND     CITY 

OF    NEW-ORLEANS. 
The  general  received  opinion  of  the  words  to  abscond,  is  the  act  of  a 
peison  who  leaves  any  particvlar  place  clandestinely,  or  of  one  who  con- 
ceals or  hides  himself. 
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This  action  was  instituted  under  the  following  circum-  '^••**™  ^'*^*» 
stances: — ^The  friaintiif  having  absented  himself  finom  the        ,^^>r-^^ 
state,  three  of  Us  creditors  filed  a  petition  for  a  forced  sur-     'owk^towk 
render,  under  the  allegation  of  his  being  an  absconding     Thompson. 
debtor.    His  property  was  sequestred  and  deposited  in  the 
hands  of  the  defendant,  as  syndic  for  the  creditors.    The 
plaintiff  returned,  and  instituted  this  action  for  the  purpose 
of  annulling  the  proceedings  of  the  creditors,  and  effecting  a 
return  of  his  property.    The  plaintiff  adduced  proof  of  his 
absence  being  merely  temporary.    The  defendant  gave  in 
evidence  the  record  of  the  proceedings  in  the  forced  surrender. 
There  was  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

M  Crady  for  appellcuit.    Preston  for  the  appellee. 


THOMPSOJSr,  SYJfDIC  OF  JOHJ^TSTOJSrE  ff,  J^TBWTOJST  ETjU. 

SAME  vs,  ROWE  ETAL. 

APPEAL    FROM     THE     COURT    OF   THE    PARISH   AND    CITY 

OF   NEW-ORLEAKS. 

These  actions  were  instituted  by  the  plaintiff,  as  s}mdic  un- 
der a  forced  surrender,  of  certain  creditors  of  J.  6.  John- 
stone, to  constrain  the  defendants  to  yield  up,  for  the  bene- 
fit of  all  the  creditors,  the  proceeds  of  certain  drafts,  bills  of 
exchange,  &c.  transferred  to  them  by  the  insolvent,  to  the 
fraud  of  the  creditors  generally  by  such  illegal  preference. 

It  appeared  in  evidence  that  the  defendants  had  received 
of  the  insolvent,  on  the  eve  of  his  absenting  himself,  divers 
drafts,  &LC.  in  order  to  protect  the  said  defendants  against 
their  endorsements  for  him  for  near  the  amount  received. 

The  case  of  Johnstone  vs.  Thompson,  sjmdic,  annulling  the 
proceedings  of  the  creditors  and  restoring  the  property,  being 
introduced,  the  court  below  nonsuited  the  plaintiff  in  both 
cases,  and  he  appealed. 

Strawbridge  and  HT  Crady  for  i^pellant. 

Ist.  The  court  cannot,  in  this  suit,  set  aside  the  judgment 
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in  the  iuit  fcM*  a  forced  snrrenden  that  judgment  most  Aand 

untS  revened  hf  legal  course. 
TMMPtoR         3d,  Thepaity  18  actually  insolvent,  and  haAabeconded. 

3d.  The  action  in  ayoidance  of  acts  in  fraud  of  creditors, 
may  be  exercised  either  personally  or  as  represented  by  a 
syndic;  and  as  Johnstone  is  now  a  party,  judgment  will  be 
given  according  to  the  proof. 

Preiton  for  the  appellee. 

1st  The  evidence  sliovrs  that  Johnstone  was  not  an  ab- 
sconding debtor,  and  so  the  parish  judge  has  decided;  the 
plaintiff,  therefore,  is  incapacitated  to  sue  as  syndic. 

2d.  The  appellees  were  not  made  parties  to  the  feihire, 
and  are,  therefore,  not  bound  by  the  proceedings. 

3d.  The  transfers  by  Johnstone  were  for  a  good  and  viJid 
consideration,  at  the  time. 

MatketMf  /.,  delivered  the  opinion  of  the  court 

In  the  two  first  of  these  cases  the  plaintiff,  as  syndic, 
claims  from  the  defendants  certain  properties,  rights  and  cred- 
its which,  he  alleges,  were  tranferred  to  them  by  the  insol- 
vent, at  an  improper  time  and  out  of  the  ordinaiy  course  of 
business,  to  the  injury  and  in  firaud  of  the  rights  of  the  mass 
of  creditors.  The  last  suit  is  brought  by  the  debtor,  whose 
property  was  placed  in  the  possession  of  the  syndic,  under  a 
forced  surrender,  to  cause  to  be  annulled  the  proceedings 
by  vdiich  his  commercial  books  and  other  effects  were  trans- 
ferred to  the  defendant  as  syndic,  and  to  have  them  restored 
to  him. 

The  proceeding  which  gave  rise  to  these  suits,  was  com- 
menced in  pursuance  of  the  sixth  section  of  an  act  of  the 
le^slature,  fussed  in  1826,  entitled  ^^An  act  supplementary 
to  an  act  relative  to  the  voluntary  surrender  of  property, 
dec."  It  is  expressed  in  the  follovring  terms:  ''If  any  mer- 
chant or  trader  abscond  or  conceal  himself,  in  order  to  avoid 
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the  payment  of  his  debts,  it  shall  be  lawful  for  three  of  his  ^^et^   i>»^]f  t, 
creditors,  or  more,  to  apply  to  any  competent  judge,  Ac.  to 
obtain  from  the  said  judge  an  order  authorizing  the  seques- 
tration of  the  property  of  the  said  merchant,  trader,  &c."       nbwtow  et  al 

The  proceedings  in  the  case  prosecuted  under  this  section 
of  the  act  ended  in  the  sequestration  of  Johnstone's  proper- 
ty, a  forced  surrender,  and  appointment  of  a  syndic.  After- 
wards the  debtor  appeared;  brought  suit,  as  above  stated,  al- 
leging their  illegality,  and  consequent  nullity,  as  being  un- 
founded in  fact;  and  claims  restitution  of  his  property. 

The  evidence  adduced  in  the  different  cases,which  is  made 
applicable  to  all,  shews  clearly  that  the  plaintiff  in  the  last 
action  was  in  insolvent  circumstances  at  the  time  he  left  the 
state,  in  July,  1830.  But  the  court  below  seems  to  have 
been  of  opinion  that  the  fact  of  his  absconding,  or  concealing 
himself,  was  not  established  by  satisfactory  testimony,  and 
gave  judgment  in  his  favor,  and  also  judgments  against  the 
syndic  in  his  suits  against  Newton  and  Co.,  and  Row  and 
Went;  from  all  of  which  he  appealed.  The  judge  a  quo^  we 
think,  proceeded  regularly  in  first  taking  into  consideration 
the  case  of  Johnstone  vs.  Thompson;  for  the  decisions  in  the 
other  cases  may  be  viewed  as  corollaries  of  the  judgment 
proper  to  be  rendered  in  this. 

The  sequestration  and  forced  surrender  were  based  on 
the  belief  that  the  debtor  absconded,  or  concealed  himself,  in 
order  to  avoid  the  payment  of  his  debts.    The  main  attempt, 
on  the  part  of  the  creditors  who  provoked  this  surrender,  as 
appears  by  the  testimony  of  the  cause,  was,  to  prove  an  act 
of  absconding  according  to  the  true  intent  and  meaning  of 
the  law.    But  in  this,  we  are  of  opinion  vnth  the  court  be-  ^^1^  S?nion  'of 
low,  they  have  failed.    The  general-received  meaning  of  the  word  to  ab- 
the  word  to  abscond^  we  believe  to  be  the  act  of  a  person  a    person     wh* 
who  leaves  any  particular  place  clandestinely,  or  of  one  who  Jl^^"  ^^  ^^l 
concecJs  or  hides  himself.    According  to  the  latter  signifi-  destinely,    or  of 
cation,  which  appears  to  be  that  accorded  to  it  by  lexicogra-  w hideBhinweif. 


THOMPgO.X 
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Eastern   ^■'^^^*  phers,  it  is  synonymous  with  the  word  to  amcealj  and,  con- 
sequently, the  same  effect  should  be  given  to  the  section  of 

the  law  under  consideration,  if  only  one  of  the  words  had 
ncwTON  ST  AL  becu  used  by  the  legislature. 

The  testimony  affords  no  evidence  of  concealment,  nor 
of  clandestine  departure  from  the  city.    Nothing  shews  that 
the  debtor  did  not  lay  himself  open  to  arrest  in  the  ordinary 
mode  of  procediog,  by  civil  process,  to  the  very  moment  of  his 
departure.    He  went  openly  on  board  the  steam  boat  which 
was  about  to  take  him  from  the  country,  and  was  seen  there 
by  a  great  number  of  persons.  *  To  those  with  whom  he  had 
conversed  on  the  subject  of  his  going,  he  represented  as  a 
reason  for  taking  that  step,  the  dulness  of  business  in  New 
Orleans  at  that  time,  and  the  probability  of  its  being  so  for 
some  succeeding  months  of  the  year;  that  his  intention  was 
to  return,  having  a  prospect  of  obtaining  a  place  as  book- 
keeper with  some  merchant  in  this  place. 

That  he  had  failed  in  business  on  his  own  account,  cannot 
be  doubted,  according  to  the  evidence;  and  that  he  adopted 
measures  to  secure  his  friends,  who  had  assisted  to  set  him 
up,  is,  perhaps,  equally  clear.  The  morality  of  such  cou- 
duct,  in  foro  amsdencie^  is  not  for  us  to  investigate:  it  is  be- 
lieved to  be  contrary  to  our  municipal  regulations,  and  thu^ 
far  may  be  considered  as  immoral.  But  it  does  not  appear 
that  he  acted  in  such  a  manner  as  to  authorize  a  sequestra- 
tion and  forced  surrender  of  his  estate,  by  absconding  or  con- 
cealment, in  terms  of  the  law.  This  case  differs  little  from 
that  of  Kennedy  &  Duchamp  vs.  Devlin. — 8.  iV.  S.p.  150. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgments  of  the  Parish  Court  rendered  in  these  several  cases 
be  affirmed,  with  costs. 
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PHITCHAED  ET  AL.  vs.  LOUISLOJ^TA  STATE  BAJ^K. 
APPEAL   FROM    THE    COURT  OF   THE    FIRST    DISTRICT. 

Where  the  Bank  undertakes  the  collection  of  a  note,  it  becomes  the  agent 
of  the  depositor,  and  if  the  notary  employed  to  protest  the  note,  for  lion- 
payment,  fails  to  gi'^e  legal  notice  of  protest  to  the  endorsers,  in  conse- 
quence of  which  they  are  exonerated,  the  bank  is  liable  for  the  neglect 
and  bound  to  pay  the  amount  of  the  note  to  the  person  depositing  it  fo^ 
collection. 

But  where  an  agent  becomes  liable  to  pay  the  amount  of  a  note,  in  con- 
sequence of  neglect  to  give  legal  notice  of  protest,  he  is  entitled  to  have 
the  note,  with  ^1  the  remaining  rights  of  the  creditor,  transferred  to  him. 

This  was  an  action  upon  a  contract  of  agency,  to  obtain 
an  indemnity  from  the  agents,  for  a  loss  arising  from  their 
negligence.  The  negligence  charged,  was  the  omission  to 
give  to  the  endorsers  due  notice  of  the  dishonour  of  a  note. 
The  evidence  adduced  on  the  trial  is 'correctly  stated  in  the 
opinion  of  the  court  delivered  by 


Eastern    District, 
May  1831 

PBITCHABD 

ET     AL. 

««. 

LA.    S.    BANK. 


2L  4151 
49    160| 


Martin^  J. 

The  plaintifi  seeks  remuneration  for  a  loss  which  he  alleges 
he  has  sustained  through  the  neglect  of  the  defendant's 
agenty  in  giving  notice  on  the  protest  of  a  note,  deposited 
with  the  defendants  for  collection.  They  pleaded  the  gene- 
ral issue.  The  plaintiffs  had  judgment  for  costs  incurred  in 
prosecuting  one  of  the  parties  on  the  note,  and  appealed. 

There  were  four  endorsers  on  the  note,  when  it  came  to 
the  plaintiflTs  hands — ^Lawrence,  Chambers,  Scott,  and 
Hamilton. 

The  evidence  shows  that  the  plaintiffs  brought  a  suit 
against  the  two  last  endorsers,  and  failed  against  one,  be- 
cause he  relied  on  the  notary's  certificate,  which  did  not 
state  the  post-office  in  which  the  notice  was  put.  Pritchard 
vs.  HamilUmy  6  Martin^  N,  S.  456;  against  the  other,  be- 
cause the  notice  had  been  left  in  the  post-office  at  Baton- 
Rouge — an  office  to  which  the  endorser  was  in  the  habit  of 
sending  ior  his  letters  and  papers. — Pritchard  vs  Scott^  7  id. 
491. — Of  the  two  other  endorsers,  one  of  them  has  removed 


ET     AL. 

V$. 

LA.  B.  BANK. 
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Eagtem   Diitrict,  out  of  the  State,  and  the  notice  to  the  oilier  is  liable  to  the 
May  1831.  ,  .      .  , 

^^^.^,-,^       same  objection  as  that  to  Scott 
^"J^cHARD         The  district  judge  appears  to  have  been  of  opinion  that 
v$.  the  plaintifT  had  not  shewn  that  he  sustwned  any  damage, 

beyond  the  amount  of  the  costs,  in  the  suits  against  two 

endorsers.  He  gave  judgment  therefor,  and  reserved  to  the 
plaintiff  his  right  of  recovery  for  such  damages,  as  be 
might  show  to  have  finally  resulted  from  the  neglect  of  the 
bank,  or  its  agent. 

We  think  he  erred.  The  plaintiff  clearly  shows  he  failed 
to  recover  against  Scott,  and  he  is  unable  to  recover  finom 
Chambers,  because  the  legal  notice  was  not  given  to  either 
of  them,  and  his  recovery  against  Chambers  has  become,  at 
least,  more  difficult,  by  the  removal  of  Chambers  out  of  the 

Where  the  bank  ^^^'    ^^  ^^  ^  security  of  fouT  endorsers ;  it  is  clear 
undertakes      the  he  has  lost  that  of  two,  by  the  neglect  of  the  bank.     This 

collection    of      a  ,    .  . 

note,  it  becomes  loss  IS  certainly  an  injury  for  which  he  has  a  right  to  a  com- 
depcmtor,  \nd  ^  pensation.  Had  the  bank  given  due  notices  to  these  two 
*^o  ed^to^ rotest  ^^^^^fsers,  it  is  clear  the  plaintiff  would  have  obtained  judg- 
the  note  for  non  ment  against  them,  and  very  probably  liis  money,  and  he 

payinenty   fails  to 

give  legal  notice  would  not  be  subjected  to  the  risk,  delay,  and  inconvenience 
enfklrsen,  in  con^  ^^  sending  b^snote  to  a  distance,  to  have  Chambers  sued  on. 
sequence  of  which      g^^  ^j^^  counsel  of  the  bank  urges  that  on  payment  of 

tney  are  ezonora-  o  r   ^ 

ted,  the  bank  is  the  amount  of  the  note,  the  bank  ou£^ht  to  be  entitled  to  all 

liable  for  the  ne-  .  ^^ 

gleet  and  bound  to  the  plaintiff's  rights  and  claims  thereon  ;  that  owing  to  the 
•Se  notT  to^  the  neglect  of  the  plaintiff,  or  of  his  attorney,  his  right  on  Ha- 
STIbr  coUection"*  milton  is  lost,  there  being  judgment  in  favour*  of  the  latter. 
But  where  ana-  It  appears  the  attorney  depended  for  proof  of  notice,  on  a 
^to  pay'the  a^  notary's  certificate,  evidently  defective  on  its  face,  while  the 
mount  in  conse-  defect  might  have  been  cured  by  the  examination  of  the 

quence  of  neglect  ®     .  / 

to  give  legal  no-  notary  as  a  witness; — be  that  as  it  may,  the  plaintiff  was 
is  entitled  to  have  only  bouud  to  transfer  his  rights  to  the  bank,  on  recerv- 
^e  °®*® j^JJ^^.^  ing  payment.  The  loss  of  the  recourse  on  Hamilton,  is  not 
rights  of  Oiecredi-  proven,  for  it  is  not  shown  that  the  testimony  of  the  notan^ 

tor  transferred  to  *^  • 

liim.  could  have  prevented  it,  and,  if  it  was,  it  is  far  fixHu  being 
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clear  that  the  defendants,  on  pajring  damages,  would  not  be  ****®"LP",^{' 
obliged  to  be  satisfied  with  a  subrogation  of  the  plaintiff's      v^^v^^i 
rights,  as  existing  at  the  time  of  payment,  even  if  diminished     pbitoh  abd 
by  the  neglect  of  his  agents,  provided  they  were  not  so  by  m. 

fraud.  '^-  ••  ■^''*- 

It  is,  tber^fere,  ordered,  adju^lged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  proceeding  to  give  such  a  judgment  as,  in  our 
opinion,  ought  to  have  been  given  below,  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiff  recover  from  the 
defendants  the  sum  of  fifteen  hundred  and  seventy-seven 
dollars  and  ninety-two  c^its,  with  interest  at  the  rate  of  fivip 
per  cent,  from  the  dat^  of  the  protest,  and  the  further  sum 
of  ninety-four  dollars  and  fifty  cents,  for  his  costs  in  the  two 
suits  brought  agamst  the  endorsers,  with  costs  in  both  courts. 
But  execution  is  not  to  issue  on  the  judgment  till  the  plain-, 
tiff  shall  have  delivered  to  the  defendants,  or  deposited  in 
the  ofiSce  of  the  clerk  of  the  District  Court,  the  note  men- 
tioned in  the  petition,  together  with  a  cession  or  transfer  of 
all  his  rights  thereon. 


RUSSELL  ETAL.   vs.    BUCKLES^QALE   lATERVEJVWCh, 
APPEAL     FROM    THB     DIBTItlCT     COURT     FOR    THE     FIRST 

JUDICIAI.  DISTRICT. 

Where  mutual  accounts  exist  between  the  consignor  and  consignee,  the 
latter  has  no  lien  upon  the  goods  attached  in  his  hands,  unless  there  be 
proof  of  a  balance  in  his  favour  at  the  time  of  the  attachment. 

The  plaintiff,  in  this  case,  attached  250  coils  of  bale  rope, 
alleging  it  the  property  of  J.  C.  Buckles,  a  non-resident. 
L.  H.  Gale,  the  consignee  of  the  rope,  intervened,  alleging 
a  lien  on  it  for  balances,  no  liquidation  of  accounts  was 
shewn,  leaving  a  balance  in  favour  of  Gale,  at  the  time  of 

Z2 
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Eafltern  District,  (^  attachment.    There  was  judgment  for  the  plaintiff^  and 

May  18S1.  .  ,    , 

the  mtervening  party  appealed. 


■''•"^ti.  "  ^"^      Hennen,  for  appellant 
BCCKLK8.  1,  The  consignee  has  a  privilege  on  the  goods  consigned 

for  his  advances,  even  before  their  arrival,  if  a  bill  of  lad- 
ing has  been  despatched  to  hioL — C  C  3214 — Cftde  de 
Commerce^  93. — Dufow's  Codede  Commerce^  vol.  l^page 
113.— De/veiuxmr  Droit  Com.  hp.  53. 

2.  The  consignee's  'privilege  attaches  from  the  day  the 
goods  leave  the  store  of  the  consignor. — Pardessus^  v.  4,  p^ 

357-8. 
Martin^  /.,  delivered  the  opinion  of  the  court 

This  IS  an  attachitient  case.  Gale  intervened  and  daimed 
a  quantity  of  bale  ropes,  part  of  the  property  attached, 
which  had  been  consigned  to  him  by  the  insolvent,  who 
was  indebted  to  him.  His  claim  was  disallowed,  and  be 
appealed. 

The  district  judge  concluded  from  the  evidence  that  the 
consignor  and  consignee  made  mutual  shipments  to  each 
other.  Their  accounts  were  unliquidated  at  the  time  of 
the  shipment:  the  evidence  does  not  show  on  whose  side  the 
balance  was. 

The  counsel  for  the  intervening  party  has  u^ed  in  this 
court,  that  the  consignee  has  a  privilege  on  the  goods  con- 
signed, for  his  advances,  even  before  their  arrival,  if  a  biU 
of  lading  has  been  dispatched  to  him. — Civil  Code,  3214 
— French  Code  of  Commerce^  93. — 1,  Dufour  on  Code  de 
Where  matoal  Commerce^  112. — 1,  Dehenamri  Droit  de  Commerce^  53. 
tween    die  con-  — '^^  consignee's  privilege  attaches  from  the  time  the  goods 


2^  ^  1^  ^^*™®  "**^  ^  consignor's  store.— 4,  Par.  357-8.— I,  Locre^ 
hM  DO  lien  upmn  467. — ^Without  admitting  or  denying  the  doctrines  con- 
e/inUs  huids,  tained  in  these  authorities. 

moTof^idince  '^^  plaintiff's  counsel  has  relied  on  the  absence  of  any 
in  hie  handiatthe  proof  of  a  balance  in  favour  of  the  interveninir  party,  at 

time  of  Uie     »t-  f.     ^.  r*u      **     k         *  *^ 

taduaeni  the  time  of  the  attachment. 
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On  an  attentive  examination  of  the  evidence,  it  has  not  Eastern  District 

May    1811. 

appeared  to  us  the  District  Court  erred.  >s,^-v-^w/ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  *^^**"' «''  ^^ 
judgment  of  the  District  Court  be  affirmed  with  costs.  buckles. 


MEJVWETT  ST  SL,  w.  ALLISOJ^T. 

APPEAL   FROM   THE    COURT   OF  THE    FIRST    DISTRICT. 

In  a  sait  upon  a  note  the  plaintiff  is  not  bound  to  prove  the  defendant's 
signature,  unless  it  be  expressly  denied;  but  if  neither  the  allegations  in 
the  petition  nor  interrogatories  annexed  thereto  require  such  denial  or  ad- 
mission, then  every  means  of  defence  is  open  to  Ae  defendant,  under  a  plea 
of  the  general  issue. 

Solidariiy  in  obligations  must  be  express,  except  in  the  case  of  commer- 
cial partners. 

Where  one  of  the  joint  obUgon  of  a  note  given  by  a  particular  partner- 
ship  fnils,  and  places  the  payee  as  a  creditor  on  his  bUan  for  the  whole 
amotmt,  he  is  nevertheless  liable  but  for  half. 

This  suit  was  brought  on  a  promissory  note,  in  the  follow- 
ing words: — "Three  months  after  date,  we  promise  to  pay 
William  Bennett  and  Hugh  Grant,  or  order,  four  hundred 
and  twenty-one  dollars  and  sixty-six  cents.  Value  received." 
Signed  "Allison  &  Rowe."  Suit  had  been  previously  brought 
against  Thomas  Roe,  one  of  the  drawers,  and  judgment  ren- 
dered in  favor  of  the  same  plaintiffs  for  the  amount  of  the 
note;  Allison  having  obtained  a  stay  of  proceedings  and  res- 
pite.  His  respite  having  expired^  this  suit  was  brought 
against  him.  Having  pleaded  a  general  denial,  the  signa- 
ture of  the  note  was  proved  to  be  in  his  handwriting.  On 
the  trial  the  defendant  (^ered  evidence  that  the  firm  of  Roe 
&  Allison  was  a  particular  partnership;  to  which  evidence 
the  plaintiffs  objected  on  the  ground  that  the  fact  was  not 
pleaded,  and  ^lat  the  defendant's  signature  to  the  note  having 
been  denied  and  proved,  no  evidence  could  be  received  in 
defence.  The  court  admitted  the  evidence.  Tbepdrticular 
drawers  of  the  note  were  proved  to  have  been  partners  as 
builders;  and  the  court  chai^ged  the  jury  that  the  plaintiffs 
could  recover  but  half  the  amount  of  the  note.    They  found 


«»  CASES  IN  THE  SUPREME  COURT 

EMteraDU^^t,  accordingly;  and  from  the  judgment  on  their  verdict  the 

y^^^\^^      plaintiffs  appealed. 
BCH KKTT  BT  A 1      Prestcu  foF  appellant. 

Ai^tisoir.  1st.  The  district  judge  erred  in  the  opinions  excepted  to. 

The  answer  admitted  no  special  defence.-rC.  P.  326,  326. 
2d.  The  words  of  the  note  sued  upon  create  an  obligation 
in  sdido  on  the  part  of  Roe  &  Allison. — C  C.  2077. 

Mathews^  /.  delivered  the  opinion  of  the  court. 

This  suit  is  founded  on  a  promissory  note,  which  purports 
to  have  been  made  by  the  defendant  jointly  with  a  person  of 
the  name  of  Roe. 

The  answer  to  the  petition  is  a  general  denial.  It  does 
not  appear  that  the  defendant  was  called  upon  to  acknowl- 
edge or  deny  his  signature,  according  to  the  323d  article  of 
the  Code  of  Practice;  nor  is  there  any  specific  allegation 
that  the  note  was  signed  by  him,  in  pursuance  of  article  324. 

The  plaintiff  proceeded  to  prove  the  signature,  under  the 
general  denial;  andtheti  claimed  a  right  to  enforce  the  disa- 
bilities imposed  on  defendants  who  have  expressly  denied 
their  signatures,  by  articles  325  and  326;  alleging  that,  ac- 
cording to  these  articles,  the  defendant  was  barred  from  eve- 
ry other  species  of  defence. 

The  defence  offered  was,  the  w^ant  of  solidarity  in  the  ob- 
ligation of  Allison  6l  Roe,  supported  by  proof  that  their  part- 
nership was  particular,  and  not  commercial. 

A  jury,  to  whom  the  cause  was  submitted,  found  a  ver- 
dict for  one-half  of  the  sum  speciified  in  the  note,  under  a 
charge  from  the  court;  and  from  a  judgment  rendered  i'^ 
pursuance  of  this  finding,  the  plaintiffs  appealed. 

A  construction  has  already  been  given  to  the  articles  of 
the  Code  of  Practice  invoked  in  the  present  case,  by  which 
it  appears  that  a  defendant  ought  not  to  be  precluded  from 
other  defences,  unless  by  the  petition  and  answer  he  be 
brought  precisely  under  the  disabilities  imposed  by  a  strict 


ature 
e   ex- 
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pursuit  of  the  law,  which  did  not  occur  in  the  present  case.  ^'^'^^J^^^^' 
—SeeSN.S.p.W7.  "  ^,^-^ 

The  defendant  not  having  expressly  denied  his  signature  bcmnett  et  al 
or  execution  of  the  note,  the  plaintiflf  was  not  bound  to  allisoh. 
prove  these  facts.  If  it  be  granted  that  the  petition  is  made  — — — — - 
in  such  terms  as  to  require  of  him  an  express  and  specific  ad-  j^^  ^^  plmSiS 
mission  or  denial; — ^if  neither  the  allegations  in  the  petition,  "■  "^^^th^^dl"  ^ 
nor  interrogations  annexed  thereto,  required  such  denial  or  dant*8  sien 
admission;  then  every  means  of  defence  remained  open  to  preftsiy  denied 
the  defendant,  under  a  plea  of  the  general  issue.  Slegiaoni^ln'  Se 

It  is  a  matter  so  well  known,  that  according;  to  our  law  P«*itio«»  >^o'  iater- 

°  options   aoDexeci 

solidarity  in  obligations  must  be  express,  that  we  deem  it  thereto      require 

-.  ...  I  •       /¥•  mi  1  such  denial  or  ad- 

usciess  to  cite  any  authorities  to  this  effect  The  only  case  minion,  then  eve- 
recollected  in  which  it  takes  place  without  express  stipula-  {^nc^^^oMn^to 
tion,  is  that  of  commercial  partners.  *«  defendant  un- 

der  a  plea  of  the 

But  admitting  the  truth  and  correctness  of  these  doctrines,  general  issue, 
it  is  contended  for  the  plaintiffs,  that  Allison  assumed  to  pay  obligations  ^must 
them  the  whole  amount  promised  in  the  joint  note  of  him  and  !»®  «^''®»-  except 

f         ^  J  in  Ae  case  of  com- 

Roe,  by  placing  them  on  his  schedule  as  creditors  to  that  merciai  partners. 

effect,  in  his  application  for  a  respite,  sanctioned  by  his  oath. 

The  oath  annexed  to  the  schedule  declares  that  it  contains 

a  true  and  exact  account  of  his  property,  as  well  as  of  his     ,^  , 

'^     '^      "^  ^  Where  one   of 

creditors.  By  placing  himself  as  debtor  to  the  plaintiffs  for  the  joint  obii^rs 
the  entire  sum  expressed  in  the  join(  note  of  him  and  Roe,  he  by  a  partSuiow 
could  not  preclude  them  from  pursuing  Roe  for  the  one-half,  ^JS^fJ^  ^"Se 
which  he  was  lesrally  bound  to  pay;  nor  could  this  circum-  Wf^^*  as. a  credi- 

.  n  \  •  tor  on   his  hUtai 

Stance  have  prevented  the  mass  of  his  creditors  from  con-  for  the  whole  a- 
testing  Allison's  liability  for  more  than  half  that  sum.    We  ^eiaa  *  boimd 
are  of  opinion  that  the  bare  circumstance  of  placing  the  debt  **"*  ^  ^^^  ^^^ 
in  this  maimer  on  the  bilan  of  the  debtor,  produced  no  alter- 
ation in  his  legal  obligations'  arising  from  the  joint  note  of 
him  and  Roe. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Dictrict  Court  be  affirmed  with  costs. 
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Eastern    District,  COX  vb.   WMITB 

uniRhlA   FROM   THB    COUBT   OF   THB    FIRST   DISTRICT. 

An  attachment  will  lie  against  the  fincorporeal  rights  and  credits  of  a  debt- 
or in  tiie  hands  of  garnishees,  although  it  be  sued  out  after  transfer  of  sucb 
rights  and  credits  to  a  third  person,  when  no  notice  of  such  transfer  had 
been  previously  given  to  the  debtor. 

The  irregularities  of  such  a  proceeding  j^irttachment  which  has  progress- 
ed to  final  judgment,  cannot  be  enquired  into  in  a  subsequent  suit  hy  a  new 
plaintiir,  to  recover  the  propertj^ttached.  The  judgment  in  attnchmeat 
forms  resjudieata  between  the  parties,  and  cures  all  irregularities  when  not 
appealed  from. 

Th9  tradition  and  not  the  naked  consent  of  parties,  is  necessary  to  trans- 
fer the  dominion  of  property.  But  as  an  actual  delivery  of  rights  and  cre- 
dits or  of  ineorporeel  objects,  cannot  be  made,  the  transfer,  to  affect 
third  penons,  most  be  made  by  delivery  of  the  titie  or  evidence  of  the  debt, 
and  notice  to  the  debtor. 

It  is  a  principle  of  the  laws  of  tliis  state,  that  the  property  of  debtors 
is  always  held  liable  to  their  creditors  until  a  full  and  complete  transfer 
and  tradition  is  made  to  the  purchaser. 

In  October,  1826,  the  defendant  sued  out  an  attachment 
against  the  property  of  Joshua  Cox,  a  nonresident,  which 
was  levied  on  certain  incorporeal  rights  and  credits,  in  the 
hands  of  Carleton  &  Lockett,  attorneys  of  Joshua  Cox,  by 
giving  them  notice  of  the  attachment.  They  appeared  as 
counsel  for  the  absent  debtor,  against  whom  judgment  was 
rendered,  and  execution  levied  on  the  same  ri(^  and  cred- 
its, in  April,  1830. 

Previous  to  the  attachment,  to-wit,  in  September,  1826, 
the  firm  of  Banks,  Miller  &  Kincaid,  who  were  the  deposi- 
taries of  these  rights,  had  been  directed  by  Joshua  Cox  to 
transfer  them  to  the  plaintiff;  but  no  notice  of  this  transfer 
was  given  to  the  debtors  of  Cox  till  1829,  nor  had  the  de- 
fendant any  knowledge  of  it  prior  to  the  service  of  the  at- 
tachment. 

This  suit  was  brought  to  recover  these  claims,  as  having 
been  transferred  to  the  plaintiff  previous  to  the  attach- 
ment. The  court  below  gave  judgment  for  the  defend- 
ant, and  the  plaintiff  appealed. 
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Conrad,  for  appellant,  made  the  following  points:  ^*'**' jtf£'\^8L 

1st.  None  of  thfe  rights  and  credits  in  controversy  have      s^s/^^/ 
ever  been  legally  attached  in  the  suit  of  White  vs.  Cox.  cox 

Service  of  the  writ  of  attachment  on  Carleton  &  Lockett        whitb. 
was  not  sufficient  to  give  any  right  to  said  credits. 

3d.  Even  if  the  rights  were  legally  attached  in  said  suit, 
the  transfer  of  the  same  to  the  plaintiff  was  complete  before 
said  attachment. 

MCcHA  contra: 

lBt«  The  service  on  Carleton  it  Lockett  was  good. 

2d.  No  subsequent  act  of  Joshua  Cox,  or  those  indebted 
to  him,  could  divest  the  defendant  of  his  lien  on  these  rights 

and  credits.  ^ 

3d.  That  the  return  of  the  service  on  Carleton  &  Lockett 
shews  what  these  ri^ts  and  credits  were,  and  that  they  had 
given  notice  to  Hunter,  one  of  the  debtors  of  Joshua  Cox* 

4th.  That  the  levying  of  the  attachment  was  prior  to  the 
notice  of  the  assignment  to  the  phuniiff,  the  claimant  in  this 
case. 

5th.  That  the  plaintiff,  who  claims  by  assignment,  should 
have  proved  notice  of  it  to  the  original  debtors,  and  also  to 
Carleton  &  Lockett,  who  had  the  l^al  control  of  the  evi- 
dences of  these  claims.  ^ 

MathevuBy  J.  delivered  the  (4>inion  of  the  court: 
This  suit  is  brought  to  recover  certain  rights  and  credits 
which  were  attached  by  the  defendant  as  the  property  of  one 
Joshua  Cox,  and  on  which  attachment  a  judgment  was  ob- 
tained, and  executicm  subsequently  issued  and  was  levied  on 
the  attached  property.  The  plaintiff  clums  these  rights  and 
credits  by  transfer  from  Banks  &l  Kincaid,  made  by  and 
with  the  consent  of  Joshua  Cox,  the  owner.  There  was 
judgment  in  the  District  Court  for  the  defendant,  from  which 
the  plaintiff  appealed. 

The  material  facts  of  the  case,  as  gathered  from  the  testi- 
mony and  documents,  are  the  foUowing:  In  the  year  1836,. 
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^^^'m^i^i   W*"^®'  ^^  present  defendant,  sued  out  an  attachment  against 

the  property  of  Joshua  Cox,  and  summoned  Carleton  & 
Lockett,  practising  attorneys  in  this  city,  as  garnishees,  to 
declare  on  oath  what  effects  they  had  in  their  possession  of 
the  defendant  in  the  attachment.  They  acknowledged  that 
there  were  in  their  hands  sundry  notes  on  various  persons 
in  the  state,  placed  with  them  for  collection  by  the  defeiid- 
'    «  ant;  and  also  that  they  had  obtained  for  him  a  judgment  in 

the  District  Court  of  the  United  States  against  persons  nam- 
An  attachment  ^d  Wilkinson  &  Hunter.  The  sheriif^ade  a  return  as  hav- 
i^corporSi'^r?  hto  '"^  Seized  these  rights  and  credits  in  the  hands  of  the  gar- 
and  t  credits  of  a  nishees.  The  attachment  suit  was  proceeded  in  iip  tojudg- 
handf  of  garni-  ment,defended  by  these  gentlemen  as  attorneys  for  the  absent 
S*  roed'^^f  ftir  debtor.  No  objection  was  made  during  the  trial  to  the  regu- 
transfer  of  such  larity  or  validity  of  the  levy  made  under  the  attachment,  as 

rights   and  credits  ,  .         , 

to  a  third  peiaon,  above  Stated.  Previous  to  its  execution,  the  same  rights  and 
of  rach"^  transfer  ^^i^^  had  been  transferred  to  the  present  plaintiff;  but  no 
has  been  previous-  notice  of  this  transfer  was  made  to  the  debtors  of  Joshua 

ly    given  to   the 

debtor.  Cox  until  the  year  1829;  nor  had  the  attaching  creditor  any 

knowledge  of  it  previous  to  the  commencement  of  his  suit 

Objections  are  made  in  the  present  case  to  the  regularity 

and  legality  of  the  proceedings  in  the  attachment,  which,  if  it 

were  by  appeal,  or  in  any  other  legnl  shape  now  before  this 

court,  would  perhaps  be  entitled  to  great  weight. 

The  irregulan-       '^^   judgment  therein    rendered  must    be  ccmsder- 

tiee  of  a  proceed-  ed  as  res  judicata  between  the  parties,  and  as  havins  settled 

mg  by  attachment  r  »  — » 

wfich    has   mo-  all  disputes  between  them  in  relation  to  the  property  attach- 

'  ju^entr^camiot  ®^'  however  irregular  the  proceeding  may  have  been.     All 

be  enquired  into  defects  in  the  commencement  and  prosecution  of  that  suit, 

i^  a    subsequent 

suit  ^  a  new  must  be  viewed  as  cured  by  the  6nal  judgment,  in  relation 
S^p^rlJ^^  to  all  parties  who  had  no  complete  and  vested  rights  in  the 
tached-  Tliejui-  property  attached,  at  the  time  of  rendering  it.  The  only 
ment  forms  res  question  in  the  present  case,  as  it  appears  to  us,  relates  to  the 
"Se^^partiesr^aS  Ownership  of  the  plaintiff  in  the  rights  and  credits  of  Joseph 
cures  au  irrt^ar-  Cox,  at  the  period  when  they  were  attached  by  the  defend- 

ites  when  not  u>-  ^ 

pealed  from.         ant.    If  a  property  in  them,  full  and  complete  according  to 
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our  laws,  had  vested  ia  hiiD>  prior  ta  the  attachment,  then  ^•'^•'^   y»^» 
theyai^notUat^tobeaekedinexeoutimandfloldto  Witt-       v^-v^^ 
fy  the  judgment  obtained  by  White  against  Joseph  Cox.  ^> 

It  has  been  long  a  settled   doctrine  of  our  junsprn-        wmM. 
deoce  that  tradttiiocit  and  not  the  aaked  eoaaeofe  of  partiei  ■  . 

transfers  the>  dominion  of  property,  k  i»  true  that,  in  rela-  md  not  (he  Mked 
tion  to  the  transfer  of  rights  and  credits,  which  are  incorpo-  2""^^i^^ 
real,  no  actual  delivery  can  take  place.    But  our  law,  as  truirfer  tiie  doaii- 

•     ^  «  .       nioD  Of  property* 

an  equivalent  for  real  tradition^  requires  certam  formalities  But  m  in  actual 
to  be  performed,  in  order  that  the  transfer  may  afiect  third  i^^^l^to  ot  of 


persons:  such  as  a  delivery  of  the  title  or  evidence  of  the  JS^'JJ^^^^Sb' 
debt,  and  giving  notice  to  the  debtor,.  &G.  (See  La.  Code^  ^  ^S^^*  ^  ^' 
art  2612  4*  %I30  In  this  case  it  does  not  appear  that  any  must  be  madlT^ 
of  these  Ibnnalities  were  fulfilled  by  the  plaintiff  until  V>ng  tiUfToJ^e^eooe 
after  the  judirment  w«s  obtained  by  the  defendant  on  his  at-  **^^*V^  ^"? 

^  ^  ^  %         notice  lo  the  deb^ 

tachment.    The  former  has  not  succeeded  to  shew  that  he  or. 
was  legal  proprietor  of  the  eflectr  attached^  previous  to  the 
judgment  which  subjected  tbein  to  the  daim  of  like  latter 
under  his  jad^j^ment  obtained  agamst  Josqih-Cox,  Ae  ordin- 
al owner.  * 

Aqoestionrwasiwaed,  and 8%h^ commented' on dttring  ityt  principle 
the  argwnent  (^tins  cause,  as  to  those  who  riioolQ  be  ccm-  jJJ^  ^^^Soa  tte 
sidered  tbixd  persons  aceonfing  to  die  articles  of  the  Code  pn^erhr  of  debc- 
above  eked.  The  couns^  seemed^  to  fhmk  that  these  ex-  uabie  todMir  cm> 
presaions  shoidd  b«  lioiited  tO'  snbsequent  ttansferfeeir  alone.  ^JJ"  '"^Ini^iS 
it  seems,  howe^r,  to  be  in  aoeordancewkb  tlies(»rirof  our  tmiifW  ai^  tMdi- 
laws  to  hold  the  property  of  debtors  always  liable  to*  Aeir 
oreditora  until  a  fiiH  land  complete  transfer  and  tradition  of 
it  is  made  to  hmw,  fide  purchasers;  md  in  eoilfemiity  to 
this  spnit,  the  decisions  of  our  courts  *have  unif6rmlj!  been, 
whenever  the  truth  could  be  discovered.  On  this  subject 
we  have  a  very  sbrong  expression  in  our  €ode;  wWeh  con- 
siders the  properly  of  a  debtor  as  b(Men  in  pl^ge  for  hte 
creditors. 

It  IS  theKefare  osdemdy  aiijudged^  and  deei«edl  that  the 

iudgmeofeof  the  Distnbl  Conrt  boafSrmed  wMi  eosts. 

A3 
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Man  1881. 

^  APFBAI.*  PKOM   THB    GOUBT  OF  THB   PARISH    AJID   CITY  OF 

NBW-OBLBAN8. 

Whera  three  indiTidnals  compoeed  a  partnertbip  in  a  bakery,  and  two  of 
{hem  by  a  written  document  (before  the  dinolution  of  the  firm),  acknow- 
ledg^  a  atated  anoant  doe  to  flie  tfaiid— if  Oub  dociuient  be  traniferred 
by  the  latter,  Uie  tranaferree  cannot  plead  it  in  conveDiatioa  of  a  d^ 
which  be  owes  to  one  of  the  two  partnera. 

The  defendant.  Gomes,  being  sued  on  an  account,  offered 
in  compensation  an  obligation,  transferred  to  him  by  Cajegal, 
a  former  partner  of  the  plaintiff. 

This  document,  which  was  signed  by  the  plaintiff  and 
other  partners,  certified  that  Cajegal  had  a  share  or  intere^ 
to  the  value  of  $  402,  in  a  certain  bakery,  its  utennis  and 
iiitmagement.  The  plaintiff  had  judgment  for  the  amount 
clahned,  and  the  defendant  appealed. 

Martin^  /.  deliyered  the  opinion  of  the  court 
The  defendant  and  appellant  complains  of  the  judgment, 
which  rejects  his  plea  of  compensation. 

This  plea  was  groonded  on  the  transfer  of  a  document 
(to  the  defendant  by  Cajegal,)  by  which  it  appears  that  the 
transfenpr,  the  plaintiff,  and  a  third  person,  being  partners 
in  a  bekqfy ,  the  two  latter  acknowledged  they  bad  settled  an 
account  with  the  former,  whereby  abalance  was  in  his  fietvour, 
on  the  close  of  a  period,  during  which  he  had  carried  on 
the  bakeiy  for  the  partnership,  stating  that  balance,  with  his 
.  Where  three  in-  interest  in  the  bakeiy,  amounted  to  four  hundred  and  odd 

diTiduala  compoa^    in  ' 

ed  a     partnenhip  doUars.     i 

b?a  Sid«^      We  thiBk  the  pariA*  judge  did  not  err-the  two  partners 
ment,  before  the  did  not  ensaire  to  pay  that  sum  to  the  transferror ;  it  does 

diiaolutiou  of  the       ^  ^^  *  *u  -«      u-  •     j  j-       i  ^ 

firm»  acknowiedg-  oot  i^pear  that  the.  partnership  expired  or  was  diasolved, 
diet^to^^iSnf  ^*  ^^^^^  *^  ^  continued.    The  document  shows  only 


document  is  that,  at  its  date,  the  transferree  was  in  advance  to  the  part- 
transferred  by  the  i   .      .  .       ,  * 
Utter  die  tranafer-  nersbip,  and  that  his  advances  and  his  interest  in  the  part- 

IT^i  n^^rompe^a-  oership  amounted  to  the  sum  stated. 

which^he  oweJ*to      '*  "*»  therefore,  ordered,  adjudged  and  deo^ed,  that  the 

one  of  the  two  judfiment  of  the  Parish  Court  be  affirmed  with  costs  in  botb 

parties. 

courts. 
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LOZE  v».  MAYOM,  JUDERMSSJT,  ET  AL.  Extern    Dfatrkt, 

Mo^  1881. 
APPBAL   FROM   THE    COURT   OF   THE    FIRST    DISTRICT. 

An  ordinance  of  the  city  council  is  binding  although  it  be  promulgated  in 
the  French  language  only. 

The  plaintiff  was  farmer  of  the  taxes  on  drays,  carts,  and 
other  vehicles,  imposed  by  an  ordinance  of  the  city  council, 
promulgated  in  French  only. 

As  farmer  he  prosecuted  various  delinquents,  and  fail- 
ed. He  instituted  this  suit  for  indemnification.  There  was 
judgment  for  the  defendants,  and  the  plaintiff  appealed. 

Sobers  for  appellant. 

No  law  is  binding  on  the  public  unless  it  be  published 
both  in  the  English  and  French  languages. 

Mai'tin^  /.,  dehvered  the  opinion  of  the  court. 

The  plaintiff,  farmer  of  the  collection  of  certain  taxes  im- 
posed by  ordinances  of  the  city  council,  was  cast  in  several 
actions  for  the  recovery  of  these  taxes,  on  the  pleas  of  the 
defendants  that  they  could  not  be  bound  to  pay  taxes  impo- 
sed by  ordinances  of  the  city  council  promulgated  in  the 
French  language  only;  and  those  under  which  he  claimed 
not  having  been  promulgated  in  any  other  manner,  he  ap- 
pealed to  the  City  and  Parish  Court,  in  which  he  was  assist- 
ed by  the  counsel  of  the  city,  and  the  judgments  were  con- 
firmed. 

He  brought  the  present  suit  for  relief,  and  is  appellant  of 
the  judgment  of  the  District  Court,  which  decides  that  such 
ordinances  are  binding,  though  they  he  not  promulgated  in 
the  language  in  which  the  constitution  of  the  United  States 
is  written. 

It  does  not  appear  to  us  the  District  Court  erred.  The 
constitution  of  this  state  has,  indeed,  prescribed  the  use  of 
the  national  language  in  the  promulgation  and  preservation 
of  all  laws  that  may  be  passed  by  thp  legislature^  the  public 
records  of  the  state,  the  legislative  and  judicial  written  pro- 
ceedings of  the  same. — Sect.  5. 
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■•^•*2*^j^     We  are  of  opinioii  that  this  cmstitotknud  imrruk»  can- 

Doly  without  too  fiwoed  a  constractioii,  be  extended  to  the 
by-laws  and  ordinances  of  corporations.    Whatever  force 
xATOArw  ^L.  and  eflect  such  by-laws  and  ordinances  may  have,  they  are 

not  laws  passed  by  the  legislature  of  the  state.     In  the  case 
Oie  dty  council  if  of  the  Police  Jury  vs  M'Donough,  we  held  that  the  proceed- 
Ubepiom^paMl  i'^  o^  police  juries  did  not  come  within  the  provisions  of 
^L^JSy^'*^  the  constitution;  and  the  present  case  cannot  be  distingoi^ 

ed  from  that 

The  defendants  were  not  parties  to  Uie  suit  in  which  the 
present  and  then  plaintiff  failed,  from  the  circumstance  of 
his  not  being  entitled  to  an  appeal  from  the  Parish  Coort. 
The  circumstance  of  the  city  having  afforded  him  die  aid  of 
their  counsel,  does  not  render  the  decision  res  judicata 
against  it. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  C06t«. 
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PSRRlLLjiT  t9.  PUECH. 
APPKAL    PROM    THS     OOUHT   OP  THB    PARISH   AlfP    CfTV 

fiof  *?,  OF   NEW  OB»AN8. 

The  plea  of  re«  jmtiiata  m  not  iiiitaiiied  by  a  jndgBMnt  of  non  tut 
An  action  for  the  repayment  of  mbney  obtained  vnder  an  unlawfiil  agree- 
116  486  meat  is  not  barred  by  the  8501  article  of  the  Code  in  relation  (a  quasi  of- 

fences. 

A  contract  by  ^ich  onrieue  interest  «  etacted  and  paid,  ia  in  compli- 
ance with  a  natural  oMiytion,  and  cannot  be  recoyored  back,  flockacon- 
tract  is  not  malum  w  se,  but  malum  prohibitum. 

The  object  of  this  suit  was  to  compel  the  defendant  to 
refund  money,  which  the  plaintiff  alleged  he  had  paid  him 
at  an  usurious  rate  of  interest.  The  defendant  excepted  to 
the  petition,  on  several  grounds  which  are  stated  in  the  opi- 
nion of  the  court.  The  court  below  sustained  one  of  the 
exceptions,  and  the  plaintiff  appealed. 

Lo(Aettp  for  appellant. 

Dennis,  for  appellee. 
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Parterj  /.,  delivered  the  opkiion  of  the  court.  ^****Afey^1SM 

This  action  is  brought  to  recover  from  the  defendant  the       v.^»v^w 
sum  of  twelve  hundred  and  nineteen  dollars,  which  the    '■«""•*  a'** 
plaintiff  alleges  he  paid  him  for  money  lent  at  an  usurious       pusoh. 
rate  of  interest. 
The  defendant  pleaded  as  exceptions  to  the  action : 

1.  The  authority  of  the  thing  judged. 

2.  The  prescription  of  one  year  as  established  by  the 

3501st  and  3503d  article  of  the  Louisiana  Code,  and 

3.  That  the  money  was  paid  in  compliance  with  a  natu- 
ral  obligation,  and  could  not  be  recovered  back. 

The  court  below  sustained  the  second  exception,  and  the 
plaintiff  appealed. 

The  first  is  unsupported  by  any  evidence.    The  judge  be-     ThepiMofr«f 
low  refers  to  a  case  between  the  same  parties,  once  decided  ■^Sfj^jZi  'Vy  ^a 
in  this  court.    Taking  that  to  be  the  decision  on  which  the  jodgment  of  non- 
defendant  rests  his  plea  of  reejudicatay  it,  by  no  meanst 
supports  it,  for  the  judgment  rendered  here  was  not  final» 
but  one  of  nonnmit. — 8,  Martin,  N.  S.  671. 

The  judge  of  the  first  instance  was  of  opinion  that  this 
action  was  barred  by  the  3501st  article  of  6ur  code,  in  rela-  the^wiw^t^ 
tion  to  quasi  offences:  we  are  unable  to  agree  with  him.  nH»«y    <*J^S 

'  ^  mider  an  imlawnil 

The  injury  complained  of  in  the  petition  arose  out  of  aeon-  agreement  ii  not 
tract.  \  Quasi  offences  are  those  by  which  an  injury  b  done  article  o?  the  code 
independant  of  any  agreement    The  3503d  article  relied  Jj  ^^^^  ^^ 
on,  in  the  answer,  provides  for  cases' quite  different  firom  the 
present    The  demand  here  is  neither  for  the  arrearages  of 
rent  chai^,  annuities,  and  alimony,  or  for  the  hire  of  im- 
moveables, or  moveables,  or  for  money  lent :  it  is  for  the 
repayment  of  money  obtained  under  an  unlawfiil  agreement 

The  third  exception  presents  much  more  difficulty  than 
the  others. 

The  1751st  article  of  the  Louisiana  Code,  divides  natu- 
ral obligations  into  four  kinds,  and  under  the  first  head  ^ 
classes  those  '*  which  are  invalid  for  the  want  of  certain                          /'^  ^ 
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Eistacn  i>i^|ct>  foiTOs,  Or  for  8ome  reason  of  general  policy,  but  which  are 

K^^-sr^m^        not,  in  themselves,  unnatural  or  unjust. 

paRmii.1.  AT         »i»jjg  i752d  declares  that  although  natural  obligations  can- 

piracH.        not  be  enforced  by  an  action,  yet  among  their  efiects  cMie 

is,  that  no  suit  will  lie  to  recover  what  has  been  paid,  or 

given  in  compliance  with  a  natural  obligation. 

By  the  2284th,  it  is  provided,  that  the  payment  from 
which  we  might  have  been  relieved  by  an  exception  that 
would  extinguish  the  debt,  affords  ground  for  claiming 
restitution. 

But  the  article  which  follows  that  just  cited,  limits  this 
exception  to  those  which  would  extinguish  all  natural  obli- 
gation. 

Were  it  not  for  the  definition  given  to  the  natural  obliga- 
tion, in  the  1751st  article,  we  should  have  had  great  difficulty 
in  deciding  this  cause.  At  the  time  this  contract  was  en- 
tered into,  the  laws  of  Spain,  in  force  in  this  State,  had  not 
been  repealed.  By  them,  contracts,  beyond  the  legal  rate 
of  interest,  were  void.  And  although  one  does  not  readily 
perceive  any  difficulty,  in  saying  that  if  there  was  no  law 
prohibiting  taking  interest  at  a  certain  rate,  the  promise  to 
pay  it  is  not  only  a  natural  obligation,  but  one  which  n\ight 
be  enforced  in  a  court  of  justice;  yet  when  the  law  has  pro- 
nounced a  contract  null  and  void,  it  would  seem  that  an 
agreement  entered  into  in  violation  of  it,  ought  not,  and 
could  not  produce  any  effect.  Pothier,  who  sedtns  to  have 
had  a  strong  abhorrence  of  usury,  after  stating  that  it  is 
prohibited  by  both  divine  and  human  laws,  quotes  the 
maxim  of  the  Roman  Code :  Pacta  qtuB  c&ntra  leges  fiunt, 
nullam  vim  habere^  indubitati  juris  est,  and  then  states  that 
an  agreement  to  pay  more  than  the  legal  rate  of  interest, 
produces  no  obligation,  not  even  a  natural  one. — Ptahier^ 
Traits  dupret  a  usage  et  duprdeaire.  No.  111. 

Under  the  present  jurisprudence  of  France,  the  lender 
who  pays  interest  which  is  not  due,  cannot  compel   the 
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repayment,  but  some  think  that  if  the  amount  is  beyond  the  ®****'5tf  ^*?8w' 
legal  rate,  he  may. — Code  Nap.  1906. — ^In  England  money       v^n^'-^/ 
paid  under  usurious  contracts  can  be  recovered.— Dotfg^Jof^     verrillat 
Reports.  puisch. 

To  return,  however,  to  our  statutory  provisions,  by  which  \ 
the  case  must  be  decided,  they  declare  that  money  paid  un-  / 
der  natural  obligations,  cannot  be  recovered;  and  they  define 
as  natural  obligations  those  which  are  not  immoral  or  unjust, . 
bat  which  may  be  rendered  invalid,  from  some  reason  of 
general  policy. 

Under  which  class  does  the  contract,  to  obtain  more  than 
the  legal  rate  of  interest,  fall  ?   Were  we  to  follow  the  opi- 
nions of  Pothier,  it  would  be  stamped  with  turpitude  of  the 
grossest  kind;  but  since  he  wrote  we  believe  different  views 
on  this  subject  pervade  the  civilized  world.    Many  think 
that  not  only  it  is  not  immoral  to  take  as  high  a  rate  of  inte- 
rest as  the  lender  can  obtain,  but  that  it  is  impolitic  to  pre- 
vent him  doing  so.   Others  think  differently.    But  we  believe 
that  those  who  desire  to  repress  the  practice  are  moved 
more  by  views  of  public  policy,  than  a  belief  that  the  obli- 
gation has  no  force  as  a  natural  one.     Indeed  the  prohibition 
of  the  contract  by  name  is  an  expression  of  the  legislative 
understanding,  that,  without  such  prohibition,  it  would  be 
binding.     Were  it  one  immoral  in  itself,  it  would  have  fallen 
under  the  general  declaration  that  contracts  contrary  to 
honos  motes  are  void;  and  special  legislation  in  regard  to  it  ^hicb^u«vte4in^ 
was  unnecessary.    We  are  of  opinion  that  the  prohibition  te'«rt  »   exacted 
in  relation  to  taking  more  than  a  certain  rate  of  mterest  for  compliance    with 
money,  is  founded  upon  motives  of  public  policy,  and  not  ^<,n  **^  cSSt 
because  the  contract  is  immoral.     In  other  words,  that  it  is  be  recovered  back. 
not  malum  in  se,  but  malum  prbhibitum,  and  that,  therefore,  not  malum  in  »e 
the  exception  must  be  sustained.  h^jn^umpro/d, 

It  is  consejiuently  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs. 


f\   Air  c^lu-^^^^^ 
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/' 


iiA.  iirsvm.  C0( 


432  CASES  IN  TH£  SUPR^fB  COURT 

4J9AN«AM«TA  APPEAL   FROM   THE    COURT  OF   THE    FIRST   DISTRICT, 

n    AL.       1    Tlie  terms  in  a  policy  of  iniurfmce,  '*free  froin  aTera^  unleaa  general,'* 
■are  convertible  with  dioae  of  **(otal  kM,"  and  to  enable  the  aarared  to  :e- 
1>       /Vav«r  tfMr«wiitlMft  total  dMlviKtaan  of  Ti^    Wbcter  atatalplTaKd 
'  ffdMtiuction?    (iftert. 

The  preserration  of  the  thing  insured  up  to  the  timeof  iti  arriTal  at  an 
intermediate  port  and  sate  there,  prodnces  the  same  effect  as  a  sale  at  the 
Igriwiwft,  mlMi  it  be  Anwn  the  easy  canld  not  be  otiried  tfaerefarJiiunt 
a  total  loss  being  the  iaeritable  oonseqnsnee. 

Where  the  insured  by  the  terms  of  the  policy  take  on  thenmalvef  ell  liib, 
excepting  a  total  loss  of  the  thing  insured,  a  partial  destruction  of  the  ob- 
ject at  an  intermediate  port  does  not  discharge  the  warranty. 

The  elrcuBftanoe  of  the jWp- being  a  getktrai  oae  makes  no  <gi%r*»«^^^  jn 
csaeeof  thia  kind. 

The  fiwsti  are  fbl^  stilted  iiil  the  opioioiii  oftliecaiiili,de- 
Umied.by 

PoKtett  J* 

This  is  aa  bctiott.  oa  a  poMcy  of  iDsaraiice,  by  idiieh  the 
defendajots  inaured  fifty  hogsheads  of  tobacca  on  board  the 
brig  Sally-Ann,  on  &  irayage  from  New  Orleans  to  St. 
Johns,  in  Porto  Rico,  with  liberty  to  touch,  at  St*  Thomas. 
By  a  memorandum  annexed  to  the  policy,  the  tobacco  is 
warranted  free  fronaaveragiB,  unless  general 

The  vessel,  a  short  time  after  her  departure  from  the  port 
of  Orleans,  sprung  a  leak,  and  put  into  Pensacola  in  distress. 
While  there  a  survey  of  the  port-wardens  was  called,  who 
ctfdered  a  part  of  the  caigo  to  be  discharged,  to  see  if  the 
leak  could  be  discoveved.  In  taking  out  the  cai^  it  was 
ascertained  that  twenty-three  hogsheads  of  th*  tobacco  were 
greedy  damaged*  They  were  ordered  to  be  sold  at  public 
auction,  and  brought  (he  gross  sum  oi  $519  25.  Charges 
of  various  kinds  reduced  thii  amount  to  $356  84. 

The  brig  xtemaiiied  a  considerable  time  in  dua  port,  and, 
after  having  r^aired  the  damages  she  had.  sustaineid,  pro- 
ceeded on  her  voyage.  She  again  encountered  bad  weath- 
er, and  finally  reached  St.  Thomas  on  the  15th  September. 
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The  remaining  twenty-seven  hogsheads  of  tobacco  were  B»«teni  Dittnct^ 
landed  there,  and  a  survey  called  on  them.    They  were      y^^-^y^ . 
found  damaged  by  sea-water,  and  a  sale  of  them  was  recom-.  abaukkmsnoi 
mended.    They  were  sold  at  public  auction,  and  the  net         ^t.^' 
proceeds  of  the  sale  were  $451  43.  ^^'  '"»"•   <»- 

The  cause  was  summitted  to  a  jury  in  the  court  below, 
who  founds  verdict  for  the  plaintiflk  The  judge  confirmed 
ity  and  refused  to  grant  a  new  trial  The  defendants  appealed. 

The  terms  used  in  the  policy,  ''free  from  average,  unless  The  teems  in  a 
general,"  are  understood  to  be  oonvert3>le  with  total  loss;  SJ^^  f^^^^ 
and  under  such  a  warranty  by  the  insured,  the  law  is  per-  **•   unic« '  gen- 

•^     "^  '^        eral,"  are  conTer- 

fectly  settled  in  the  United  States,  that  there  must  be  either  tibie  withthoee  of 
a  total  physical  destruction  of  the  object  insured,  or  a  total  to  enable  the  a»- 
destruction  of  value.  Some  of  the  cases,  indeed,  go  so  far  J^^^  mv^hb\ 
as  to  require  the  former.     But  that  now  before  us  renders  an  v^tai  destnjction  of 

^  value.      Whether 

opinion  on  this  point  unnecessary.  It  is  too  late  to  inquire  a  toui  physical 
into  the  reasons  on  which  this  rule  is  founded:  the  doctrine  j^ 
received  aftiU  discussion  in  this  court,  in  the  case  of  Brooke 
vs.  Louisiana  State  Insurance  C  .npany.  In  our  judgment, 
the  construction  put  on  the  terms  used  in  this  policy  by  the 
Knglish  courts,  is  more  consonant  to  reason,  and  to  the  sup- 
posed intention  of  parties  antecedent  to  any  judicial  decision^ 
than  that  universally  adopted  in  the  United  States.  But  we 
yielded  our  opinions  to  the  conviction,  that  the  law  was  oth- 
erwise settled  in  this  countiy,  and  that  it  was  our  duty  to 
conform  to  it.  After  a  determination  so  solemnly  made,  we 
cannot  now  retrace  our  steps.  Parties  are  presumed  to  have 
shaped  their  contracts  according  to  the  law  as  it  was  under- 
stood and  pronounced  by  the  court.  The  inconvenience  of 
the  rule  is  nothing,  when  weighed  with  that  which  would 
result  from  unsettling  it.  A  greater  evil  cannot  be  well  in- 
flicted on  a  community,  than  that  produced  by  courts  of  jus^ 
tice  receding  from  general  rules,  to  meet  their  views  of  poli- 
cy  or  equity.  It  has  been  argued  in  this  case,  that  the  rule 
being  arbitrary  and  inequitable,  it  should  be  extended  no 

B3 
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Etitem  Diitiiet,  finther  than  adiodfled  cases  have  already  carried  it     We 

JUSow  18S1.  #   ^3  " 

think,  on  the  contraiy,  that  the  role  must  be  applied,  fikeeve- 


ABAiTKAMBiiDi  rv  Other  rule,  first  to  the  case  for  which  it  was  made,  and 
e^.  '        then  to  all  others  which  fall  within  the  reason  and  piincipie 


I.A.  msum.  CO.    ^  ^^^^^  j^  ^^^ 

!  From  the  factsalready  slated,  itappears  there  was  neither 
an  absdute  physical  destruction  of  the  object  insured,  nor  a 
total  loss  of  the  value.  The  thing  continued  to  exist  after 
the  damage  was  sustained,  and  it  sold  lor  a  sum  exceeding 
$800,  deducting  aU  chaiges. 

The  appeDeas  haTO  endeavored  to  take  this  case  out  of  the 
general  rule,  on  these  grounds: — 1st.  Because  the  property 
was  lost  before  the  ship  reached  the  port  of  destination* 
2d.  Because  it  was  so  damaged  that  it  could  not  be  carried 
without  imminent  danger  to  the  lives  and  health  of  the  offi- 
cers and  crew;  and  that  as  they  would  have  been  justified 
in  throwing  it  overboard,  the  rights  of  the  insured  cannot  be 
impaired  by  their  sellii^  it.  As  the  last  point  is  connected 
with  a  bill  of  exceptions  taken  on  the  trial,  we  will  examine 
.  it  first. 

When  the  cause  was  before  the  jury,  the  plaintifif's  coun- 
sel requested  the  court  to  chaige  them,  that  if  they  believed 
the  tobacco  was  in  so  putrid  and  corrupt  a  state  fit>m  sea- 
damage,  that  it  could  not  be  transported  to  Porto  Rico  with- 
out imminent  danger  to  the  health  of  the  crew,  the  captain 
was  not  bound  to  transport  it  there,  and  in  that  case  the  loss 
must  be  total.  This  was  objected  to  by  defendant's  coun- 
sel, but  the  court  overruled  the  objection,  and  chaiged  the 
jury  as  requested;  whereupon  the  defendant&ijj^cepted. 

Whether  the  court  was  correct,  or  not  in  the  expression  of 
this  opinion  to  the  jury,  we  need  not  stop  to  inquire;  because 
the  case  before  us  for  decision  is  not  the  case  put  in  the  bill 
of  exceptions.  The  captain  did  not  throw  the  tobacco  over- 
board, but  sold  it  at  intermediate  ports.  No  such  reason  as 
that  now  set  up  is  assigned  in  his  protests,  nor  is  there  a 
«  tittle  of  evidence  that  the  health  of  his  crew  sufiered  by  car- 
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lying  a  large  porticm  of  the  property  iqaiired  within  ten  ^**^SL.  |o. 
hours' sail  of  the  port  of  destination.    What  aught  have  been         w^v^w^ 
the  rights  of  the  parties,  tf  there  had  been[an  absolute  physi-  ^aANZAMssDi 
cal  destruction  of  the  thing,  from  the  cause  mentioned,  need  tw. 

not  be  examined,  when,  in  consequence  of  a  different  course 
being  pursued,  there  was  nether  a  total  loss  in  value,  nor  ot 
species.  The  argument  would  be  just  as  strong  if  the  thing 
had  reached  the  port  of  destination.  The  plaintiff,  in  that 
hypothesis,  might  say  with  equal  force,  ^Pay  me  for  a  total 
loss,  because  I  might  legally  have  turned  the  injury  I  sus* 
tained  into  one."    A  preservation  of  the  thing  up  to  the 


time  of  its  arrival  at  an  intermediate  port,  and  sale  there,  tion  of  the  thuTg 
must  have  the  same  eflfect  as  at  the  tenmmu  of  the  voyage»  ^^  jj^  anl^ 
unless  (m  the  most  ftivorable  point  of  view  in  which  the  law  •*  ^  intoraMdiate 

^  .     .         .     .  '  V^ft  and  sale  there 

can  be  considered  for  the  plaintiff)  it  is  shewn  the  caigo  prodocee  the  Mme 
could  not  have  been  earned  there  without  a  total  loss  being  thrtermfaivl^im- 
the  inevitable  consequence.— 7£flWf  38.  Jj^  *^  "^33 

This  opinion  disposes  of  the  second  ground  taken  by  the  ^*    ^  iti^f^*^ 
plaintiff,  and  we  proceed  to  the  other.  total  low  being 

The  total  loss  of  the  property  before  the  vessel  reached  sequence.    *  ^^^ 
he  port  of  destination,  woidd  certainly  form  a  proper  ground 
^  which  the  assured  might  claim  indemnity;  but  in  the  in- 
*ice  before  us  there  was  not  a  total  loss  at  the  interme- 
e  ports:  on  the  contrary,  it  existed  there  in  kind,  and  it 
not  without  value.    The  attempt  here  is  to  turn  a  par- 
188  into  a  total  loss,  and,  according  to  the  rules  estab- 
in  the  tJnited  States  respecting  memorandum  arti- 
*us  cannot  be  done.    (I.  Wheatan,  225.)    The  insured      __       ^^    . 

Where  tne  in- 

m  themselves  all  risks,  excepting  a  total  lo^s  of  the  aured  by  the  tenna 
I  nsured;  and  a  partial  destruction  at  an  intermediate  on  themaei^  an 

p  oes  not  necessarily  d'lsdiarge  the  warranty.    The  ™^  ST^'^e 

ct  our  country  are  numerous  to  this  point,  and  on  facts  flun|p  inaured,   a 

partial  deatnMtioQ 

no  ing  materially  from  these  now  before  the  court.    In  of  the  object  at  an 

,  .  1     .         ^    'a.  ^ intermediate  port 

the  snt  mstance  the  caigo  was  not  destroyed;  it  was  does  not  diacharge 

mci  diminished  in  value.    The  facts  would  not  even  *®  warranty. 
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^*''^  ^"issi '  ^^  ^  pUuntifi  within  the  English  rule,  as  we  under- 

v^^v^^      stand  it.      There  was  neither  a  total  loss  of  the  whole 

AftANZAMBRDi  cargo,  Hor  of  any  particular  portion  of  it; — the  value  of  all 

v$  and  every  part  of  it  was  merely  diminished.     In  a  late  case 

X.A.  iirsvB.  CO.   y^fyg^  ^  King's  Bench,  where  tobacco  and  sugar,  insured 

finee  from  average  unless  genera],  was  injured  by  the  wreck 
of  the  ship,  after  the  risk  had  commenced,  and  before  she 
reached  her  port  of  destination,  but  was  saved  in  a  very 
damaged  state ;  Lord  EUenboroogh  said,  ''If  this  can  be 
converted  into  a  total  loss  by  abandonment,  the  clause  ex- 
cepting underwriters  from  particular  average,  may  as  well 
be  struck  out  of  the  policy.  We  can  only  look  at  the  time 
when  the  goods  were  landed,  and  then  it  was  not  a  total  loss, 
however  unprofitable  they  might  afterwards  be."  Bayley, 
Justice,  observed,  ''The  very  object  of  this  exceptionis  to  free 
the  underwriters  from  liability  for  damaged  goods.  They 
say,  in  effect,  that  they  will  be  liable  if  the  goods  are  wholly 
lost,  but  not  if  they  are  only  damaged."  The  case,  lately 
decided  in  England,  which  is  found  in  5th  Maule  and  Sel- 
wynj  i4tli  cannot  perhaps  be  reconciled  entirely  with  that 
just  quoted  from  Ikiit;  but  it  was  peculiarly  circumstanced, 
and  the  latest  writer  of  insurance  in  that  countiy  does  not 
seem  to  consider  it  to  establish  a  different  rule.  But  even  if 
it  did,  it  is  the  law  of  England,  and  on  tliis  subject  the  law  in 
the  United  States  is  perfectly  settled. — 16  East^  214.  14 
/oAw.  139.  1  WheaUm,  224—232.  3  Ca»ie»,  108.  15 
£a^,559.  ZKenesCam.^!.  Hughes  on  Ins.  28a-^^28i. 
But,  it  is  said,  that  if  the  property  had  noLl^en  sold  at 
Pensacola  and  St.  Thomas,  it  never  could  have  reached  the 
port  of  destination.  Admitting  this  to  furnish  in  law  a  ground 
for  recourse  upon  the  insurers,  it  is  evidently  one  which 
must  be  received  with  great  caution,  and  should  be  fully  and 
clearly  proved.  It  rests  on  conjecture  and  probability.  In 
this  case  there  is  not  even  a  presumption  established 
that,  such  was  the  situation  of  the  whole  of  the  proper- 
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tv  insured.      In  relation  to  that  portion  of  the  tobacco  Eastern  Djtrict, 

*  *  *  •'EHiy    1831. 

which  was  disposed  of  at  Pensacola,  the  idea^may  have  some       ^^^^/'-^• 
plausibility;  in  respect  to  that  sold  at  St.  Thomas,  not  the  araxzambndi 
slightest.     It  is  proved  the  latter  port  is  within  ten  or  fifteen  vs. 

hours'  sail  from  St.  Johns,  which  is  to  leeward,  in  a  latitude  ^^ 
where  the  trade-winds  prevail;  and  that  vessels  are  usually 
plying  between  the  ports.  And  there  is  nothing  in  the  evi- 
dence to  at  all  countenance  the  position  of  the  tobacco  be- 
ing so  much  damaged  when  taken  out  at  St.  Thomas,  that 
it  could  not  have  been  transported  in  the  same  state  to  the 
port  of  destination. 

Again.     It  was  urged  this  was  a  general  ship,  and  that  no 
case  could  be  found  where  damaged  property  was  sold  from 

_  ,  1  •  /.  i_  /•  1      •       .  t    The  circumstance 

such  a  vessel,  at  a  place  short  oi  the  port  of  destmation,  and  of  the  ship  being 
the  insurers  were  not  held  responsible.  The  cases  decided  makfs^no  differ- 
in  the  United  States  make  no  such  distinction,  nor  is  any  ®?r®,  }^^  *^**®'  ^^ 

^   this  kind. 

good  reason  perceived  by  us  why  it  should  be  made.  Eith- 
er the  condition  of  the  property  authorized  the  sale,  or  it  did 
not.  If  it  did,  then  the  act  of  the  captain  was  the  act  of  the 
party  who  owned  the  property,  at  least,  it  will  have  the  same 
effect;  because  the  law  sanctioned  and  authorized  it.  If,  on 
the  contrary,  the  situation  of  the  tobacco  did  not  authorize  the 
sale,  because  it  was  not  unsound  or  damaged,  then  the  assu- 
red is  discharged;  because,  the  presumption  is,  it  could  have 
reached  the  place  of  destination.  In  the  last  supposition  the 
act  of  the  captain  was  an  act  of  barratry;  and  if  recourse  is 
sought  from  the  underwriters  on  that  ground,  it  should  have 
been  alleged  ia  the  petition. 

The  influence  due  to  the  verdict  of  the  jury  has  been 
strongly  pressed  on  us.  If  the  case  turned  on  matters  of  fact 
alone,  and  the  testimony  was  conflicting,  it  would  deserve 
and  receive  all  the  influence  to  which  counsel  conceive  it 
entitled.  But  the  law,  more  than  the  facts,  is  the  subject 
of  contestation  here.  In  relation  to  the  latter  we  see  no 
ground  for  a  dispute.     In  such  a  case,  and  more  particularly 
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Eatten  Diitriet,  where  the  jud|^  charged  the  jmy  in  mch  a  maimer  as  to 

y,,^.^,.^^       lead  them  to  beliere  that  more  weight  was  due  to  theri^ 

ABANSBXBNDi  of  the  captaiii  to  throw  the  cai^  overboaid,  than  the  fact 

99.  authorized,  the  regpect  due  to  the  finding  is  greatly  dimin- 

lened.    We  consider  it  a  case  m  which  our  conclusions  can 

be  much  more  safely  relied  on. 

It  is  therefore  ordered,  adjudged,  and  de<a>eed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and  re- 
versed. And  it  is  fiirther  ordered  and  decreed,  that  there 
be  judgment  for  defendants,  with  costs  in  both  courts. 


LEWIS  99.  CLAIUr. 
APPEAL      PROM      THE      COURT     OP     THE     PIR8T    DISTRICT. 

It  is  the  sum  dtimed,  tod  not  that  recoTered,  whicfa  confefi  jarisifictioii. 

Whether  a  contract  for  liie  potdiase  of  tabaeco,  not  UMpetteH^an  bo  en- 
forced?   Quere. 

The  plaintiff*  alleged  he  purchased  from  the  defendant  a 
quantity  of  tobacco,  which  the  latter  refiised  to  deliver;  and 
the  present  suit  was  brought  to  recover  the  property,  or  its 
value,  which  was  alleged  to  be  $800,  and  damages. 

The  court  a  quo  gave  Judgment  for  the  property,  and  in 
case  it  was  not  or  could  not  be  delivered,  he  assessed  the 
plaintiff's  damages  at  $19&  76.    The  defendant  appealed. 

Farrar  and  MCaUb^  for  appellees,  contended  that  the 
judgment  could  not  be  appealed  £rom,  -the  same  being  for 
$192  67. 

Porter^  /.  delivered  the  opinion  of  the  court. 

Th\s  action  is  brought  to  recover  from  the  defendant  six- 
teen hogsheads  of  tobacco,  which  the  plaintiff  purchased 
from  him,  or  damages  for  their  nondelivery.  The  judge  be- 
low gave  judgment  for  the  property,  and  in  case  it  was  not 
or  could  not  be  delivered,  be  assessed  the  plaintiff's  damages 
at  $192  76.    The  defendant  appealed. 
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It  failfl  been  objected  in  this  court  that  the  amount  for  Kastern  Dittnet, 
which  juidgment  was  rendered,  does  not  enable  us  to  take      \^^v%^ 
cognizance  of  the  case:  but  it  has  been  repeatedly  decided         jlbwis 
that  it  is  the  sum  claimed,  and  not  that  recovered,  which        clabk. 
confers  jurisdiction.    The  amount  demanded  in  the  petition ; 

'is  far  above  $300.  claimed  and    not 

The  contmct  and  its  violation  are  folly  f proved,  and  the  *^^  (^SSSrT^ 
amount  for  which  judgment  is  given  af^iears  supported  by  riadlction. 
the  evidence.    The  only  difficulty  we  have  had  in  confirm- 
ing the  decree  of  the  inferior  court,  has  arisen  firom  an  inqui-* 
ry,  suggested  by  the  testimony;  namely,  whether  the  lobac^     ^^^^  ^  ^^. 
CO  was  inspected  or  not.    If  the  neeattve  had  been  ^stab-  ^^  ^or  <^f  P^- 

,  '.      .         •  chaae  of  tiobacco, 

lished,  a  very  serious  question  would  have  ari«ien,  whedier  not  inspected,  can 
such  a  cc»itract  could  have  fcMtnibd'the  basis  of  an  action  in.v  ^  ^^    '  ^^ 
our  courts.    But,  on  reflection,  we  are  of  opinion  that  the 
proof  is  Mi .  sufficiently  strong  to  enable  us  to  decide  the 
case  on  that  ground.     See  1  Moremis  Digest^  dS5.     1  Bin- 
ney,  1 10.     Carthew,  252.    4  Burrow*,  9069. 

It  is  therefore  ordered^'  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs* 


PHELPa  JU^  BABCOOK  ««.  £7.  JfJfD  A.  BUMIATO. 
METJ^OLDS  ET  jf£.  UiTERVRNV^rQ. 

APPEAL    FROM    THE    COURT    OF   THE    FJRST    DISTRICT. 

A  conaignee  haa  a  privilege  for  advances  made  upon  goods  consigned  Co- 
him. 

The  plaintiffs  attached  certain  merchandise  as  the  proper- 
ty of  the  defendants,  in  the  hands  of  Reynolds,  Byrne  &  Co. 
i^ho  intervened  and  set  up  a  lien  tm  HtSd  goods  seized,  as  fac- 
tors of  the  defendants.  It  appeared  that  the  goods  were 
purchased  by  the  defendants,  on  the  faith  of  a  letter  of  credit 
given  to  them  by  the  intervening  parties,  and  it  was  admit* 
ted  that  the  latter  had  paid  for  the  goods.  They  were  con- 
signed  by  the  defendants  to  Reynolds,  Byrne  &  Co.,  to  be 
forwarded  to  the  state  of  Mississippi.    The  court  below 
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^^^'ju^^isdi  ^^®  judgment  against  the  intervene  parties,  fiom  which 

.^*^>^-w^        tliey  appealed.   •  *  * 

^"'"'^''ts"  ^'"      ^*^^»  for  appellant,  relied  on  the  SSUth  article  of  the 
c.  k  A.  HABiNQ  Civil  Code/  .  ,  , 

Jtr  Caleb  Qontra,  «    « 

Matksws,  Jf,  -detii^fired  the  opinion  of  the  court 

This  suit  was  .coninnerfced  by  attaching,  and  prt^rty 
or  merchandise  levied  on  in  the  possession  pf  Reynolds, 
Bym^  &  Co.  as  t^^nging  -.to' the  defendants  in  the  attach- 
ment.  ^  Aflerwaids  t|le  eafoithees  'intervened,  and  claimed 
a  lienor'  prij^fegeic^  tiie.  gbddg  mzed,  under  the  article 
31{^  of;thq.'Jli(»ii^  Code/  .Tlfefbotut  Mow  decided 
^  againift  their  p^lmsipnelf  ap^they  aj^pealed. 

In  the  staten^ntof  iacts/madeby  the  parses  to  this  suit, 
it  is  agreed,  amongst  other  things^  that  the  godcU  Mtached  in 
tb^  possession  of  Ibe'  i^peUaats  "v^ere  'purohaaeckibf  the  de- 
fendants in  attacfameitt,  on*  the  faith  of  letters  of  piiedit  given 
by  the  gutiishees,  add  were  consigned  to  the  latter  by  the 
'puh^hasers,  and  thaf  the  prTce  gf^ienr  was  paid  by  the  con- 
signees.  .  ;       •    •        *.'  •  •  i 

It|eppeard  to  lus^hptt'tfl^adiiiission  of  the^  facts,  brings 

the'a{^HaiAa  cleartjr  wi^tiifi  the  t>rovision^f  the  -article  of 

A  consignee  has  ^^^  Code  by  th^tt^relieij  on/./I^e  ISeo'  or  privilege' is  grant- 

a  privilege  for  ad- ed  by  the.  first  (^lausc  ia^i^  ttrticle.     It  'commttniftes^ia   hec 

▼ances  iBade  upon        .  ^       ^  ..»  *  K    ^  -   ^' *%    ,      , 

goodb    consign^  verba: — ^''JbiVeryi'coiidignpr  or  comniissian  agentywho  has 
10  him.  made  adva^ofe^QB  gQo4s  oonsigiied  to  him,  pr  {4a<^d.  in  his 

hands  to  be  soFd  for  actogtit  of  the  cp^fsigpor,  has  *a  privilege 
for  the  amount  of  thesQ  advances,  ^(^"  T^^  facts  admitted 
that  thegpods  in  ^dispute  were  paid  for  by  Reynolds,  Byrne 
&  Co.,  consigned  tothem^^y  the*  pmk^haser,  and  in  their 
possession  atthe'time^of  levyifigtfte  att^phment:  it  is  incon- 
ceivable how  they  can' be*  deprived  of  the  lien  and  privilege 
accorded  to  consignees  who  have  made  advances  on  proper- 
ty consigned.     There  can  certainly  be  no  advance  which 
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ought  to  be  more  priyileced  than  that  which  ismade  in  pay-  Partem  Dittnct, 
ment  of  the  price  of  goods.    It  i^  not  only  dn  them,  but  for 


them;  and  without  which  they  would  probably' never  have 
become  the  property  of  the  consignor,  and  ought,  on  every  m. 

principle  of  justice  and  ^uity/to  be  hdd  as  a  )>kidge  to  re-      ' 
imburse  the  persons  who  have  advanced' the  pribe.  * 

From  the  evidence  it  appe^^  that  t(f  the  value  of  9350 
of  the  [attached  property  t|ie  ihtdryehers  ,  bad  net.  made 
any  advance;  on  this,  t}ier6fore,  .they.  havQ^'no  lien*. 

It  is  therefore  ordered,  ^djii^gecC  and*  4^i^eed,  ths4  the 
Judgment  of  the  District  Court  be  |Lyoi4^d,  ^vevsed  apd  an* 
nulled.    And  it.is  ftuiHer4>fd^d,^sulfi;id^ 
thatjudgment.be  here^tered*in  favor 'Oft])ea|t^lai|tj,  wilh 
costs  in  both  courts,'  e]|^<!ept  as  ta^^he-  sum  ef. three  hundred  « 
and  fifty  dollars/     ^  '•      .    .   •  .   ^    ' 

t-      ».  .      ■  •  .» 

*  .  .'  .    •  ^         *   -* 

APPEAL    FBOH   THE  .  COulflfr' .QP  TPA   FIRST    DIStttlCT.  * 

Wliere  a  principal  coDBtitute8*aD0t^er  persofl  bip  attorney  in  fiyit  to'sell  a 
specific  piec>  of  property  within  a  |ittited^lim^>  if  a,  tale  ia  ma^  «ipMe- 
qnently,  without  a  j^loig^tioo  of  tb9  lini((y  ttycorfMntff  •tMa  owiiilr, 
it  is  nuU  android.  '  "         .  *        -  \. ,'    '    J  '»    ' 

But  if  tl«e  pfinc^l  writes  to  his  &tofq6y  in  n^t  yak  b^ofe  tlie  period  of 
limitation  ex|pfe^,  and  rta^es  i|  to  be  fus  intefition  and  will  tbat  t]i€f'*sale  be 
made  at  a  period  later  tfaaa  Mt  specified  in  tihe  opginaWSi^ority^  a  sale 
made  subaequ^pftr  to^  time  firB^i^ecified^will  be^ir^^  ^•cannot  be 
rescinded  f6rwantof^utho;i^inttiiag^t  to  aall.     .    '  -»     . 

In  a  suit  for  the  rescjfcon  of  a  sale  cif  property  for  want  of  authority  in 
tbe  agent  to  seH,  and  «f  Umotk  %Bk  the  price,  if  flo  decision  is  iqade  by  Oie 
District  Court  on  tiie  allegation  of  lemoM,  it  will  not  \f^  noticed,  ipJbo  Su- 
preme Court  '%        'iHfk  .     ^    V    ' 

On  the  I6th  July»  )825i|he  |^aintiff  ^nv^yed  to'Autoine 
Abat  a  tract  of  land,  sitiiaied  iri  th^  paririi  of  Pkqiieinine, 
containing  about  forty-twd  arpents  ffont,  with  forty  in  depths 
with  condition  that  he  should  sell  the  same  before  tbe  first 
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E»terp  0BWct,  day  df  February,  then  Hett  ensuing,  by  pubTic  or  private 
^JZ^^^  sale,  for  the  best  price  he  could  get,  and  apply  the  proceeds, 
Liyl^^oN  ^rgt,  to  the  payment  df  the  costs  of  the  deed  of  sale  and  com- 
missions; secondly,  to  pJiy  the  sum  of  six  thpusand  seven 
liiindred  and  severity  dolWrt  arid  fmy-eight  cents,  «ie  to 
four  credttors,  whose  debts  were  secured  by  mortgage  on 
the  land;  thffdly,  the  residue,  if  any,  to  be  ratably  divided 
between  his  other  creditors,  not  privileged,  whose  names 
were  mentioned,  and  the  amount  due  to  each. 

On  the  18th  December,  1835,  the  plaintiff  wrote  to  his 
agent  Bechtel,  and  says,  among  other  things,— *^ell  hiro 
(Abat)  I  wiB  send  him  instructions  about  the  sale  of  the 
Wood  lot  (the  land  in  question)  m  two  or  three  days,  at  farth- 
est.   1  think,  if  you  would  take  the  trouble  to  speak  to  the 
persons  interested,  individually,  they  would  see  it  for  their 
interest  to  have  the  sale  postponed  for  a  few  miHiths;  you 
may  be  preparing  this,  by  speaking  to  each  of  them  "you 
know,  or  rather  telling  Abat  to  speak  to  them,  and  in  a  few 
days  He  shall  receive  my  consent  in  writing,  which  will  be 
necessary  for  his  justification." — This  was  communicated  to 
Abat  l^  Bechtel. 
'  Accordingly,  on  the  17th  January  following,  he  Wrote  as 

follows: 

'^Xespere  que  les  personnes  int^ressees  auoront  ccmsenti 
au  renvoi  de  la  vente  de  I'habitation  en  bas;  dans  le  ens  con- 
treire  ilfant  se  soumettre  a  laperte.  Je  ne  sais  de  quelle  ma- 
niere  je  {^ux  vous  compenser  de  tout  le  tracas  que  mes  at- 
faires  doivent  vpus  occasioner." 

Abat  not  finding  a  purchaser  before  the  e^rpiratjon  of  the 
time  limited  in  the  deed,  did,  upon  the  authority  of  these  let- 
ters, convey  the  said  land  to  the  defendant,  on  the  3d  of 
April,  1826,  for  the  sum  of  Seven  thousand  dollars,  payable 
in  five  annu^  instalments. 

This  suit  was  brought  to  set  aside  the  sale,  on  two  grounds: 
first,  that  Abat  had  no  authority  to  sell,  afler  the  time  limit- 
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ed  by  t^^  deed  from  the  pj^iff  to  kim,  b^  eij^jir^;  and  ^^Mn»  '^'^^ 
secondly,  that  the  sale  ought,  tp  be  w^  aside  on  the  gytiqnd^       ^^^!IL 
of  lesion.  utihqatov 

There  was  judgment  fi>r  the  defendant  in  the  cQm^  b^^w,        coeiqk  . 
and  the  plaintiff  appei^d. 

Lockett  tot  appellant. 

Dennis  for  appellee. 

Mathews,  J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  rescind  the  sale  of  a  certain  tract  of 
land,  situated  in  the  parish  of  Plaquemi^s.  Two  grounds 
for  recision  are  alleged  in  the  peti^tion:  1st,  want  of  power 
in  A.  Abat,  who  msvde  the  sale  as  ^nt  for  the  plaintiff;  2d^ 
lesion  in  the  price.  The  judgment  of  the  court  ^low  is  in 
fevour  of  the  defendants^  from  which  the  plaintiff  a|^p§aled. 

The  decision  of  the  cause,  in  iljs  p2;^^JXt  situation,  before 
this  court,  depends  entirely  on  the  interpretation  ^hich 
ought  to  be  given  to  the  power  cu^  tuittvPirity  W^er  yf)fkh 
the  agent  assumed  to  act  in  the  sale,  (of  th^  property)  now 
claimed  to  be  rescinded. 

The  evidence  adduced  on  the  trial  in  the  District  Court, 
shews  ^t  the  plaintiff  was,  on  the  l^th  of  July,  1825,  the 
owner  of  the  land  in  dispute;  that  on  that  dayi  he  conveyed 
it  to  A.  Abat,  to  be  sold  by  the  lattor  for  the  best  price  which 
could  be  obtained  prior  to  tlie  1st  of  February  following, 
(1st  Febniaiy,  (826)  to  be  appvopriated  to  tl^  p^ymej^  of 
certain  debts  of  the  plaintifi^  as  dcsignatec)  qn  a  schedule  an- 
nexed to  the  act  of  transfer  n\ade  to  his  agent,  or  Uustee, 
who  was  authorized  to  sell,  either  ip  priv^e  form,  or  cause 
sale  to  be  made  at  auction.  The  latter  mode  if  as  adopted, 
and  the  property  advertised  on  the  23d  of  J[anuary,»1826^  to 
be  sold  on  the  JOth  day  of  February  foUoiving:  but  no  i^e 
could  be  effected,  for  want  of  bidders.  It  was  finally  spld  . 
on  the  3d  of  April,  1826,  and  a  conveyance  made  on  the  6th 
of  the  same  month,  to  Madame  Corion  by  Abat,  in  pursu- 
ance of  the  public  sale.. 
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'""^"jJiiMfiM  ^  ^  pretensKMifl  of  the  parties  rested  wholly  on  these 
>.«»p^^-^«^  facts,  h  seems  clear  that  <the  trustee,  or  attomeyHiioftct,  ex- 
'''^''mT^"  ceeded  his  authority,  and  the  sale  diould  be  aiinuUed  as  to 
eoBioir.  the  plaintiffl  But  it  is  contended,  on  the  part  of  the  defend- 
ant, that,  subsequent  to  the  deed  of  conveyance  to  Abat,  by 
which  he  was  limited  to  the  1st  of  February,  1826,  to  make 
sale  of  the  land,  for  the  account  and  benefit  of  Livingston  and 
his  creditors.  The  ovnier  of  tfie  property  extended  the  an. 
thority  given  to  his  agent  indefinitely  as  to  time; — and  in 
support  of  this  feet,,  two  letters  of  the  plaintiff  are  introdu- 
ced; one  to  J.  D.  Bechtel,  who  appears,  fit>m  the  tenor  of 
the  communications  made  to  him,  to  have  been  a  kind  of 
general  agent  for  the  writer;  and  another,  directed  to  the 
attorney  or  trustee  who  had  been  authorized  to  sell  the  pro- 
perty now  in  dispute,  as  above  stated.  As  these  letters  most 
form  the  basis  of  our  judgment,  the  correctness  of  which  de- 
pends solely  on  a  just  interpretation  of  their  meaning,  it  is 
deemed  proper  here  to  transcribe  those  parts  of  them  which 
relate  to  the  present  contest. 

In  the  letter  to  Bechtel,  which  beam  date  at  Washington, 
on  the  18th  of  December,  1825,  and  was  communicated  to 
Abat  on  the  2l8t  of  January,  1826,  the  writer  states  to  hb 
correspondent  that  he  was  then  particularly  busy,  or  he 
would  have  written  to  Abat,  and  requests  the  former  to  tell 
the  latter  that  he  would  send  him  instructions  about  the  sale 
of  the  wood  lot,  which  is  the  land  in  question,  in  two  or 
three  days  at  farthest,  and  then  proceeds  to  say, — ^^I  think  if 
he  (Abat)  would  take  the  trouble  to  speak  to  the  persons 
interested,  individually,  they  would  see  it  for  their  interest  to 
have  the  sale  postponed  for  a  few;  months.  You,  may-be, 
will  hurty  this  by  speaking  to  stich  of  them  as  you  know,  oi^ 
rather  let  Mr.  Abat  speak  to  them;  and  in  a  few  days  ha 
will  receive  my  consent  in  writing,  to  postpone  the  sale,' 
which  will  be  necessary  for  his  justification.**  j 

The  letter  to  Abat  direct,  bears  date  at  Washington  ofl 


LIYINOSTON 
VS. 


OF  THE  STATE  OF  LOUISIANA.  445 

the  17th  of  Januaiy,  1826.    It  contains  faistnictions  relative  ^"■**'5^^^\*» 

to  other  business,  which  seems  to  have  been  committed  to 

his  agency  by  the  writer,  and  only  incidentally  touches  the 

subject  of  the  land  which  was  about  to  be  sold  under  the  au-        corioit. 

thority  nested  in  Abat  by  the  deed  of  July,  1825;  which  was 

done  in  the  following  words: 

^•Pespere  que  les  personnes  int6ress6es  auront  consenti 
au  renvoi  de  la  vente  de  I'habitationenbas;  dans  le  cascon- 
traire  il  faut  se  soumettre  a  la  perte." 

In  order  to  give  a  just  and  proper  effect  to  the  contents  of 
these  two  letters,  they  must  be  considered  in  relation  to  the 
original  power  granted  to  the  agent  and  trustee  by  the  deed 
.  of  July,  1825.     Under  that  act  we  shall  view  him  simply  as  pal  constitutes  an- 
an  attorney-in-fact,  appointed  to  sell  a  specific  piece  of  pro-  a^mey-ia^fect*to 
perty,  which  he  was  bound  to  efiect  within  a  limited  time,  ^^    *    specific 

piece  of  property 

which,  if  not  prolonged  by  the  consent  of  the  owner,' any  within  a  limited 
acts  done  under  it,  would  be  void.  The  only  question,  then,  made  sutoequen^ 
for  solution  is,  whether  these  letters,  taken  either  separately  }Ji«^n"*of  ^Sb 
or  conjointly,  show  a  consent  on  the  part  of  the  owner,  that  ^™®  ^J  ^^  con- 

xi_  _x         •  i_x  i_         11  1^      !•  .         ^  t  .  sentoftLe  owner 

the  property  might  be  sold,  at  the  discretion  of  his  agent,  at  it  is  null  and  void, 
any  time  subsequent  to  that  pointed  out  in  the  original  pow- 
er. The  letter  addressed  to  Bechtel,  and  by  him  communi- 
cated to  Abat,  may  well  be  looked  on  as  the  written  expres-  .  But  if  tbe  prin- 
sions  of  Livingston's  will,  wishes,  and  desires  in  relation  to  attorney  in  iart 
the  sale  about  to  be  made,  directly  communicated  to  his  at-  Jl^l  '^f  Umitotfot 
tomey,  to  whom  had  been  intrusted  the  negotiation  of  this  e^qpires,  and  states 

.  .  ♦  °  It  to  be  his  inten- 

particular  business.     His  will  that  the  agent  should  have  ^on  and  will  that 
power  to  sell  the  property  at  a  period  later  than  that  pre-  at\  period  later 
scribed  in  the  original  authority,  is  clearly  expressed  in  this  S^he^^ori^^^^^ 
letter.    It  contains  the  very  consent  which  he  alleeed  to  *o^^»    »    ^^ 

^  ^^  made  subsequent- 

iJechtel  would  be  necessary  to  justify  Abat  in  a  postpone-  ly  to  the  time  first 

'  ment  of  the  sale.    The  context  of  the  writing  does  not  im-  ^d,  and^cinno^ 

ply  that  the  consent  of  the  writer  was  conditional  on  the  ^ J'S'authorS 

agreement  of  his  creditors.    On  his  part  it  was  absolute  '"   *«  •g^*  *° 

sell 

and  unconditional.     The  clause  of  the  letter  addressed  di- 


446  CASES  IN  THE  SUPREME  COURT 

Eastern  i>»^jct,  rectlv  to  Abat  which  relates  to  the  Uraosa^^tioa  civioff  nae  to 

June  1881.  ^  a    ■-» 

v^^..^^.^^        the  present  suit,  does  not  in  any  manner  militate  against  the 

i.iviirG8Toif     cwisent  given  in  that  to  Bechtcl;  it  i»  ratjijier  in  confirmation 

coRioN.        of  the  former  expression  of  will    In  pursuance  of  the  best 

consideration  we  have  been  able  to  give  the  case,  our  cod- 

I        t  f   th   ^'u^^^^'  based  on  what  we  consider  a  just,  legal,  and  equitar 

reMiMion  of  title  ble  interpretation  of  these  letters,  corresponds  with  thai  of 

of    property     for    ,      .    ,  ' 

wtnt  of  authority  the  judge  a  quo. 

tDd*  of^SesiOT^ln      ^^  decision  having  been  made  in  the  court  below,  in  rela- 

the  price,  if  no  de  ijqij  ^q  the  allegation  of  lesion,  this  court  is  not  bound  to  no- 

cuion  be  mtde  by    ^       ^  -^ 

the  district  coart  tice  it. 

of  leiron,  ITwlu      It  is  therefore  oi'dered,  adjudged,  and  decreed,  that  the 
Ae*  tuj^iil^wt  Hgnaent  of  the  District  Court  be  afBrmed  with  costs. 


QOODLOE  «<.  a:  JU\rD  B,  BART. 
iWPFSAL    FROM    TS[£    COURT   OF  THE    PARISH    AND     CITT 

OF   NRW   ORLEANS. 

The  purchaser  of  dtves  who  has  given  his  note  in  ptyment  cannot  prore 
t  condition  different  from  that  expressed  in  the  deed  of  conveyance. 

Nor  can  he  prove  by  ptrol  that  t  condition  was  added  by  consent  of  por^ 
ties  after  the  conveyance  was  ezeeuted. 

XtfArprivilege  conferred  by  the  249Sth  article  of  the  LonisianaCode  is  an 
exception  to  the  general  rale,  and  cannot  be  extended  beyond  the  case  pro- 
vided for. 

The,  defendants,  N.  &  B.  Hart,  sued  on  a  promissory 
note  by  the  plaintiff,  the  payee,  alleged  it  formed  part  of  the 
consideration  in  a  purchase  of  slaves^  which  the  plaintiff 
guarantied  should  not  abscond  or  prove  sickly. 

The  notarial  act  showing  no  such  condition  as  that  con- 
tended for.  The  defendants  offered  H.  M.  Shiff  to  diew 
Jhat  such  was  the  condition.  To  his  adjnission  the  plaintiff 
objected,  which  being  sustained,  .the  defendant  excepted. 
Judgment  against  the  defendants,  and  they  appealed. 

Lockett,  for  appellant. 

The  judge  below  erred  in  refusing  to  admit  the  evidence 
offered  by  defendants  as  stated  in  their  bill  of  exceptions,  in 
support  of  their  defence. 
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Preston,  for  appellee,  relied  on  art  L.  C.  2836.  ®****^^*^m' 


ParteTi  /.,  delivered  the  opitiion  of  the  court  ooodlou 

The  action  is  brought  on  a  promissory  note  executed  by         hart« 
the  defendants,  in  faTOur  of  the  plaintiff,  for  $  600f  payable 
twelve  months  afterdate. 

The  defendants  plead  thiri;  they  purchased  from  the  plain-^ 
tiff  twelve  slaves^  for  which  they  gave  their  note  for  9  5500, 
endorsed  by  one  Shiff,  together  with  the  obligation  now 
sued  on,  and  that  the  latter  was  given  on  the  express  con- 
dition that  the  slaves  should  not  run  away  for  twelve  months* 
They  aver  that  two  of  the  slaves  did  nin  aw«y ;  that  one  of 
them  was  caught  and  returned  to  the  defendants,  and  that 
the  other  has  not  since  been  heard  ot 

They  further  plead  that  a  portion  of  the  slaves  wefe  af" 
flicted  with  redhibitory  defects. 

The  cause  was  submitted  to  a  jury,  in  the  court  below, 
who  found  for  the  plaintiff.    The  defendants  appealed. 

The  defendants  produced  in  evidence  the  bill  of  sale  of 
the  slaves,  by  which  it  appeared  that  there  tvaa  no  warrtoty 
such  as  that  spoken  of  in  the  answer,  in  relation  to  the  note 
sued  on.  But  this  bill  of  sale  shows  that  the  consideration 
for  the  purchase  was  the  sum  of  $5315  in  cash,  not  fOOGQ 
in  notes,  as  stated  in  the  answer. 

The  defendants  then  offered  a  deposition  of  a  witness  to 
prove  that  the  note  now  sued  on,  was  given  on  the  condition 
that  it  should  be  void*  and  of  no  effect,  m  case  any  of  the 
slaves,  mentioned  in  the  bill  of  sale,  should  run  away,  abr 
scond  or  prove  sickly.  The  plaintiff  objected  to  this  testi- 
mony, on  the  ground  that  it  was  c6ntrary  to  the  wfitten 
contract,  and  the  coiirt  sustaining  the  objection,  the  defend-, 
ants  excepted. 

They  contend  that  this  note  was  distinct  and  separate 
from  the  contract  of  sale.  That  the  obligation  of  warranty 
therein  expressed,  is  limited  to  the  price  mentioned  in  the 
deed,  and  does  not  apply  to  this  agreement,  which,  though 
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Eattem   ^^^**  flowing  finom  the  parchaae  of  the  alaves,  did  not  make  a 

part  of  it. 

Supposing  this  position  to  be  tenable,  of  which  doabt  may 
well  exist,  we  think  the  defendants  are  precluded  fixMn  the 
benefit  of  it,  by  the  averment  in  their  answer,  that  this  note, 
together  with  one  endorsed  by  Shiff,  for  $  5500,  formed  the 
consideration  on  which  the  plaintifi  sold  them  the  slaves. 
The  difference  between  the  sum  mentioned  in  the  answer, 
and  that  expressed  in  the  conveyance,  is  easily  accounted 
for,  by  reducing  the  notes  which  were  not  due  for  some 
time,  to  their  amount  in  cash  value*— a  circumstance  of  verv 
common  occurrence. 
The  purchaser      '^^  question  then  presents  itself  whether  the  purchaser 

of  siaree  who  has  of  slaves,  who  has  given  his  note  in  payment,  can  prove  a 

given  his  note  in  r«  •  i  •      i  r' 

payment  cannot  condition  different  from  that  expressed  m  the  deed  of  con- 
Cerent  ^B^that  veyance.  We  think  he  cannot.  It  has  been  contended  that 
dST^  CM.  ?*  ^^  agreement  was  made  after  the  purchase  was  concluded, 
^ce.  but  admitting  to  be  so,  the  effect  of  it  is  to  add  to  the  obli- 

■  _ 

gations  of  the  vender.  If  the  note  made  a  part  of  the 
consideration  of  the  slaves,  and  they  were  sold  with  the 
ordinary  warranty,  the  attempt  is  to  add  something  to  the 
original  contract,  or  to  change  it. 

Now  this  cannot  be  done.     The  code  says  all  transfers  of 

slaves  shall  be  in  writing,  and  parol  evidence  shall  not  be 

admitted  against  or  beyond  what  is  contained  in  the  acts, 

nor  on  what  ^ay  have  been  said  before,  or  at  the  time  of 

-  '  Vntdiing^them,  or  since. — La.  Code^  2255, 2256. 

■.  ^  '  •     ^%1^.  prohibition  extends  as  well  to  agreements  in  relaticoi 

to  the  pufchase  money,  or  the  payment,  by  which  the  obli- 

'     '  gatji^ifij^l  the  vendeV  are  increased*  as  to  any  iMf^l^^ 

The  writlien  contract  made  him  responsible  for  rednlbitory 

'fleiectfej.tfce  parol  agreement  subsequently  entered  into,  was 

lermd^  him  accountable  for  something  more. 

It  was  urged  that  a  want  of  consideration  could  only  be 
proved  by  parol.    •This,  in  many,  perhaps  the  greater  num- 
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ber  of  instances,  is  trae ;  but  the  rule  isobVioualy  subjeet  to  Earttrn  District, 
another;  that  you  cannot  prove  a  greater  or  different  consi-       v,^v^^* 
deration  than  that  you  have  expressed  in  writing.  goodi^ob 

Lastly,  it  was  uiged  that  by  the  3498th  article  of  the         habt. 


Nor  can  he  prove 


Louisiana  Code,  the  seller  could  give  testimonial  evidence 
of  the  latent  defects  which  he  had  declared  at  the  time  of  hj'^oi^fSx^ 
sale,  and  that  the  same  privilege  of  introducing  parol  proof  J^*?****"*  ^^  "^ 
should  be  given,  in  this  instance,  to  the  defendants.    To  this  parties   after  the 


position,  the  answer  given  at  the  bar  is  satisfactory  and  con-  ezecotedu^^ 
elusive.     It  is  an  exception  to  the  general  rule,  and  cannot      f^l/"K?*ff 
be  extended  beyond  the  case  provided  for.  24fl6th  article  ot 

On  the  merits,  we  do  not  perceive  that  the  j€ry  and  court  Code  10  an  ezcep- 
below  have  erred;  and  it  is,  therefore,  ordered  and  decreed,  Strate,  wdomMt 
that  the  judgment  appealed  from  be  affirmed  with  costs.         ^  extended  be- 

«»  ^  ^^»^  yood  the  caae  pio- 

▼idedlbr. 


« 


BAUDUCrS  SYJ^DJCS  m.  LAUHBJVT. 
APPEAL     FROM     THE     COVliT     OF     O'HE     FIRST   DISTRICT. 

Until  the  accoonts  of  (he  partneiahip  are  aetfled*  one  partner  has  no  ac^ 
tion  against  the  other,  and  of  conise  preserqption  does  not  run. 

In  complicated  transactions  of  several  years  standing,  it  is  dif&ciilt  to  as- 
certain on  what  grounds  the  jury  fbond  their  verdict,  and  in  soch  cases  it 
will  not  be  disturbed. 

The  insolvent  and  the  defendant  were  partners  in  the 
ccHistruction  and  navigation  of  steam-boats;  the  latter  acting 
for  several  years  as  master  and  clerk.     During  thi 
mutual  advances  and  disbursements  wej^  made 
present  action  was  brought  to  recover  from  the  def< 
balanee  Hift^h  the  plaugftiff  alleged  to  he  due  hi 
defendant  pleaded  the  general  issue ;  prayed  for  a  se 
of  accounts,  and  judgment  for  such  balance  as  sh 
found  to  result  in  his  favour.    The  plaintiff,  subseqiJ 
put  in  a  plea  of  prescription  to  the  defendant'^s  claim,  for 
wages  as  master  and  clerk.    The  cause  was  tried  by  a  jury, 

D3 
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Bastero  Disirice,  ^)|o  fomid  a  veixbct  for  the  defimdanty  and,  fiom  the  iudg. 

JvtM  1881. 

v^^p.s^,..i^^      mejit  them^KMiy  the  plaintiffs  appealed 
BAVDuc*(  sTif-      fi^A^x,  for  appellants.    Dtfncaa,  fw  appellees. 

OIC8 

I.AVRENT.  Martin,  J-i  delivered  the  opinioo  of  the  court. 

The  petition  shows  the  insolvent  and  defendant  were 
joint  owners  of  the  steam^boat  Fbrida,  which  was  built  and 
navigated  by  the  defendant,  who  acted  as  clerk  and  master 
of  her  till  some  time  in  1,839,  when  she  was  sold  at  public 
auction  for  $  U9OOO,  which  were  deposited  in  the  Bank  of 
Louisiana :  that  the  insolvent  had  furnished  the  defendant 
with  all  the  money  necessary  for  the  building  of  the  boat, 
and  the  defendant  received  all  the  freights  and  passage  mo- 
ney  carried  during  one  hundred  and  six  voyages,  performed 
by  the  boat,  while  she  was  their  joint  property ;  and  the 
insolvent  received  several  sums  of  money,  for  account  of 
the  defendant,  and  made  advances  and  disbursements[accord- 
ing  to  accounts  annexed  to  the  petition,  whereby  a  balance 
is  due  him  by  the  defendant  of  $  87,654,  90,  subject  to  a 
deduction  of  such  sums  as  the  defendant  may  prove  he 
spent  in  buildkig  or  navigating  the  boat.  Judgmeot  is 
prayed  for  accordingly,  and  for  one  half  of  the  mcmey 
deposited  as  aforesaid. 

The  defendant  pleaded  the  general  issue ;  but  admitted 
he  built  and  navigated  the  boat  for  the  joint  account  of  him- 
self and  the  insolvent ;  that  she  was  sold  and  the  proceeds 
deposited,  as  stated  in  the  petition.  That,  in  1824,  they 
both  entered  into  a  partnership,  for  continuing  the  naviga- 
tion of  a  steam-boat,  and  purchased  the  steam-boat  Packet, 
which  was  navigated  till  the  spring  of  ltt6,  when  she  was 
sold,  and  the^  defendant  went  on  his  own  and  the  insol- 
vent's account  to  Pittsbuig,  where  he  built  the  steam-boat 
Florida,  which  he  brought  to  New-Orleans,  and  afterwards 
navigated,  for  their  joint  account,  on  the  Mississippi,  till  the 
year  1829,  when  she  was  sold  as  stated  in  the  petition. 

The  answer  concluded  by  an  allegation  thst  there  was?  a 
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balance  of  about  #36,000  due  by  the  insolvent  to  the  deftn-  '^••^^'^^[^J* 
dant    A  settlement  of  accounts  for  both  boats  was  prayed         n-^^tv-w^ 
and  judgment  accordingly.  bauuvc'b  syw- 

The  case  was  submitted  to  a  jury  who  found  a  verdict  for  «<• 

the  defendant. 

By  the  judgment  the  defendant  was  ordered  to  be  placed 
on  the  tableau  of  distribution,  for  a  balance  of  $662  75,  as 
a  chirographary  creditor,  and  as  a  privileged  one  for  the 
costs,  and  that  one  half  of  the  money  deposited  in  bank  be 
paid  to  him. 

From  this  jtidgment,  the  syndics  appealed,  after  ffli  imsiie- 
cessful  attempt  to  obtam  a  new  txiei. 

Two  principal  points  have  been  presented  to  us. 

1.  A  piea  of  proscription  to  the  whole  claim  of  the  de- 
fendant, for  his  wages,  as  clerk  and  ihaster  of  the  beat. 

2.  That  the  jury  erred  tii  allowing  credit  to  the  ^fendant 
for  a  laige  amount  of  debts  due  to  the  boat,  and  alleged  to' 
be  uncollected,  witliout  any  evidence  of  their  existence  or 
of  any  diligence  of  the  defendiOit  in  attempting  to  collect 
them. 

On  the  first  point,  there  cannot  be  any  doubt  that  the  plea  Until  the  ac- 
was  not  adfloissible.  In  Drumgoole  vs,  Gardner  et  al.,  10,  ^^ip\re  wtded 
Martin,  135,  we  held  that  a  partner  hai^  no  action  aflflinfit  one  partner  has  oo 

^  ^^  action  affainat  the 

another  (except  to  make  him  accdiUi!tt)  initu  httittl  ^tten^ent  other  andof course 
takes  place,  and  then  for  the  balance  that  appears  d'ue.  In  n^rem.  ^^ 
Ward  vs,  Brandt  et  al.,  1 1,  Martinj  333,  we  said  a  partner 
has  no  claim  against  the  other,  till  all  claims  against  the 
)>artiiership  be  discharged ;  and,  in  Faurie  et  al.  vs.  Mil- 
laudon,  3,  Marti(^  N.  S.  178,  we  recognised  the  principle 
that  a  partner  is  not  accountdble  for  any  transaction,  nor 
anynuml>erof  transactions,  but  tLrt::'-:  balance  only,  which 
after  a  general  settlement  of  accounts,  may  appear  due. 

It  is  clear,  therefore,  as  it  is  admitted,  the  parties  were 
partners,  and  the  accounts  of  the  partnership  were  never 
settled;  the  defendant  could  never  have  claimed  the  half  of 


Ji 
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^^^^JuM^ii.  ^  ^'^^EP^  which  the  insolvent  now  bound  for :  Contra  ntm 

v^ps^*^^      vaienian  agere  turn  cmrei  preMriptio. 
BAVDvc't  BYN.      Qfl  thc  socond  point,  the  counsel  of  the  syndics  haa  relied 
M  on  the  new  code,  3833.  Curia  TeUificOy  1, 3,  N.  18,  p.  274, 
|_^  Partida  5,  10,  7,  id.  14, 22.  and  Lop&is  Commentary  tm  the 

In  eomplicAtad  last  low^  Pothier  mandate  47,    This  port  of  the  case  has 
tmmctioiif  of  m-  «  i  »         m         \  i 

▼eralyMn  ttand-  ^p^ared  tous  to  tum  lessona  question  oflaw  than  on  that 

2*  itit  difficult  of  fact.    It  was  pressed  on  the  district  judge  on  the  motion 

Id    aicertain     od  '^  J      d 

what  moodf  the  for  a  new  trial.     Upon  complicated  transactions  of  several 
iTepdkt?   aod  In  y^ai^  Standing,  it  is  difficult  to  ascertain  the  grounds  taken 


^l^^^^^^^^btd^  by  a  jury  in  the  process  on  which  they  formed  their  verdict 

The  parties  had  the  benefit  of  an  able  and  respectable  jury 
of  merchants,  and  the  judge  before  whom  the  case  was 
tried  has  expressed  his  satis&ction  of  th«r  decision,  and  we 
see  no  reason  to  disturb  it 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
rment  of  the  District  Court  be  affirmed  with  coals. 


PAULDING  M.  DOWELL. 

4FPXAL    FROM   THE    COURT    OF   THE    FIRST    mSTEICT. 

In  to  tctioii  ft>r  rent  the  plaintiff  will  recover  without  etMnchig  tiUe,  if 
he  ihow  1  oonttnoed  pofeeauon. 

Where  •  penon  enteit  upon  vecant  premiaes,  if  on  being  sued  Ux  the 
rent  by  the  owner  (who  waa  unimown  to  him  when  he  entered)  he  recon- 
▼eneafor  repeira,  he  will  be  conaidered  liot  in  the  light  of  an  nanrper,  bnt  aa 
poaaeaaing  for  Uie  owner. 

.  The  plaintiff  claimed  from  the  defendant  a  certain  sum 
for  the  rent  of  a  house  and  lot.  The  latter  pleaded,  first, 
that  he  was  not  indebted  in  any  sum  whatever ;  second, 
that  the  plaintiff  was  not  the  owner  of  the  premises  at  the 
institution  of  the  suit ;  and  thirdly,  compensation  for  repairs. 
The  plaintiff  produced  no  title  to  the  premises,  except  a 
former  occupancy  by  himself,  which  was  continued  by  others 
in  his  right  for  some  years.  The  evidence  showed  that  it 
was  afterwards  deserted,  and  remained  for  a  long  time  un- 
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PAUI<DINO 


tenanted  and  in  a  state  of  waste.    In  this  condition,  the  Bastem  D'^trict, 

June  1831. 

defendant  took  possession,  and  put  upon  it  repairs  to  the 
amount  of  $  125. 

The  court  a  quo  was  of  opinion,  and  so  decreed,  that  the 
plaintiff  had  suffered  his  title  by  possession  to  be  lost,  and 
could  not  recover  without  showing  some  other.  From  this 
judgment  the  plaintiff  appealed. 

Hennen^  for  appellant.    Morse^  for  appellee. 


Martin^  J»i  delivered  the  opinion  of  the  court. 

To  a  claim  for  house  rent,  the  defendant  pleaded  he 
owed  nothing :  that,  at  the  institution  of  the  suit,  the  plain- 
tiff was  not  owner  of  the  premises :  that,  when  the  defend- 
ant went  in,  the  house  was  not  in  tenantable  order,  having 
been  deserted  for  a  number  of  years,  and  he  took  peaceable 
and  quiet  possession  of  it  and  repaired  it.  The  amount 
spent  in  repairs  was  pleaded  in  reconvention  against  the 
plaintiff  Or  whoever  might  own  the  house.  There  was 
judgment  against  the  plaintiff,  who  appealed. 

The  testimony  shews  he  was  in  possession  of  the  pre- 
mises in  1819,  and  rented  them  to  Walton,  who  occupied 
them  as  his  tenant  for  about  five  years ;  that*  in  1826,  the 
defendant  entered  into  the  premises  and  occupied  them  for 
a  year,  during  which  he  made  repairs  to  the  value  of  $  125. 
On  his  leaving  them,  the  plaintiff  rented  them  to  Foster. 
Before  the  defendant  went  in,  the  premises  were  for  a  long 
time  unoccupied,  and  were  the  resorts  of  runaway  slaves, 
and  the  house  was  not  in  tenantable  order. 

It  has  been  urged,  and  the  judge  a  quo  has  concluded  that 
the  plaintiff,  having  shown  no  title,  and  it  being  proved  he 
had  lost  his  possession,  he  could  not  recover. — CwU  Codcy 

3410,  3412,  Ij  an  action  for 

rent    the  piaintin 

It  has  appeared  to  us  the  plaintiff,  having  shown  a  pos-  will  recover  with- 
session  since  the  year  1819,  ought  to  recover  on  that  pos-  if  he  show  a  con- 
session,  unless  he  be  shovm  to  have  lost  it.    This  he  would  ^"^^  po-ewon- 
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Eastern  District,  certainly  have  done,  had  the  defendant  gone  in  as  a  usurper. 

s^^..^-,^^        It  is  in  evidence  he  occapied  the  premises  for  a  year,  and 

PAULDING      begun  by  putting  repairs  on  the  premises,  for  the  account  of 

DowELL.       the  owner,  who  was  then  unknown  to  him,  as  he  alleges* 

The  amount  of  these  repairs,  he  claims  in  reconvention. 

His  leaving  the  premises  is  evidence  that  he  pretends  no 

entew^'upon^'^a^  ^^^'®  thereto — his  claim  for  repairs  is  also  evidence  of  his. 

cant  premises,  if  Bad  faith  is  not  to  be  presumed,  and  the  claim  he  makes  is 

on  being  sued  'for  •     i_      •        •  r  *       i 

the  rent  by  the  grounded  on  his  having  in  possessed  good  faith,  but  under 
unknoWr  to  him  ^  precarious  title,  as  a  tenant  by  sufferance.  If  so  he  occu- 
when  he  entered,  pj^j  fo,.  jjjg  owner,  and  when  a  lawful  occupency  results 

he  reconveneSB  for  '^  r        -r 

repairs  he  will  be  from  the  pleadings,  and  the  evidence,  every  idea  of  an 

considered  not  in       ,       ^  ,  ^  .       ,  „    . 

the  Ught  of  an  u-  unlawfiil  ono,  or  of  usurpation  is  repelled* 

Sg'^^fo"  ^     We-conctade  the  District  Court  erred  in  rejecting  the 

owner.  claim. 

According  to  the  testimony  of  the  plaintiff 's  witnesses, 
we  would  be  disposed  lo  aUow  $30  per  mcmth,  for  the  rent 
One  of  the  witnesses  for  the  defendant,  thinks  that  rent 
was  a  fair  one,  after  the  repairs  were  made  ;  another  thinks 
it  was  never  worth  more  than  $  25.  It  is  in  evidence  the 
upper  story  alone  is  now  rented  at  $  30  a  month.  Several 
witnesses  say.no  rent  could  have  been  obtained  for  it  when 
the  defendant  went  in,  till  it  was  repaired. 

On  this,  we  have  thought  ^105  per  laonth  was  the  value 
of  the  rent,  after  the  repairs  were  made.  We  have  deducted 

two  months  for  the  time  we  suppose  taken  in  repairing  the 
house ;  the  evidence  does  not  show  an  occupency  of  more 
than  one  year,  though  a  longer  one  is  alleged  in  the  petition, 
and  was  the  basis  of  the  judgment  appealed  from.  This 
establishs  a  claim  for  rent  for  250  dollars,  from  which  we 
have  deducted  the  value  of  the  repairs,  $  125. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  in  favour  of  the  plain- 
tiff for  one  hundred  and  twenty-five  dollars,  with  costs  in 
both  courts. 
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HEBMAJ>f  AJW  CO,  m.  PFISTER-^MERLE  VrrEBVEJitSJW.  Eaitem   IHitnct, 

APPEAL   FROM    THE    COURT  OP   THE    FIRST    DISTRICT.  .«me.a88I. 

Tf  a  petition  in  interrention  be  answered  on  the  merits  and  the  cause  tri-  • 

^  .       .    .  ^         ,      .  .       ^  ,  HBKiiAW  9f   co- 

ed in  relation  to  them*  the  nght  of  the  party  to  intervene  cannot  be  qaes'  9^. 

tioned  on  appeal.  pfibteb. 

Holders  of  negociable  instruments  are  not  required  to  prove  the  considei^  •^"*'^*'***'^^*'^ 
ation  they  g^ve  for  them  unless  specially  called  on  to  do  so,  by  that  consi- 
deration being  denied^in  the  answer. 

,  The  defendant  purchased  a  lot  of  ground  for  the  price  of 
$6000,  for  which  he  executed  four  notes,  secured  by  mort- 
gage on  the  property.  Two  of  those  notes,  amounting  to 
$2000,  were  transferred  to  the  plaintiffs,  who  obtained  an 
order  of  seizure,  under  which  the  property  was  sold  for 
$4005.  The  sheriff  made  return  that  the  purchaser  had  re- 
fused to  pay  the  price,  because  the  indunbrance  ob  die  pro- 
perty amounted  to  $6000,  which  incumbrance  he  was.  una- 
able  to  rem6ve;  and  that  he  was  forbidden  by  law  to  re- 
ceive any  porticMi  of  the  price,  except  that  over  and  above 
the  price.  Pending  a  rule  taken  on  the  sheriff  to  shew  cause 
why  he  should  not  pay  over  to  the  plaintiffs  the  amount  of 
their  debt  out  of  the  proceeds  of  the  property  sold,  Merie  in- 
tervened, and  claimed  two-thirds  of  the  proceeds  of  the  mort- 
gaged property,  as  holder  of  the  other  two  notes,  amounting 
to  $4000,  given  by  the  defendant  to  secure  the  price. 

The  court  a  quo  was  of  opinion  that  the  plaintiffs  and  the 
intervening  party  were  creditors  in  stdtdo,  and  decreed  that        « 
the  proceeds  of  the  property  sold  be  distributed  between 
them  in  proportion  to  their  respective  debts.     From  thi» 
judgment  the  plaintiffs  appealed. 

Dennis  for  appellant. 

Eustis  for  intervening  party. 

Porteri  J.  delivered  the  opinion  of  the  court. 

The  defendant  purchased  from  one  Dupeux  a  lot  of  ground 
for  $6000,  and  g^ve,  to  secure  the  payment,  four  notes;  two 
in  favour  of  the  intervener,  for  the  first  and  lastinstalment9» 
of  $2000  each;  and  two  in  favour  of  Gottchalk  &  Rhimer, 
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Eartern  District,  for  the  second  instalment,  one  being  for  $1500,  and   the 

Jime  1881.  -o  ▼  » 

.^^.^^^        Other  for  9500. 
HEBMAN  k  CO      Thcsc  Hotcs  wei*  endorsed  by  the  respective  paye^. 
prisrsB.       The  plaintifTs  are  holders  of  those  given  for  the  second  in- 
eret  ervemng  g^jj^^ut^  which  Were  payable  to  Gottschalk  &  Reimer. 

They  were  transferred  to  the  plaintiffs,  in  the  usual  cofursc 
of  trade,  and  the  transferror,  Dupeux,  afterwards  made  an 
authentic  act,  by  which  he  acknowledged  the  transactioiu 
and  set  over  to  the  transferrees  all  his  title  in  the  notes,  to- 
gether  with  all  right  of  mortgage  which  belonged  to  the 
debt  for  which  these  notes  were  given. 

In  virtue  of  this  assignment  the  plaintiffs  commenced  as 
hypothecary  action,  and  proceeded  to  sell  the  lot  of  ground 
which  formed  the  consideration  of  obligations  in  their  posses- 
sion. After  the  sale,  by  which  the  sum  of  $4005  came  into 
the  sheriff's  hands,  that  officer  refused  to  pay  over  to  the 
plaintiffs  the  sum  due  to  them,  alleging  that  there  was  an  in- 
cumbrance on  the  property,  to  the  amount  of  $6000,  which 
he  was  unable  to  remove,  and  that  he  was  forbidden  by  law 
to  raise  any  portion  of  the  price  except  that,  over  and  above 
the  mortgages. 

Upon  which,  Merle,  who  was  the  payee  and  endorser  of 
the  notes  given  for  the  first  and  last  instalment  intervened, 
and  by  a  petition  asserted  that  he  was  holder  of  these  notes, 
and  had  a  right  to  two-thirds  of  the  proceeds  of  the  sale  of 
If  a  petition  in  the  mortgaged  property,  then  in  the  sheriff's  hands. 

intervention      be       — ,       T  •      i*.  ,    ,.     ,  i  i^  i    i      .  , 

MMwered  on  tiie  1  he  plaintilfs  answered  this  demand  by  a  general  denial, 
^metr^in  ks  ^^  ^^^  parties  went  to  trial  on  the  issue  thus  joined.  The 
lation  to  them,  the  couit  below  sustained  the  claim  of  the  interveners,  and  the 

right  of  the  party     ,  .     .^  ,    - 

to  intervene  can-  plamults  appealea. 

on  appMh^  ^^^^  I^  h^  ^^^i^  objected  that  the  appellee's  rights  can  be  in- 
quired into,  as  he  should  have  made  opposition  in  the  char- 
acter of  a  third  person^  and  not  as  intervener. 

We  think  this  objection  cannot  be  made  here,  as  the  plain- 
tiffs answered  the  petition  of  intervention  on  the  merits,  and 
went  to  trial  in  relation  to  them,  in  the  court  below. 
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It  has  been  also  uiiged,  that  the  appellee  has  toot  prored  EMtcrnDiatikt, 
the  consideration  he  gave  for  the  notes  in  his  possession.        \^^.-->^ 
They  were  made  payable  to  Um  in  the  first  instance,  to  fa-  »*=»''*^"  *  •<* 
cilitate  their  negotiation.    They  were  negotiated,  as  appears       prisTER. 

by  endorsements  made  on  them,  and  the  endorser  being  j ^^ 

now  the  holder,  they  must  be  presumed  to  be  in  hb  hands  Holders  of  ne* 
rightfully,  and  because  he  was  compelled  to  take  them  up.  ^ntsare  not  re- 
Holders  of  negotiable  instruments  are  not  required  to  prove  JUS'^^nrideraiSom 
the  consideration  they  gave  for  them,  unless  specially  called  ^«y    If  ave    for 

*■  "  them  umeas  speci- 

on  to  do  SO  by  that  consideration  being  denied  in  the  answer,  ally  called  on  to 
This,  case  does  not  come  within  the  rule  established  in  rela-  giderilon*' ' beSSi 
tion  to  instruments  which  the  holder  has  once  negotiated,  and  J®^**  "  ^*  "" 
has  taken  up.  The  endorser  in  the  present  instance  never 
transferred  them;  he  put  his  name  on  them,  for  the  accom* 
modation  of  the  maker. 

As  to  the  objection  made  on  the  ground  that  the  party 
who  pays  part  of  a  debt  for  which  he  is  bound  for  another^ 
cannot  be  subrogated  to  the  injury  of  the  creditors'  rights  for 
the  balance  remaining  'due,  we  do  not  see  how  it  applies  to 
tliis  case.  The  original  creditor  is  not  before  the  court; 
both  plaintiffs  and  intervener  claim  through  him,  and  every 
objection  of  this  kind  applies  as  forcibly  to  the  one  as  to  the 
other. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  oosts. 


GRAVISM  ET  AL.  9i.   GRAVIESL 
APPEAL   FROM   THE    COURT   OF   THE    FIRST   DISTRICT. 

Th'?  prescription  of  thirty  yean  does  not  necessarily  extinguish  all  debts. 

Bertrand  Gravier  became  insolvent  in  France  in  ITSS^ 
and  entered  into  a  concordat  with  his  creditors,  by  which, 
on  certain  conditions,  he  obtained  an  indefinite  respite  for 
the  payment  of  their  claims.  He  died  in  New-Orleans  ih 
1787,  and  his  effects  were  adjudicated  te  the  appellant,  Joha 
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jEwteni    Di<triet»  GnrTier.  coheir  with  the  appellees  of  Bertrand  Grayier,  on 

-* — 1881  '  ^"^ 


condition  that  he  should  pay  the  debts  of  the  estate. 
^MATiKu  BT  Ai.  In  1824  the  appellees  sued  for  a  partition,  and  obtained 
oRATiaa.  judgment  against  John  Gravier  for  $22,083  75,  provided  the 
plaintifiB  gave  bond  in  the  sum  of  $15,069,  to  indemnify  the 
defendant  in  case  he  should  be  compelled  to  pay  any  of  the 
•cjeditors  of  Bertrand  Gravier,  under  the  conditions  of  the  ad- 

judication. 

On  the  27th  November,  1830,  a  rule  was  taken  by  the 
plaintiff  to  shew  cause  why  the  bond  given  in  conformity  to 
to  the  above  decree  should  not  be  cancelled,  inasmuch  as  all 
claims  against  the  estate  of  Bertrand  Gravier  were  barred 
by  prescription.  The  court  ordered  the  rule  to  be  made  ab- 
solute, and  the  defendant  appealed. 

Dennis  for  appellee. 

Young  for  appellant. 

Porter  /.  delivered  the  opinion  of  the  court. 
The  plaintiffs  gave  to  the  defendant  a  bond  of  indemnity, 
to  save  him  harmless  from  the  claims  of  the  creditors  of  Ber- 
trand Gravier's  estate.    Thirty  years  having  elapsed  since 
'the  opening  of  the  succession,  the  obligors  applied  to  the 
court  of  the  first  instance  to  have  the  bond  cancelled,  aver- 
ring that  all  claims  had  become  extinguished  by  prescription. 
The  court.sustained  this  application,  and  the  defendant  ap- 
pealed. 
Th<  prescription      We  think  the  court  erred.    The  prescription  of  thirty 
^^not^neews"  X^^^  ^<^s  ^^^  necessarily  extinguish  all  debts.    There  may 
niy  eztiDgiuh  all  y^  among  the  creditors  some,  against  whom  prescription  did 

not  run  for  a  portion  of  the  time  just  stated.  When  the  obli- 
gor of  an  instrument  such  as  this  asks  to  have  it  cancelled, 
it  is  not  sufficient  he  should  render  it  probable  no  injury  will 
occur;  he  ought  to  place  the  matter  beyond  doubt  before  the 
obligee  can  be  deprived  of  his  security.  If  the  debts  are  all 
di8charged,litde  injury  is  sustained  by  the  plaintifis  in  suffer* 
ii^  the  instrument  to  remain; — ^if,  on  the  contraiy,  any  yet 
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exist,  a  great  hardship  would  be  inflicted  by  depririiig  the  G^tem  District; 

defendant  of  the  protection  against  them  which  the  bond        ^^-v^w^ 
affords.  cmATnsR  kt  al 

It  is  therefore  ordered,  adjudged,  and  decided,  that  the      grat'ibb. 
judgment  of  the  District  Court  be  reversed.    And  it  is  fur- 
ther  ordered,  that  the  rule  taken  in  this  case  be  dischaiged, 
the  appellee  paying  costs  in  both  courts. 


CAJ^IZtyS  SYJ^DJCS  0ff.  CUJLDRA. 
APPEAL    FROM    THE     COURT   OF  THB     PARISH   AND     CITT 

OF  NEW   ORLEANS. 
The  p«wD«e  who  hat  not  taken  written  evidenoe  by  an  anttientk  or  pri- 
vate inatrament  of  the  pewning,  cannot  avail  himaelf  of  it  againet  aiiid 
persons. 

This  suit  was  brou|^t  to  recover  from  the  defendant  cer- 
tain articles  of  plate  and  jewellery  which  had  been  deposited 
with  him  by  the  insolvent  previous  to  his  failure,  and  which 
formed  part  of  the  property  surrendered  to  his  creditors. 

The  defendant  admitted  the  receipt  of  the  articles,  but  al- 
leged they  were  pawned  to  him  by  the  insolvent  as  security 
for  a  debt.  It  appeared  from  the  evidence  that  the  articles 
were  not  pawned,  but  delivered  to  the  defendant  for  safe- 
keeping. There  was  a  verdict,  and  judgment  for  the  plain* 
tiifs,  and  the  defendant  appealed. 

Yinot  for  appellant. 

Cannon  for  appellee. 

Martin^  /.  delivered  the  opinion  of  the  court. 

The  plaintiff,  syndic  of  his  own  creditors,  claims  part  of 
the  property  surrendered,  now'  in  the  defendant's  possession. 
The  claim  is  resisted  on  the  ground  that  they  were,  previ- 
ous to  the  failure,  received  by  the  defendant,  in  pawn;  and 
his  being  a  creditor  being  proved,  is  a  circumstance  which, 
with  his  possession,  affords  a  strong  presumption  that  th^ 
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*****TAifMr*if 81*  P^*  ^^^  given  him  as  a  security  for  ius  debt.  The  plea 
s^^..v^w^       was  disallowed,  and  the  defendant  appealed. 

*^"***Ji  •'"'••  Under  the  Civil  Code,  3125,  the  pawnee  who  has  not  ta- 
•V  ADR  A.       ken  written  evidence  (by  an  authentic  or  private  instrument) 

^  ,    of  the  pawning,  cannot  avail  himself  of  it  airainst  third  per- 

Th«  pawnee  who  r  -o»  -or 

has    not    taken  sons.    This,  in  the  present,  case,  is  not  pretended  to  have 

written    evidence  .  ^^     ,      ^ 
hy  an  auAentic  or  oeen  done. 

mvate  initroment      |t  jg  therefore  Ordered,  adjudged,  and  decreed,  that  the 

M   the   pawning,  ^  '      *  ^  ^ 

tannot  avail  him-  judgment  of  the  Parish  Court  be  affirmed  with  costs. 

■elf  of  it  againat 
third  peraona 


/ 


JOSEPH  99.  MOHEJVO, 

APPEAL   FROM   THB    COUKT  OF  THE    FIRST   DISTRICT. 
A  written  promiae  to  aell  or  conrey  real  property  ia  valid  noftwitfasCanding 
there  be  no  aigning  or  written  aaaent  by  Ihe  promiaee     Proof  of  that  ae> 
Mnt  Okay  be  proved  by  evidence  aikmde. 

The  plaintiff,  Jean  Joseph,  instituted  this  suit  to  compel 
the  defendant  Moreno  to  the  perfomumce  of  a  promise  giv- 
en the  plaintiff,  to  convey  to  him  one-half  of  a  tract  of  land, 
situate  in  the  parish  of  Plaquemines,  of  three-and-a-half  ar- 
pents  front,  and  also  to  be  declared  part  owner  of  a  slave  in 
possession  of  defendant. 

The  plaintiff  adduced  a  written  promise  from  Moreno  to 
convey  him  one-and-a-half  arpents  of  the  above-mentioned 
tract.  In  regard  to  the  slave,  the  testimony  shewed  him  to 
be  paraphernal  property.  There  was  judgment  for  plain- 
tiff in  the  court  below  for  one-and-three-fourth  arpents.  De- 
fendant appealed. 

Vinot  for  appellant. 

The  vnitten  promise  to  sell  was  not  regularly  accepted  by 
the  plaintiff. 

PretUm  for  appellee. 

MaihewSj  /.  delivered  the  opinion  of  the  court 
This  suit  is  based  on  a  promise  made  in  writing  by  the  de- 
jfendapt,  to  sell  to  the  plaintiff  one-and-a-half  arpents  of  laad* 


JOSEPH 

0«. 
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front  on  the  Mississippi,  situated  in  the  parish  of  Plaquemines.  ^*****T^*i88i  * 

The  court  below  decreed  that  a  convejrance  should  be  made 

by  the  former  to  the  latter,  of  an  undivided  half  of  thrce-and- 

c-half  arpents,  (which  had  been  bought  by  the  defendant  at  a       moreno. 

sale  of  the  estate  of  one  Gautier,)  on  condition  that  one-half 

the  price  of  the  whole  tract  should  be  refunded  to  him  by 

the  plaintiff.     From  this  decree  the  defendant  appealed. 

The  judgment  of  the  District  Court  seems  to  be  founded 
principally  on  the  promise  made  in  writing  to  sell.  The 
correctness  ofthis  decision  is  strenuously  opposed  by  the 
counsel  of  the  appellant,  on  the  ground  that  the  promise  was 
not  accepted  by  the  person  hi  whose  favour  it  was;  and  in 
support  of  the  doctrine  which  he  undertakes  to  maintain,  re- 
ference is  made  to  the  Louisiana  Code,  articles  2415  and 
2437,  and  sequent;  and  to  3d  Merlin  Reports,  on .  the  sub- 
ject of  written  contracts.  These  articles  of  the  Louisiana 
Code  are  similar  to  the  articiCS  2  and  9  of  the  old  Civil  Code, 
found  in  pp.  344  and  346  of  that  book.  They  received  an 
intetpretation  in  the  case  of  Crocker  vs.  Neily  et  al,  report- 
ed in  3d  N.  8.  p.  583.     The  facts  in  that  case  are  almost  ^ 

'^  A  wntten  promise 

identical  with  those  of  the  present.    There  was  a  promise  to  to  sell  or  convey 
sell  and  convey  certain  real  property  not  accepted  by  the  [jd  notwl&toud- 
vendee;  that  is,  the  writing  by  which  the  promise  was  made,  i^^ijj'^^  written 
was  not  signed  by  the  party  who  claimed  its  benefits;  but  absent    by     the 
proof  of  its  acceptance,  or  consent  of  the  promisee,  was  made  of  that  assent  may 
out  by  facts  aliunde.     The  same  thing  has  been  done  in  the  Se/eToS^,  *""'" 
present  instance.     There  is  also  a  case  in  Qtk  N.  S.  which 
supports  the  doctrine  established  in  that  first  cited.     See 
page  432  and  sequent.  Stare  decisis  is  a  good  le^l  maxim; 
but  we  are  of  opinion  that  the  court  below  has  decreed 
more  land  to  the  plaintiff  than  the  evidence  of  the  case  au- 
thorized.   The  promise  to  sell^  which  is  certainly  the  main 
legal  basis  of  his  claim,  is  limited  to  one-and-a-half  arpents 
front;  and  we  find  adjudged  to  him  one  and  three-fourths. 
Now,  in  a  tract  of  land  containing  only  one-and-a-half,  or 
•ne-and-thre«-fourth  arpent^  which  gives  a  difference  of  one- 
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Eastern   Diftriet,  seventh,  this  difference  cannot  be  viewed  as  a  mimmtim  un- 

respected  by  law,  as  contended  for  by  the  appellee's  counsel 
It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed,  and  an> 
nulled.  And  proceeding  to  give  such  judgment  as  ought,  in 
our  opinion,  to  have  been  given  in  the  court  below,  it  is  fur- 
ther ordered,  adjudged,  und  decreed,  that  the  defendant  do 
convey  to  the  plaintiff  one-and-a-half  arpents  front  on  the 
Mississippi,  of  the  tract  of  land  described  in  the  petition, 
(with  such  depth  as  may  appertain  to  it)  within  ten  day?  af- 
ter notice  of  this  judgment  or  decree,  and  so  soon  as  the 
plaintiff  shall  pay  to  him,  or  deposite  for  his  use  with  the 
parish  judge  of  Plaquemines,  the  sum  of  two  hundred  and 
thirty-seven  dollars  and  eighty-six  cents,  ($237  86,)  being 
the  price  as  stipulated; — the  plaintiff  and  appellee  to  pay  the 
costs  of  this  appeal,  and  the  defendant  and  appellant,  those 
of  the  District  Court. 


PEJW^  vs.  TOunyE 

APPEAL   PROM     THE    COURT   OF    THE     FIRST    DISTRICT. 

The  affidavit  neceasary  for  the  continuance  of  a  cause  may  be  made  by 
the  person  who  represents  the  absent  party;  but  where  any  thing  occurs 
which  excites  suspicion  tiiat  die  party  has  absented  himeelf  to  obtain  a 
greater  latitude  through  the  oath  of  an  agent  or  his  attorney  &an  be  could 
have  had  were  he  present,  the  continuance  may  be  properly  reluscd. 

Ibe  oath  of  the  attorqey  to  facts,  the  knowledge  of  which  he  deriret 
from  his  client,  is  sufficient  for  a  continuance. 

When  this  cause  was  called  for  triaf,  a  continuance  was 
prayed  for  on  the  affidavit  of  defendant's  counsel,  setting 
forth  that  a  material  witness,  by  whom  he  expected  to  prove 
certain  facts,  was  absent;  and  that  his  knowledge  of  what 
this  witness  was  expected  to  prove,  was  derived  from  his 
client,  who  was  absent  from  the  state. 

The  court  a  quo  refused  to  continue.    The  cause  was 

tried,  and  the  defendant  appealed. 
Morphy  for  appellee. 
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1st.  In  order  to  obtain  a  continuance,  the  materiality  of  E«rtern  Distriot, 
an  absent  \ntness  must  be  sworn  to  by  the  party  himself,  or       v^^v-^^ 
by  some  one  having  a  direct  and  personal  knowledge  of  the        peitme 
alleged  materiality. — C  JP.  art.  465.  toubne. 

Cannon  for  appellant 

Porter,  J.  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  cause  in  the  court  below,  a  continu- 
ance was  moved  for  on  the  part  of  the  defendant,  on  an  affi- 
davit made  by  his  attorney,  of  the  materiality  of  a  witness, 
and  of  due  diligence  to  procure  him. 

The  attorney  admitted  the  knowledge  of  the  materiality  of 
the  witness  had  been  derived  from  his  client,  and  the  court 
considering  there  was  not  sufficient  evidence  before  it  of 
this  fact,  refused  the  continuance. 

The  465th  article  of  the  Code  of  Practice  declares,  that 
if  one  of  the  witnesses  summoned  has  gone  away,  and  the 
party  applying  for  continuance  swear  that  he  did  not  know 
such  witness  intended  to  depart,  and  that  his  testimony  is 
material,  a  continuance  may  be  irranted.  ,^     ^ ,    . 

'      .  ...  The  affidavit  ne- 

Undcr  this  provision  it  has  been  made  a  point  in  the  cause,  cessary  for  the 
that  no  other  person  but  the  party  in  the  suit  can  make  the  cause  may  be 
affidavit.     This  construction  we  think  too  restricted.    If  the  ^^  ^l  **  p*" 

flon     who    repre- 

expressions  were  to  be  understood  thus  literally  by  the  court,  "^nto  the  abeent 
a  nonresident  plaintiff,  or  a  defendant  where  property  was  any  thiD^  occws 
attached,  would  be  denied  the  means  of  obtaining  justice  in  ^^1^0  **Sa?  *the 
our  courts.    This  was  certainly  not  contemplated.    What  P"^.  ha»  abwafr. 

*^  '^  ed  himBelf  to  ob' 

a  man  does  by  another,  he  does  by  himself;  and  if  the  case  uin  a  greater  lati- 
be  such  a  one  as  presents  a  fair  apology  for  the  party  not  be-  oat^  of 'anageot 
ing  present  himself  in  court,  we  think  the  person  who  repre-  San  hecoSdhave 
gents  him  may  make  the  necessary  affidavits  to  obtain  a  ^^  ^f^  b®  p^^ 

•^  ''  tent,  the  continn- 

COntmuance.  ance  may  be    pro- 

Whether  the  case  is  such  a  one  as  authorizes  the  plaintiff  ^^^^^ 
or  defendant  to  be  absent,  and  exercise  the  right  just  spcdten 
of  through  an  agent,  must  depend  on  the  curcurastances  be- 
longing to  it.  It  is  difficult  to  lay  down  any  general  rule.  The' 
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Eastern  ^i'^^^^^  right  to  obtain  Continuance  is  frequently  vciy  much  abused, 
.,^0^^^^^^  and  it  is  proper  that  courts  should  be  vigilant  in  preventing 
'*^'^*'  ^his  abuse:  while,  on  the*other  hand,  it  is  important  that  the 
TouRKs.  fair  exercise  of  it  should  not  be  checked;  fwit  is  of  the  first 
importance  to  a  correct  administration  of  justice.  Where 
any  thing  occurs  which  excites  suspicion  that  the  party  has 
absented  himself  to  obtain  a  greUer  latitude  through  the  oath 
of  an  agent,  or  his  attorney,  than  he  could  have  had  were  | 
he  present,  the  continuance  may  be  properly  refused.  But 
where  nothing  occurs  to  countenance  such  an  idea,  the  court 
should  act  on  such  evidence  as  the  nature  of  the  case  is  sus- 
ceptible of.  In  this  instance  it  is  sworn  that  the  defendant 
had  gone  on  a  voyage  to  France,  and  nothing  suggests  the 
idea  that  the  absence  was  produced  by  this  suit,  or  with  a 
view  to  influence,  in  any  manner,  the  conducting  of  the  de- 
fence. We  should  be  sorry  to  lay  down  a  rule  which  would 
convey  the  idea  that  the  moment  a  man  is  sued  be  is  com- 
pelled to  remain  jere  until  it  is  terminated;  pressing  causes, 
previously  existing,  may  produce  his  absence,  and  matters 
arising  after  the  action  is  brought,  may  require  him  to  go 
away.  « 

Under  the  circumstances  proved,  the*  oath  of  the  attorney 
The  oath  of  the  in  this  instance  was  sufiicient  to  authorize  the  court  to  grant 

Sie^knowieo  e*^of  ^^^  continuance.     His  knowledge,  it  is  true,  was  derivative; 

^ich  he  derives  but  he  negatives  all  idea  of  collusion  by  swearing  the  wit- 

fiom  his  client,   is  •  i         i  i         .  .  i  i  . 

ffufficieot    for    a  ness  was  material,  and  by  takmg  steps  to  have  him  summoa- 
castiDuance.         ^j  previous  to  the  trial.     Had  he  asked  the  witness  what  he 

could  prove,  it  would  still  have  been  derivative;  a  little  strong- 
er, perhaps,  than  the  information  given  by  the  client,  but  not 
much  more.  Cases  of  this  kind  are  in  a  great  measure  con- 
fided to  the  discretion  of  the  court.  The  468th  article  of 
the  Code  of  Practice,  after  laying  down  the  rules  for  ordina- 
ry cases,  gives  this  power  to  meet  those  that  present  special 
circumstances.  We  think  that  disci^ion  was  not  judicious- 
ly exercised  in  this  instance. 
And  it  is  therefore  ordered*  adjudged,  and  deereed,  that 
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the  judcraent  of  the  District  Court  be  annulled,  avoided,  and  Kastern  Dittrict, 

■'  ^  ,  ,  Jvne  1881 

reversed,  and  the  cause  remanded  for  a  new  trial;  the  appel-       v,^v^. . 
lee  paying  the  costs  of  this  apped.  penhk 

ffS- 
TOUaZTB. 


mm 


HALPHEJVvs.  JfROJVTLU^S  CURATOtL 
APPBAIi   FROM    THE    COURT  OF  THB   PARISH   AND   CITY  OF 

NEW-ORLEANS. 
In  a  caie  where  do  question  of  law  ifl  raised,  the  Judgmentof  die  court 
a  quxi  will  be  confirmed  if  it  appear  to  be  in  conformity  widi  die  i«cta  of  the 
case. 

The  plaintiff  claimed  from  the  defendant  $  406,  for  me- 
dical services  rendered  to  the  deceased  and  his  family.  The 
court  a  quo  was  of  opinion,  from  the  testimony,  that  the 
claim  vtras  just,  and  gave  judgment  against  the  curator,  from 
which  he  i^pealed. 

Nixon,  for  i^pellant.    De  ArfnaSy  for  appellee. 

Martin,  /.  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  on  a  physician's  bill,  fer  profes- 
sional services  to  the  deceased,  his  house-'keeper,  and  slaves. 
The  plaintiff  had  judgment  and  the  curator  appealed. 

Claims  like  the  present,  against  the  estates  of  deceased 
persons,  being  sometimes  swelled  or  improperly  uiged,  the 
curator  thought  it  his  duty  to  resist  the  present  both  in  the 
lower  and  this  court. 

The  judge  of  probates  has  stated  that,  after  mature  con- 
sideration, the  same  objections  might  appear  founded  against 
one  of  the  witnesses,  who,  from  the  situation  in  which  he     In  a  case  wher# 
was  placed,  could  have  hardly  acquired  positive  knowledge  \g    raised,     the 
of  certain  facts.     The  court  was  conscious  from  other  un-  ju^^g™*"^*  of  *^* 

court  a  qiio   will 

(]uestionabIe  parts  of  the  testimony,  that  the  services  of  the  be  confirmed  if  it 

piamtiff  were  actually  rendered  and  were  not  over-charged.  ^nformHy    with 

No  question  of  law  has  been  raised  before  us,  and  the  ****  ^^  ^  ^® 

F3 
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EMtem-  ^^*^^^'  reading  of  the  record  has  not  impressed  us  with  the  idea 

that  the  judge  erred. 

It  UB,  therefore,  ordered,  adjudged  and  decreed,  that  the 
FBANKLin'f    judgment  of  the  Court  of  Probates  be  affirmed  with  costs 

in  both  courts. 


HALFCN 

9f. 


CURATOR. 


POJVTALBJi  M.   POJrrALBA, 
A.n^AL    FKOM     THE     COURT     OF   THE     PARISH    AND     CITY 

OF    NEW-ORLEANS. 

A  ciirttor  ad  hoe  is  intended  by  Uw  u  a  protector  to  the  interests  of  tbc 
absentee,  and  should  be  considered  as  priocipaUy  beneficial  to  the  defendant, 
and  consequently  the  plaintiff  in  such  a  case  is  not  bound  to  pay  for  serrices 
rendered  by  the  curator. 

The  object  of  this  suit,  on  the  part  of  the  wife,  was  to  ob- 
tain the  possession  and  control  of  her  paraphernal  estate,  in 
which  she  succeeded,  but  was  condemned  to  the  payment  of 
costs.  A  practising  lawyer  was  appointed  curator  eid  hoc  to 
represent  the  absent  defendant,  residing  in  France,  w^ho  took 
a  rule  on  the  plantiff,  to  show  cause  why  she  should  not  pay 
him  a  fee  of  8500,  for  services  rendered  in  the  suit  The 
court  a  quo  made  the  rule  absolute,  and  the  plaintiff  appealed. 

MoreaUf  for  e^ppellant 

DenmSf  for  appellee. 

Mathews^  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  obtained  a  decree  in  the  court  be- 
low, by  which  her  right  to  possess  and  administer  certain 
properiy,  claiiiied  as  paraphernal,  was  recognized.  But  as 
the  suit  w^H  considered  unnecessary,  and  consequently  vex- 
*atious,  as  the  attorney  in  fact  of  the  defendant,  had  offered 
previously  to  do  amicably  all  things  required  to  give  her  pos- 
session  of  her  paraphernal  property,  the  judge  a  quo  con- 
demned her  to  pay  the  costs,  and  amongst  the  items  as  coo- 
stitutfaig  costs,  one  of  500  dollars  is  found  allowed  to  H.  K 
DrnfOiii^  Esq.  who  was  appointed  curator  ad  hoc  for  the  de- 
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fendant,  who  resides  withoufthe  jurisdiction  of  the  State.  ^•**^„^^\'g3'J' 

The  plaintiff  acquieses  in  the  decision  of  die  Parish  Court,  in 

all  things,  except  that  part  of  the  judgment  which  condemns 

licr  to  pay  this  allowance  to  the  curaJtor  appdinted  to  defend      pontalba. 

tfie  suit  Hgainst  her,  and  from  this  she  appealed. 

Tli^3  aj^pointmeiit  of  the  cirritor  ad  hoc  (as  this  office  is  de- 
noji/nattd  by  tic  l.t.ini-iuna  Code,)  was  provoked  by  the 
institution  ot  J  lie  suit,  as  being  necessary  to  enable  the  plain- 
tiff to  prosecute  her  claim.    An  officer  of  this  kind  is,  never-  .. 
thelcsb,  intended  by  law  as  a  protection  to  the  interests  of  the     A  curator    ad 
absentee,  and  should  be  considered  as  principally  beneficial  uw  at  a  protector 
to  the  defendant;  and  consequently,  the  plaintiff  in  such  a  Si'^rfjiSSee^'a^d 
case,  is  not  bound  to  pay  for  services  rendered  by  the  cura-  «houid  be  contid* 

,  .        ,  11  ered  aa  priocipally 

tor.  Any  other  person  may  be  appomted  as  well  as  anattor-  beneaciai  to  the 
ney  at  law,  and  would  have  no  right  to  claim  any  thing  as  cOTaequentlj  Ae 
taxed  costs,  when  the  curator,  as  in  the  present  case,  is  also  plwotiff  Jn  wch  a 

'  r  '  case  u  not  bound 

an  advocate,  regularly  licenced  to  practice  in  the  different  to  pay  for  aerricei 
courts  of  the  state,  he  may  claim  the  fee  allowed  by  law,  as  curator.    - 
in  any  other  case,  wherein  he  might  succeed  in  throwing  the 
costs  of  suit  on  his  adversary;  but  as  to  any  extra  compensa- 
tion to  which  he  may  be  equitably  entitled  for  services  ren-  , 
dered,  his  remuneration  should  be  allowed  out  of  the  funds 
of  the  person  whom  he  represents.     The  case  cited  from  3d  * 
Martin,  p.  364,  we  do  not  think  applicable  to  the  present. 
There  the  compensation  was  granted  to  the  attorney  of  an 
insolvent,  in  consequence  of  an  opinion  then  entertained  by 
the  court,  that  his  services  might  fairly  be  considered  as  ha-       ^ 
ing  operated  a  benefit  to  the  whole-mass  of  creditors.     The 
examples  cited  of  judgments  favourable  to  the  defensors  ap- 
pointed in  attachment  cases,  we  consider  equally  inapplica- 
ble to  the  subject  now  before  the  court.     The  remuneratioii 
allowed  in  such  cases,  is  always  taken  from  the  funds  of  the 
defendants.     From  the  best  view  we  have  been  able  to  take 
of  this  cause,  our  opinion  is,  that  the  Parish  Court  erred  in 
allowing  to  the  curator  ad  hoc  the  sum  of  500  dollars,  claim- 
ed  by  him  as  costs  against  the  plaintiff. 
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^''**' Jiii2*M»l'      '^  ^  therefore  ordered,  adjudged  and  decreed,  that  the 

\^p^^^^^      judgment  of  the  court  below,  be  in  this  respect  avoided^  re> 

poKTALBA      verted  and  annulled,  and  that  it  be  affirmed  in  all  other  mat- 

poNTAi  BA.      ters,  alloVring  to  the  attorney  for  the  defendant,  his  legal  fees 

to^be  taxed  according  to  law,  if  any  be  allowable,  reserving 
to  the  defendant,  Pontalba,  his  right  to  appeal. 


BEALU'S  HEIRS  vs    VE  GRVY. 

atvirkim  from  the  court  of  the  first  district. 

QuMtioiii  reUtiog  to  redhibitory  vices  and  defects  in  things  adid,  must  be 
■olved  priDcipaUy  in  relttion  to  Uie  peculiar  circumstances  and  facts  of  each 
individual  case. 

Unl^ii  the  object  sold  be  absolutely  useless,  it  is  rather  the  duty  of  courts 
of  justice  to  nkake  a  fair  deduction  from  the  price,  than  entirely  to  sToid  the 
sale,  eipacially  when  the  real  value  of  the  thing,  bears  any  reasonable  pro- 
portion  to  the  price  agreed  on. 

On  the  25th  of  November,  1830,  the  plaintiffs,  under  an 
order  of  the  Court  of  Probates,  exposed  to  sale  at  public 
auction  two  slaves  (the  mother  and  daughter),  which  were 
struck  off  to  the  defendant,  as  the  last  and  highest  bidder /or 
the  price  of  %  1160,  payable  in  two  equal  instalments,  for 
notes  satisfactorily  endorsed  with  mortgage.  This  suit  was 
brought  to  compel  the  defendant  to  comply  with  the  terms 
and  conditions  of  the  sale. 

The  answer  averred,  that  one  of  the  slaves  (the  mother), 
was,  at  the  time  of  the  sale,  and  to  the  knowledge  of  the 
seller,  afflicted  with  an  incurable  disease ;  and  concluded 
with  a  prayer  for  a  recision  of  the  sale,  damages,  dtc. 

In  support  of  the  defence,  a  physician  was  introduced, 
who  stated:  that  the  slave  was  affected  with  a  disease 
teimed  in  French  VariceSj  and  that  it  had  been  of  long 
standing.  He  could  not  say  that  the  plaintiffs  knew  of  its 
existence,  or  that  the  disease  was,  in  its  nature,  incurable: 
but,  in  his  opinion,  the  value  of  the  slave  was  diminished  by 
it  one  third.     Th«  court  m  quo  gave  judgment  for  a  reduc- 
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lion  of  the  price,  and  decreed  that  the  defendant  should  ^"^^"}J2^i83i' 
give  his  notes  for  it  (thus  reduced)  in  pursuance  of  the  con-       s^^-v^^^^ 
ditions  of  the  probate  sale.     The  defendant  appealed.  BUAtB'a  heirs 

SegJiers,  for  appellee,  contended  that  the  case  was  not  a       de  cbuy. 
redhibitory  one,  and  cited  C.  P.  art,  S49 — C,  C  art.  2521. 

Derhigny  and  Dennis,  for  appellant. 

Mathews,  /.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  compel  the  defendant  to  comply 
with  the  terms  and  conditions  imposed  by  a  probate  sale  of 
the  succession  of  Thos.  Beale,  at  which  he  became  the  pur- 
chaser of  two  female  slaves,  a  mother  and  her  daughter,  at 
the  price  of  1160  dollars,  for  which  he  was  bound  to  give 
his  promissory  notes,  satisfactorily  endorsed,  &c.  onie  pay- 
able on  the  last  of  April,  1831,  and'  the  other  on  the  last  of 
April,  1832.  The  defendant  justifies  his  refusal  to  give  said 
notes  on  account  of  a  redhibitory  defect  in  one  of  the  slaves 
purchased;  and,  in  his  answer,  claims  a  recision  of  the  con- 
tract in  toto.  The  court  below  gave  judgment  for  a  reduc- 
tion in  the  price,  and  decreed  that  the  defendant  should  give 
his  notes  for  it  thus  reduced,  in  pursuance  of  the  conditions 
of  the  probate  sale.  From  this  judgment  he  appealed  and 
now  claims  an  entire  recision  of  the  contract. 

In  support  of  his  right  to  obtain  such  judgment,  his  coun- 
sel relies  on  the  art.  2496  of  the  Louisiana  Code,  and  a  deci- 
sion found  in  8  Martinis  Reports,  p,  313.  That  decision 
was  made  under  an  article  of  the  old  Code,  similar  to  that 
cited  from  the  new.  It  appears  to  be  difficult  to  reduce  the 
doctrine  of  redhibition  to  any  precise  and  explicit  rules  cal- 
culated to  answer  the  ends  of  justice  in  every  case  which   .  Questions  rela- 

I     .  „  .,  .  ting  to  redhibitory 

may  anse.  Questions  relating  to  redhibitor}'  vices  and  de-  vices  and  detects 
fects  in  things  sold  must  be  solved  principally  in  relation  to  must  be^  solved 
the  peculiar  facts  and  circumstances  of  each  individual  case.  [lon^to^thV'ccul^ 
With  regard  to  the  bodily  vices  and  defects  of  slaves,  our  ^^  circumstances 
law  divides  them  into  two  classes :  one  denominated  abso-  individual  case. ' 
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Eastern  Dittriet,  lute  and  the  Other  relative.  The  former,  in  all  cases,  afford 
^^^..^.^^  '  a  legal  ground  for  redhibition ;  the  latter  may  alao  fomish  a 
BBALv'f  HEifti  good  cause  for  an  entire  recision  of  the  contract  of  sale  or  a 
DB  oituT.  reduction  of  price,  according  to  the  facts  of  each  particular 
case.  In  the  present  feuit,  there  is  no  evidence  which  shows 
the  disease  of  the  slave  alleged  to  be  defective,  to  be  of  m 
class  defined  as  absolute.  A  physician,  the  only  witness 
examined,  in  relation  to  it,  who  was  called  in  by  the  vendee, 
declares  his  opinion  to  be  that  it  is  not  incurable,  but  that 
from  its  nature,  so  long  as  it  endures  interruptions  to  the 
services  of  the  slave  afflicted,  would  be  a  necessaiy  conse- 
quence ;  that  it  appeared  to  him  to  have  been  of  considerable 
duration;  and,  from  this  circumstance  difficult  of  cure.  He 
concludes  the  slave  in  question  to  be  worth  one-third  less,  in 
consequence  of  her  diseased  state,  than  she  would  be  if  sound. 
The  disease  appears  to  be  an  enlargement  of  the  veins  in  one 
of  her  legs. 

On  this  testimony  we  are  obliged  to  determine  whether 
or  not  the  disease  proven  constitutes  a  redhibitory  defect. 

The  article  of  the  Code  cited  (2496)  defines  «*redhiWtion 
to',be  the  Avoidance  of  sale,  on  account  of  some  vice  or  defect 
in  the  thing  sold,  which  renders  it  either  absolutely  useless,  or 
itause  so  inconvenient  and  imperfect,  thatitmust  besapposed 
the  buyer  would  not  have  purchased  it,  had  helaiown  of  the 
vice."  The  article  2497  declares  that  "apparent  defect*, 
that  is,  such  as  the  buyer  might  have  discovered  by  simple 
inspection,  are  not  among  the  number  of  redhitory  vices.* 
The  true  meaning  of  this  last  article  is  not  very  perspicuous: 
that  is,  whether  the  defect  shobld  be  open  and  apparent  to  tk 
buyer  by  a  view  of  the  object  offered  for  sale,  in  the  manner 
in  which  it  is  exhibited  to  his  sight;  or  whether  he  is  no! 
bound  to  inspect  and  examine  it  with  the  care  and  cau- 
tion ordinarily  used  by  prudent  men  on  such  occasions. 

It  is,  however,  unnecessary  to  give  any  interpretation  to  it 
in  the  present  case,  in  consequence  of  the  conclusion  to 
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which  the  article  2501  necessarily  leads  us.    There  is  a  EMtcm  District, 

^  June  1831. 

clause  in  this  article,  which  we  believe  did  not  exist  in  the       v,^-v-w/ 
old  Code,  that  seems  to  control,  in  a  great  degree,  that  part  ■■sale's  heir* 
of  the  article  2496  relative  to  the  inconvenience  and  imper-  '    de  gruy. 
fection  of  the  use  of  things  purchased.     After  the  distinc- 
tion of  bodily  defects  or  vices  of  slaves  into  absolute  and 
relative,  it  is  declared  that  the  former  are  those  of  which  the 
bare  existence  gives  rise  to  the  redhibitory  action.     But 
^'relative  vices  are  those  which  g^ve  rise  to  it  only  in  propor- 
tion to  the  degree  in  which  they  disable  the  object  sold." — ■ 
From  this  we  conclude  that  unless  the  object  sold  be  abso-     Unless  the  ob- 
lutely  useless,  it  is  rather  the  duty  of  courts  of  justice  to  make  luteiy^TOeiMs*^ 
a  fair  deduction  from  the  price,  than  entirely  to  avoid  the  "^®'"  ^®  ^^^f  ®^ 

^  ,  courts  of  justice  to 

sale,  especially  when  the  real  value  of  the  tiling  bears  any  make  a  fair  dedac- 

1  ,  .•        .     .1  •  1  mi       1'     •         tion  from  the  price 

reasonable  proportion  to  the  .pnce  agreed  on.  Ihe  diramu-  than  entirely  to  a- 
tion  of  value  m  consequence  of  the  disease  of  the  slave,  in  penally  when  the 
the  present  instance,  is  estimated  by  the  defendant's  witness  '®?^  ^**?®  ^^  ^^ 

'  .  .  .  thing     bears   any^ 

at  one-third  less  than  the  price  stipulated;  and  we  perceive  reasonable  propor- 
nothing  in  the  whole  testimony  of  the  cause,  which  requires  CTeedVn*^"^*  *' 
our  interference  in  relation  to  the  conclusion  of  the  court  be- 
low, on  the  relative  value  of  the  two  slaves  purchased  by  the 
defendant.  But  as  the  time  is  elapsed  within  wliich  the 
first  note  was  to  have  been  made  payable,  the  judgment  of 
the  District  Court  should  be  amended  by  decreeing  to  the 
plaint  iifs  the  immediate  payment  of  one-half  the  sum  allow- 
ed, and  a  note  be  given  for  the  balance,  in  pursuance  of  the 
conditions  under  which  the  probate  sale  took  place. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  amended  to  read  as  fol- 
lows, viz.  "That  the  defendant  pay  to  the  plaintiff  the  sum 
of  four  hundred  and  seventy  dollars,  with  interest  thereon  at 
5  per  centum  per  annum,  since  the  last  day  of  April,  1831, 
till  paid;  and  that  he  do  execute  and  deliver  to  the  plaintiff 
his  promissory  note,  satisfactorily  endorsed,  and  bearing 
mortgage  on  the  two  slaves,  for  the  sum  of  four  hundred  and 
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« 

Eastern  District,  seventy  dollars,  payable  on  the  last  day  of  April,  lS3r2' 

June  1qo1> 

.^^.^.^^        And  it  is  tinally  ordered,  adjudged,  and  decreed,  that  ik 
BCALB*s  HciBs  judgment  of  the  District  Court,  thus  amended,  be  affirmed: 
DE  OB  AY.    ,   and  that  the  appellant  pay  costs  in  both  courts. 


SPEJWER'S^  SYJa)IC8  m*  LJ5JB,  WALTOJ^  AJSTI)   CO. 
JkFPEAL    FROM    THE    COURT     OF     THE     PARISH     AHD     CITT 

OF    NEW-ORLEANS. 

A  party  is  excluded  from  being  a  witness ,  on' the  ground  of  interest,  ud 
when  that  interest  ceases  the  objection  is  removed. 

Though  a  witness  may  from  the  face  of  the  record  appear /yrtma  facie  in. 
terested,  he  should  not  be  rejected  without  enabling  hhn  to  explain  his  sits- 
ation,  by  being  questioned  on  his  voir  dire. 

The  syndics  of  the  estate  of  Spencer  instituted  suit  against 
the  defendants,  to  make  them  disgorge  various  moneys  and 
property,  which  they  obtained  from  the  insolvent  when  ic 
failing  circumstances,  to  the  fraud  of  other  creditors. 

The  plaintiffs  offered  one  Frost,  to  prove  that  the  defend- 
ants hiid  admitted,  in  his  presence,  their  knowledge  of  the 
insolvency  at  the  time  the  moneys  and  propert}*^  were  re- 
ceived. The  defendants  objected  to  Frost,  as  he  was  a  cred- 
itor to  tRe  estate,  and,  therefore,  party  to  the  suit.  The  plain- 
tiff* then  offered  a  receipt  by  Frost  of  his  dividends,  and  a 
release  of  all  further  demands  on  the  estate.  Defendants 
excepted,  and  the  court  sustained  them.  There  was  judg- 
ment for  defendants,  and  plaintiffs  appealed. 

Maybin  and  Dennis  for  appellant. 

Preston  and  Canntdj  for  appellee. 

Porter,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  to  annul  certain  transactions  between 
the  insolvent  and  the  defendants,  on  the  allegation  that  tlh  y 
were  in  fraud  of  his  creditors.  On  the  trial  the  plaintiffs  o»- 
fercd  a  witness,  who  was  objected  to  as  being  a  creditor  of 
the  estate,  and  interested  in  the  event  of  the  suit:  w^hereupoo 


I 


OF  THE  STATE  OF  LOUISIANA.  473 

they  presented  an  instrument,  which  the  witness  hud  execu-  ^"*®''),-?**,^{' 
ted,  acknowledging  the  payment  of  certain  diyidends,  and        s.^^.-^w^ 
releasing  the  estate  from  all  claims  he  might  have  on  it.  ■psNCER't  syn- 

The  court  was  of  opinion  that  *Hhe  witness,  as  one  of  the  ««• 

IjEB    KT    Kit 

creditors,  having  been  a  party  to  the  suit,  had  not  legally, 
ceased  to  be  so,  in  both  the  nature  and  circumstances  of  the 
case;**  and  rejected  his  testimony. 

A  party  to  a  suit  is  excluded  from  testifying,  on  the  ground . 
of  interest,  and  when  that  interest  ceases,  the  objection  is  re- . 
moved.    Where  the  witness  is  not  nominally  a  plaintiff  or  j^'T^^bd**'*" 
defendant,  as  was  the  case  in  this  instance,  his  competency  witnett    on   the 
is  free  from  all  technical  difficulty,  and  rests  solely  on  the  and  when  that  in- 
ground  just  stated;  and  the  moment  he  ceased  to  be  acred-  objection  it  remoy- 
itor,  he  ceased  being  a  party  to  the  action,  and  had  no  inter-  ^' 
est  in  the  event  of  the  suit.     We  see  no  reason  why  a  wit- 
ness so  circumstanced  should  not  be  permitted  to  testify,  and 
we  think  the  court  erred  in  rejecting  him. 

It  has  been  argued  in  this  court  that  the  discharge  given 
by  the  witness  was  fictitious,  and  that  in  truth  no  dividends 
had  been  made,  nor  moneys  received  by  him  such  as  the  re-  . 
ceipt  speaks  of.  The  evidence  shews  that  regular  dividends 
had  not  been  declared,  but  the  syndics  may  have  paid  mo- 
ney out  of  the  regular  course,  to  render  the  witness  compe- 
tent, and  if  such  was  the  fact,  it  might  furnish  ground  for 
receiving  his  testimony  with  caution,  but  did  not  disqualify 
him  from  testifying. 

A  satisfactory  explanation,  however,  might  have  been 
given  of  the  real  situation  of  the  witness,  had  the  court  per- 
mitted the  plaintifiV  to  question  him  on  his  vour  dire.    They     xhougi,  ,  ^jj. 
offered  to  do  so,  but  were  refused  the  permission;  and  in  ^^^^•gjf'J^ 
that  refusal  we  think  the  judge  erred.     Though  a  witness  appear  j9rtma/a£t> 

/.  t  1  *        ^     *    *   A        iDtereated  he 

may.  fronvthe  face  of  the  record,  appear  prtmajacte  mter-  ^^^^^  ^^^  y^  ^g. 
csted,  he  should  not  be  rejected  without  enabling  him  to  ex-  JJJJ  J  ^>^o«t  ^^ 
olainhis  situation.— Siorikic  onEvidence^p.  4,/>.  1735.  The  plain  hia  situation 

r  ,     .  ,  r      •*  by  being:  question- 

rules  of  evidence  in  relation  to  the  competency  ot  witnesses,  ^i  on  his  e#tr  dire 
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Etfieru    District,  have.  88  it  IS  well  knowD,  been  considerably  Buxlified  of 

June  ISSl  .  ... 

,_^.^,-,,^        late.    The  greatest  difficulty  in  the  administration  of  jus- 

BPEffCBR'fl  SYH-  ^j^j^  jg  ^q  asccftain  the  truth  in  relation  to  the  facts  at  issue. 
Dies  '    ' 

vi  The  knowledge  of  them  is  most  frequently  confined  to  a 

few:  and  an  easy  acquiesence  in  objections  to  the'T  com' 
potency  as  witnesses,  not  unfreqnently  closes  all  the  ave- 
nues by  which  truth  can  be  reached.  The  inconvenience, 
on  the  other  side,  of  receiving  testimony  from  those  who  may 
have  an  interest,  is  not  so  great;  for  after  they  are  heard, 
they  are  not  necessarily  to  be  believed. 

1%  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and  re- 
versed; and  it  is  further  ordered  and  decreed,  that  this  case 
be  remanded  to  the  said  court,  with  directions  to  the  judge 
not  to  refuse  permission  to  the  plaintiffs  to  question  a  wit- 
ness offered  by  them  on  his  voir  dire,  and  not  to  reject  as 
incompetent  one  of  the  original  creditors,  who  may  have 
ceased  to  have  an  interest  in  the  estate  of  the  insolvent,  at 
the  time  he  is  offered  as  a  witness:  the  appellee  paying  the 
costs  of  this  appeal. 


MAYOR  ETAL,  m.  PICQUET. 

APPEAL   PROM    THE    COURT   OP  THE    PIR8T    DISTRICT. 
A  purchaser  of  town  lots  in  the  city  of  New-Orleans  from  the  United 
States  is  exempt  from  tajEation  for  five  years  after  their  ahenation. 

This  suit  was  brought  to  recover  from  the  defendant  his 
proportion  of  tax,  imposed  by  an  ordinance  of  the  city  coun- 
cil on  the  owners  of  lots,  for  paving  and  improving  the 
streets,  side- walks,  &c. 

The  defendant  resisted  the  payment  on  the  ground  that 
he  was  a  purchaser  from  the  United  States,  and  as  such  ex- 
empt from  taxation  for  five  years,  which  were  unexpired. 

There  was  judgment  for  the  plaintiffs  in  the  court  below, 
and  the  defendant  appealed. 

Dennis  for  appellant.     Sotile  for  appellees. 
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Porter i  J.  delivered  the  opinion  of  the  court.  Eitterii  l^>*<nct, 

Thjs  case  presents  the  question,  whether  town  lots  in  the         .^^^^^^ 
city  of  New-Orleans,  which  once  belonged  to  the  United  ^^"^ob  «t  al 
States  and  have  been  sold  by  them,  are  exempt  from  state       pic^ubt. 
and  city  taj^ition  for  the  period  of  five  years  after  their 
alienation.     T4ie  court  of  the  first  instance  was  of  opinion 
they  are  not,  and  the  defendant  appealed. 

Congress  imposed  as  a  condition  of  the  admission  of  Lou- 
isiana into  the  Union,  that  the  convention  should  provide  by 
an  ordinance  (irrevocable  without  the  consent  of  the  United 
State*?)  that  the  people  of  the  territory  of  Orleans  do,  for 
ever,  disclaim  all  right  or  title  to  the  waste  and  unappropria- 
ted lands  lying  within  the  territor)';  and  that  the  same  shall 
be  and  remain  at  the  sole  and  entire  disposition  of  the  Uni- 
ted States:  and,  moreover,  that  each  and  every  tract  of  land 
sold  by  congress,  shall  be  and  remain  exempt  from  any  tax 
laid  by  the  order  or  under  the  authority  of  the  state,  county, 
township,  or  any  other  purpose  whatever,  for  the  term  of  five 
years  from  and  after  the  respective  days  of  the  sale  thereof. 
— 1  Martifi^s  Dig.  216.  The  convention  which  formed  the 
constitution  of  this  state,  accepted  the  condition,  and  passed 
an  ordinance  in  conformity  thereto. — 1  Martinis  Dig.  132. 

We  are  of  a  different  opinion  from  the  judge  of  the  first 

-   -  ...  •  .  A  purchaser  of 

mstance.  In  eommon  parlance,  it  is  true,  town  Jots  are  not  town  lots  in  the 
designated  by  the  terms  *Vrart5  of  land;"  but,  strictly  speak-  fcSiBf[oi^*the^ 
ing,  the  latter  embrace  the  former;  and  we  adopt  the  con-  States  is  exempt 

,  ,.,       ,  •.      •  rt»  %      .       fro°*    taxation  for 

stiiiction  the  more  readily,  because  it  gives  effect  to.  the  m-  five    years   after 
tention  and  spirit  of  the  compact  between  the  United  States  ^®''  «ii«nation. 
and  this  state. 

This  exemption,  however,  only  continues  for  five  years 
from  the  date  of  the  alienation.  The  ordinance  in  question 
laid  a  tax  for  a  certain  number  of  years,  to  reimburse  the 
corporation  for  expenses  incurred  in  improving  the  streets, 
but  left  it  optional  with  the  proprietors  of  lots  to  dischaige 
themselves  from  the  tax,  on  paying  the  capital  advanced. — 
The  defendant  has  chosen  the  latter  alternative.     The  tax 


UAYOR    ET    AL. 


476  CASES  IN  THE  SUPREME  COURT 

^■■**"VP*?j!fJ»  ii  tot  twenty  years,  and  the  capital  in  cash,  equivalent  to  the 

amount  levied  for  that  time,  b  proved  to  $525.    Five  yean' 
exemption  reduces  this  sum  to  three-fourths  the  amount  doe 
picqvriT.       for  the  whole  term. 

It  is  therefore  ordered,^  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and 
reversed.  And  it  is  further  ordered,  adjudged,  and  decreed, 
that  there  be  judgment  against  the  defendant  for  the  man  of 
three  hundred  and  ninety-three  dollars  and  seventy-five 
cents,  with  costs  in  the  court  of  the  first  instance;  those  cf 
appeal  to  be  paid  by  the  appellees. 


BAiDBURT  JlYD  FOSTER  9$.  OEORGE    W.  MORGAJST. 

OQJLVIE  ET  JtL    UnTERVEJ^flNV. 
AFPSAL   FROM    THS    COUKT   OF   THE     FIEBT   DISTRICT. 

For  the  goTvmmeDt  of  judieiftl  procoodingi  in  the  Uoited  Stmtei  ooorti 
within  the  limiti  of  Louieiina,  iti  Uwi  directing  the  mode  of  pi«ctice  in  the 
courti  of  the  ftste,  ptaied  prior  to  the  26th  of  May,  1SS4,  mnet  he  looked 
to  ae  the  legitimate  rules  of  practice  in  thoee  of  the  United  Statee,  and  not 
tboee  rules  of  practice  which  may  hare  been  tubeequently  introduced  by  the 
legialatiye  power  of  the  state. 

The  act  ot  the  legislatiTe  cooncil  of  the  territory  of  Orleans,  dedanng 
that  Uie  personal  property  of  a  person  against  whom  a>i/a.  duA  hanre  been 
directed,  is  bound  by  the  delirery  of  the  writ  to  tiie  aherifl^  was  not  chang- 
ed until  the  adoption  of  the  Code  of  Practice. 

The  plaintiffs  obtained  judgment  against  Paxton  &  Co.' 
in  the  court  of  the  United  States,  on  the  23d  January,  1830, 
for  $4709,  which  was  signed  on  the  3d  Februaiy  following' 
and  on  the  same  day  a  JE.  fa.  issued.  In  part  satisfaction  of 
said  judgment,  Paxton  &l  Co.  transferred  to  plaintiffs  by  no- 
torial act,  a  judgment  in  their  favour  in  the  parish  court,  for 
the  parish  of  Orleans,  against  C.  C.  Hofner  and  brig  Gen- 
eral Morales,  for  the  sum  of  $1455.  The  brig  was  sold  by 
virtue  of  the  last  mentioned  judgment,  and  the  proceeds  in 
the  hands  of  the  defendant  (the  Sheriff)  was  held  by  him 
subject  t#  a  /i.  /«.  in  his  hands,  which  issued  on  a  judgment 
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« 

obtained  in  the  court  of  the  first  district  by  Ogilvie  &  Co.  ^*'**'5^'i88i  • 
and  Armstrong,  against  Paxton  &  Co.  s...^-v^w^ 

This  suit  was  brought  against  the  sheriff  to  recover  the  ^^^^^^^J^^^ 
funds  in  his  hands,  accruing  from  the  judgment  obtained  by  ^•^ 

Q.    W<    MORGA2f> 

Paxton  &  Co.  against  Hofiier,  and  assigned  by  them  to  the  OgUvU  tt  al.  int. 
plaintiffs.  Ogilvie  &  Co.  and  Armstrong  intervened  and 
claimed  in  virtue  of  the  ^  fa,  in  their  favor  in  the  hands  of 
the  sheriff.  Notice  of  the  assignment  was  given  to  the  at- 
torney in  fact  of  Hofner,  on  the  24th  March,  1830,  and  to 
the  attorney  in  fact  of  the  purchasers  of  the  brig  General 
Morales,  whose  notes  for  her  price  were  held  by  the  defen- 
dant, on  the  16th  April,  1830,  and  notice  to  the  defendant 
on  the  same  day — ^it  being  the  day  before  the  notes  fell  due. 
The  fi,  fa.  in  favor  of  the  interveners  was  received  by  the 
sheriff  on  the  I3th  February,  1830,  which  was  anterior  to 
any  notice  of  the  transfer  of  the  judgment  from  Paxton  &  Co* 
to  the  Plaintiffs.  There  was  judgment  for  the  intervenors, 
and  the  plaintiffs  appealed. 

Pierce,  for  appellants,  made  the  following  points. 

Idt.  No  execution  could  issue  on  the  judgment  obtained 
by  intervenors,  before  notice  of  the  judgment. — C.  JP.  art. 
624. 

2d.  James  Gourlay  &  Cp.  or  C.  C.  Hofher,  were  the 
persons  to  whom  plaintiffs  were  bound  to  give  notice.-  Hef- 
ner was  the  debtor,  he  owed  the  judgment  to  Paxton  &  Co.; 
notice  was  given  to  his  agent  here  on  the  24th  March — at 
that  time,  and  indeed  at  no  time  was  any  notice  of  interve- 
nors execution  given  to  him — the  debt  due  by  him  to  Paxton 
&  Co.  was  transferred  to  plaintiffs,  and  he  notified  before  any 
seizure  made  known  to  him.  Or  say,  James  Gourlay  &  Go- 
to be  the  debtors,  (they  having  bought  the  vessel,  Hefner's 
property,  that  was  sold  to  satisfy  this  judgment  of  Paxton  & 
Co.  vs.  Hefner);  notice  was  given  to  them  of  the  transfer 
to  plaintiffs,  and  no  notice  was  given  by  the  intervenors  of 
their  execution  to  them. 

The  code  is  express,  that  the  transferree  is  possessed  as  to 
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m 

Eastern   Dis^jct,  third  persons,  after  notice  has  been  given  to  the  debtor  of  the 

June  1831.  *  . 

s.^,,^-sf^^        transfer  having  taken  place: — ^the  sheriiT  v^as  not  debtor. 
BRADBURY  AND      fhe  fi.  fo.  of  plalntiffs  was  prior  to  intervenors  and  gave 

FOSTEH  .  . 

9s.  a  lein.     Hanna  vs.  His  Creditors,  12th  Martin^  66.      Mnr- 

OgiMe  et  ai.  int.  g&n  was  notined  before  the  money  came  m  his  hands. 

Sterrett,  contra. 

1st.  The  fi.  fa.  of  the  intervening  party  reached  the 
hands  of  the  sheriff  before  notice  of  the  assignment.  The 
fi.  fa.  bound  all  the  personal  property  of  Paxton  on  the  n  - 
ceipt  by  the  sheriff.     Bainbridge  vs.  Clay^  4  N.  S.  p.  56. 

2d.  The^./a.  did  not  operate  a  lein  in  the  bands  of  the 
U.  S.  Marshal. 

Mathews,  J.  delivered  the  opinion  of  the  court. 

This  suit  is  against  the  sheriff,  Morgan,  to  compel  bin)  to 
pay  to  the  plaintiffs  $1455,  witli  interest  and  damages.  Thrv 
claim  the  principal  sum,  as  belonging  to  them  by  assign- 
ment from  Samuel  Paxton  &  Co.,  and  interest  and  dama- 
ges on  account  of  an  illegal  detention  of  it  by  the  defendant. 
Ogilvie  &  Co.  and  Armstrong  intervened,  and  claim  this 
money  as  having  been  seized  in  the  hands  of  the  sheriff  by 
an  execution  which  issued  on  a  judgment  obtained  against 
the  assignors  of  the  plaintiffs.  The  court  below  dec  reed 
in  favour  ofthe  intervening  party,  and  the  plaintiffs  apix^aled- 

The  sheriff  in  this  case  is  a  mere  stake- holder.  The  right? 
ofthe  other  parties  depend  on  the  facts  as  made  out  by  them 
in  p.  statement  agreed;  from  which  it  appears,  on  tlie  part  of 
the  plaintiffs,  that  they  had  obtained  a  judgment  against  Pax- 
ton  &  Co.  in  the  District  Court  ofthe  United  States,  on  tlio 
23d  January,  1830,  for  $4709  91,  which  was  signed  by  liit^ 
judge  on  the  3d  of  February  following;  and  that  a  /i.  fa.  is- 
ssued  on  the  same  day.  On  the  30th  of  January,  Samuel 
Paxton,  acting  for  his  firm,  assigned  to  the  appellants  a  jucig- 
ment  which  Paxton  &  Co.  had  previously  obtained  in  the 
Parish  Court  of  New-Orleans,  against  one  Hofiier  and  the 
brig  General  Morales.     On  this  judgment  the  money  now^  in 
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dispute  came  into  the  hands  of  the  sheriff.     It  does  not  ap-  Ewtern  Dit(ri«t, 
pear  that  notice  of  the  assigment  was  given  to  the  debtors       \^»v^-^ 
or  their  agents  until  the  24th  of  March,  1830,  and  the  16th  bradburt  and 
of  April  of  that  year.     On  the  part  of  the  interveners,  the  „j. 

statement  of  facts  shews  that  they  obtained  judgment  against  ^^5^"?^°^' 
Samuel  Paxton  &  Co.  in  the  District  Court  of  the  state,  on 
the  19th  of  January,  1830,  for  $4827  15;  that  a  JJ./a.  issued 
on  said  judgment,  which  came  into  the  hands  of  the  sheriff 
on  the  13th  of  Februar}''  following;  and  that  by  virtue  of 
this  writ,  all  claims  and  rights  belonging  to  Samuel  Paxton 
&  Co.  were  seized,  previous  to  notice  of  the  assignment 
made  by  them  to  the  appellants,  &c. 

The  only  doubt  as  to  the  correctness  of  the  judgment  of  men?  *of  mdHai 
the  District  Court,  which  can  possibly  be  raised  on  these  P«>c^ing«  in  the 
facts  and  the  law  applicable  to  the  case,  is  based  on  the  exe-  within  the  limits 
cution  which  issued  from  the  District  Court  of  the  United  UiwedkectSg  ie 
States.  By  an  act  of  congress,  passed  on  the  26th  of  May,  P*^«  ^^urS'rf  tibe 
182i,  it  is  ordained  that  **the  mode  of  proceeding  in   civil  "tate,  passed  prior 

I  /•    1      XT   •      ,  «  ,  1.  ,     ,  .       ,      to  the  26th  of  May 

causes  m  the  courts  ot  the  United  States  established  m  the  1824,  must  he 
state  of  Louisiana,  shall  be  conformable  to  the  laws  direct-  wittmate  roles  of 
inff  the  mode  of  practice  in   the  District  Courts  of  that  practice   in  those 

°  of  the  U.   States, 

state,"  &C.  and  not  those  roles 

The  legislation  of  the  United  States  having  been  made  in  may '*\ave  ^heen 

reference  to  the  state  laws  in  force  at  the  time  the  act  was  •"^«q"f«>tly    in- 
troduced   by  the 

passed,  must  be  considered  as  embracing  their  provisions,  l^islatlve  power 
and  not  those  of  state  rules  of  practice  which  might  be  sub- 
sequently introduced  by  the  legislative  power  of  the  state; 
consequently,  for  the  governmeot  of  judicial  proceedings  in 
the  United  States  courts  within  the  limits  of  Louisiana,  its 
laws  directing  the  mode  of  practice  in  the  courts  of  the 
state,  passed  prior  to  the  26th  of  May,  1824,  must  be  looked 
to  as  the  legitimate  rules  of  practice  in  those  of  the  United     The  act  of  the 

a*   *^«  legislative^ council 

^^^^^S*  ofthe  territory  of 

In  the  14th  section  of  the  act  ofthe  legislative  council  of  S''*™  declaring 

^  that  the  personal 

the  territory  of  Orleans,  regulating  the  practice  ofthe  supe-  property  of  a  per- 
nor court  in  civil  cases,  it  is  declared  that  the  personal  pro-  a/.%^hairhave 
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Eaftom    ^>*^^^  P^^  of  the  person  against  whom  a  fieri  fcudas  shaU  be  di- 

s.^^^^..,^        rected,  shall  be  bound  by  the  delivery  of  the  writ  to  the  she- 

BEADBURT  AND  j{ff  ^)|o  wBs  reouired  to  endorse  thereon  the  day  and  hour 

FOSTBB  \  ^ 

««.  on  which  he  received  it.     It  is  believed  that  no  change  was 

OgiMe  et  ai.  nu,  made  in  this  law  by  the  state  legislature  until  the  adoption  of 


our  Code  of  Practice,  which  took  place  subsequent  to  the  acl 

liwy  o^ the  writ      If  the  facs  were  clearly  established  that  the /J. /a.  which 

to  the  shenff  was  .  . 

notchaof^  untli  issued  from  the  District  Court  of  the  United  States  reached 
the  Ccde^of^nc-  ^^  hands  of  the  marshal  prior  to  the  13th  of  February,  1830, 
^^'  perhaps  it  would  give  a  lien  and  preference  in  favor  of  the 

appellants  on  the  fund  now  in  dispute.  But  there  is  do  evi- 
dence shewing  when  it  came  into  the  possession  of  that  offi- 
cer, and  we  do  not  believe  that  any  legal  presumption  fairly 
arises  from  the  facts  as  stated,  sufficient  to  destroy  the  rigbU: 
of  the  appellees  acquired  under  their  execution,  which  was 
delivered  to  the  sheriff  on  that  day,  and  operated  as  a  seiz- 
ure of  the  money  in  his  hands  belonging  to  the  defendants, 
Samuel  Paxton  &  Co. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


PBTTAriY  V9.  MAURl/V: 

APPBAL     FROM     THE     COURT     OF     THE    SECOND    DISTRICT 

THE   JUDGE    OF    THE    EIGHTH    PRESIDING. 

In  a  auit  on  a  note  twenty  four  yeare  efter  it  becomes  dae,  if  the  testis 
money  doei  not  concliuively  establish  payment,  but  presents  circumatancst 
to  induce  the  jury  to  infer  that  fact,  their  verdict  will  not  be  disturbed. 

The  declarations  of  theplaintifii  agent  are  notjlegal  testimony  agminst  the 
defendant,  and  should  be  rejected  by  the  court 

Where  a  witness  was  permitted  to  testify  to  the  contenti  of  an  accouot- 
book,  and  after  judgment,  the  party  moves  for  a  new  trial  on  the  ground 
that  he  has  discovered  where  the  book  is,  but  does  not  state  that  it  prodn- 
ced  it  would  contradict  the  statement  of  the  witnesi,  the  new  trial  will  be 
refused* 


PBTTATIR; 
9$, 
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The  plaintiff,  as  surviving  partner  of  Reymond &  Peyta-  ^"^^^Mw^Mai*' 
vin,  instituted  suit  in  1827,  on  a  note  of  the  defendant  given 
to  the  late  firm,  the  13th  September,  1806,  for  $974  37,  pay- 
able one  year  after  date. 

The  defendant  pleaded  the  general  issue,  admitted  his  sig- 
nature to  the  note,  but  in  an  amended  answer  alleged  pay- 
ment. 

There  was  a  verdict  and  judgment  for  the  defendant.  The 
testimony  of  several  persons,  formerly  in  the  employ  <^  the 
late  firm  of  Reymond  &>  Peytavin,  shews  that  pajrments  bad 
been  made  on  account  of  this  note,  but  none  of  them  posi- 
tively stated  that  it  had  been  paid  off.  A  variety  of  circum- 
stances, and  the  lapse  of  time,  induced  a  strong  presumption 
of  payment. 

The  plaintiff  moved  for  d  new  trial,  on  the  grouiid  of  newly 
discovered  evidence.  The  judge  a  quo^  overruled  the  mo- 
tion, because  the  aflidavit  did  not  set  forth  the  nature  of  the 
evidence  alleged  to  have  been  discovered  once  the  trial. 

A  vntness  was  offered  to  prove  the  declarations  of  the  ^ 

plaintifi^s  agent,  relative  to  the  books  of  the  firm,  which  was 
objected  to  by  defendant  as  hearsay,  and  as  the  mere  decla-r 
rations  of  an  agent.  The  court  sustained  the  objection^  and 
the  plaintiff  excepted  to  its  opinion. 

The  plaintiff  appealed. 

Roselius,  for  the  plaintiff  and  appellant. 

White,  for  the  defendant  and  appellee. 

Porter,  /.  delivered  the  opinjph  of  the  court. 

This  suit  was  instituted  on  a  promissory  note,  dated  twen- 
ty-four years  before  the  filing  of  the  petition.  The  defence  ^J^  twenty ^ifr 
was  that  it  had  been  paid.  Testimony  in  support  of  this  al-  y«*"  ^^  ?t  ^ 
legation  was  offered.  'It  does  not  clearly  nor  conclusively  testimony doet  not 
establish  the  fact,  but  presents  circumstances  from  which  the  ^^  Myment^but 
jury,  after  such  a  lapse  of  time,  were  justified  in  inferring  it,  ^iJ^*'^^'*^'^' 
We  do  not  feel  inclined  or  authorized  to  disturb  the  verdict,    the  jwy  to  in£n 

H3 


•  *' 
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EMtem    Diitrict,  DOBFEUJLLE^S  MIDTORS  vs.  DUPLE8SI8  £T  JLL. 

Jmi  18S1. 

^^^^^^       -APPBAL     PROM     THE      COURT     OF     THE     FIR8T    DISTRICT. 

dobfbuii«i«b's        '^*  syndicf  of  an  insolvent  cannot  release  a  mortgage  existing  on  proper- 

MINORS  ty  sold  by  the  insolvent  previous  to  his  failure,  even  to  disencumber  the  pro- 

^'     .  perty  so  as  to  receive  the  price  from  the  purchaser.     Their  powers  only  ex- 

tend  to  the  discharge  of  mstmg  liens  on  property  surrendered  by  the  in- 

iolTents. 

Where  syndics  release  a  mortgage  existing  on  property  dold  before  the  sur- 
render by  the  insolvent,  receive  ih%  price  and  place  it  on  the  tableau  to  the 
credit  of  the  mortgage  creditors,  who  are  minors  but  represented  by  their  un- 
der tutor,  they^ still  have  their  recourse  on  the  mortgage  property,  because 
they  were  not  oognizant  to  the  fact  of  the  mortgage  being  released. 

The  judgment  of  homologation  should  cover  the  whole  ground  on  which 
the  minors  claim  is  resisted,  as  well  that  of  the  release  of  the  mortgage  as 
die  payment  of  the  price  received  for  the  mortgaged  premises,  before  it  can 
hare  the  effect  of  reBJudicata. 

The  (acts  are  fully  stated  in  the  opinion  of  the  court 

Seghers  for  the  appellants. 

Mcreau  and  Cemon  for  the  appellees. 

Porter f  J.  delivered  the  opinion  of  the  court 
The  plaintiffs  seek  to  enforce  a  mortgage  which  they  bad 
on  their  father's  property,  on  land  now  in  the  possession  of 
the  defendants. 

The  premises  were  once  owned  by  their  father,  who,  about 
the  year  1820,  became  insolvent,  and  called  a  meeting  of  his 
creditors.  Some  years  previous  to  his  failure,  he  had  sold 
the  premises  to  one  Guesnon,  and  Guesnon  not  paying  for 
the  property  at  the  time  specified  in  the  contract,  an  order  of 
seizure  and  sale  was  taken  out,  and  the  premises  sold.  At 
the  sale  the  defendants  became  the  purchasers,  and  the  debt 
owed  by  them  was  transferred  by  the  father  of  the  plaintiffs, 
the  insolvent  to  his  creditors, 
tti  inMlrait^-  '^^  syndics  demanded  pa}rment  and  the  defendaDts  re- 
«L"it?!'"^'^  fiised  to  make  it  unless  the  mortgage  which  existed  on  the 

gagt  existing   on  i         • 

property  sold  hy  property  in  favour  of  the  minors,  who  are  now  plaintifis,  was 
Tioys  to  his  fiulure  dischaiged.  The  sjoidics  gave  the  release  required,  and  le- 
^  dlsancum-  ^jy^^j  fj^  money.    This  money  they  carried  on  the  tableau 
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of  distribution.     No  opposition  was  made  to  the  receipt  of  ^"*'^™^'^i88i; 
the  money  by  the  other  creditors,  and  the  minors,  represent-       ^^^^sr^ 
ed  by  th^ir  undertutor,  made  none.     The  money  was  subse-   dobpeuillb's 
qiientlv  paid  to  their  representative.  »*. 

^    .  ,    .       ./,.  1  1  1  1  DUPLE98IS  &  AI. 

The  right  of  the  plamtifts  to  recover,  depends  on  the  solu-  

tion  of  tw  o  questions,  to  which  the  parties,  by  agreement,  ber  the  property 
have  limited  the  case,  waiving  all  other  questions  the  record  ^^  ^rice  from  the 
might  present.  The  first  is,  whether  the  syndics  had  a  right  P^JJer^^oniy'^ex- 
to  release  the  mortgage.  tends  to  the  dis- 

.  ,  charge  of  existing 

The  act  of  1817  gives  them  the  authority  to  grant  a  dis-  liens  on  property 

i_  /•!■  -x*  ^  jjuaU     surrendered  by  the 

charge  of  hens  existing  on  any  property  surrendered  by  the  insolvent, 
insolvent.     This  is  to  effectuate  a  sale.     But  in  this  instance,   ^,^f  ?„!^!I?^! 

release  a  mortgage 

the  sale  having  been  made  before  the  insolvency,  the  right  of  existing  on  proper- 

^  ,  .     ty  sold  before  the 

the  plaintiffs  to  enforce  their  mortgage  on  the  property  in  siirrender  by  the 
the  hands  of  the  purchaser,  was  perfect,  and  could  not  be  Se  price  and  place 
affected  by  the  failure,  without  an  express  provision  of  law  *'  ^he'^^credi^^^of 
to  that  effect.     None  such  exists;  and  thou^^h  it  would  be  t^e  mortgage  cre- 

;  ditorb,     who     are 

convenient  there  should  be,  the  power  would  be  liable  to  minors  but  repre- 
considerable  abuse.  The  property,  in  many  instances,  might  ^^^er  tutor,  they 
be  worth  more  than  it* was  sold  for,  and  a  power  to  release  still  have  their  re- 
the  mortgage  would  deprive  the  creditor  of  a  great  propor-  mortgage  proper- 

/•!•  -x      -rT  11    1  1        .  ty»    because    they 

tion  of  his  security,  it  he  were  compelled  to  take  the  money  were  not  cogni- 
in  place  of  exercising  his  right  on  the  thing.     Such  was  the  theUoi^ge^*^be- 
case  here.     Th6  land  had  been  sold  by  the  insolvent  several  ^^^  released. 
years  before,  for  $1000; — when  sold  at  sheriff's  sale,  to  en-  ' 
force  the  payment  of  the  purchase  nuDuey,  it  brought  up- 
wards of  $2000.     The  difference  between  these  two  sums 
was  lost  to  the  minors,   by  th^  syndics  releasing  the  mort- 
gage. 

The  second,  and  rather  more  difficult  question,  is,  whether 
the  failure  on  the  part  of  the  minors  to  object  to  the  tableau 
of  distribution,  and  subsequent  receipt  of  the  money,  does 
not  prevent  them  from  now  having  recourse  on  the  land.  If 
knowledge  of  the  release  given  by  the  syndics  was  brought 
hom^  to  their  representative,  then  before  the  court,  it  is  pos- 
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Eastern  ^j'^^^i*  flible  it  might;  but  it  appears  this  was  a  matter  carried  oc 

.^.,^^^.^,^       between  the  syndics  and  purchaser,  in  which  they  took  no 

DMFBirii.Lfi's   part,  and,  for  aught  that  is  shewn  on  record,  were  not  even 

MINORS 

M.  aware  o£     The  impropriating  the  money  to  them,  in  the  ta- 

pupLBstit    Ai,  ^J^g^^^^  gj^^g  ^jjgjy  representative  no  informadon  of  the  feet 

The  judgment  for  in  virtue  of  their  mortgage  on  the  tiitor^s  estate,  they  had 
SLiwr"J^l2  *  "8^*^  ^^  ^  P**^'  "*  preference  to  otiier  ciedjt<m.  The 
r^h  f^^  ^^f  judgment  of  homologation  should  cover  the  whole  ground  on 
claim  is  rasasted,  which  the  minors'  claim  is  rested,  or  it  cannot  have  the  ef- 

as  weU  that  of  the  ^    a    r  -  j-  ^- 

release     of      the  ^^^  <>»  resjudtCtOO. 

pa***cSr  o?  2^      ^®  therefore  think  the  plaintiffs  have  a  right  to  recover, 
pnee  for  the  mort-  and  the  next  inquiry  is,  how  much.    Their  claim  is  made  up 

nred  premises  be-  .  , 

Fore  it  can  have  of  two  items,  the  amount  inherited  from  their  mother,  $3161 
the  effector  re$    gg.  ^^  |gQQ  for  their  diare  of  theaoquets  andgains  made 

daring  the  marriage.     The  evidence  satisfies  us  there  were 

no  gains,  and  that  the  whole  amount  due  the  plaintiiTs  is  the 

sum  first  mentioned;  from  which  must  be  deducted  $960, 

paid  by^the  syndics,  which  will  leave  a  balance  due  of 
$2108  68. 

This  balance  the  defendants  contend  must  be  still  fiother 
reduced  in  the  sum  of  $710,  objects  purchased  at  the  sale  of 
the  insolvent's  estate,  on  account  of  the  minors,  and  carried 
into  the  tableau  of  distribution  as  so  mqch  to  their  debit. — 
This  item  we  think  should  be  allowed.  It  viras  confirmed 
by  the  judgment  of  the  court  homologating  the  tableau,  and 
as  the  minors  were  parties  to  the  action  and  duly  represent- 
ed, the  decree  has  the  force  of  res  judicata^  and  cannot  be 
collaterally  examined  and  set  aside  in  this  suit. — 5  N,  S.  165. 
This  sum  of  $710  taken  from  $2108  68,  leaves  $1398  68, 
with  interest  at  five  per  centum  firom  13th  January,  1^1, 
until  paid. 

It  is  therefore  ordered,  adjudged  and  decreed,  thai  the 
plaintiffs  do  recover  of  the  defendants  the  sum  of  thirteen 
hundred  and  ninety-eight  dollars  and  sixty-eight  cents,  with 
interest  from  the  13th  of  January,  1821,  until  paid,  at  five 
per  centum,  unless  within  ten  days  after  the  notification  of 
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this  judgment  they  give  up  the  mortgi^d  premifles  to  the  ^■^''jj^^j' 
plaintiffs;  and  if  they  do,  it  is  then  ordered  and  decreed  thftt      v^%.-^ 
the  said  prtmises  be  seized  aiyl  sold,  to  satisfy  the  above  sum  do»fbvii.lb'b 
of  thirteen  hundred  and  ninety-eight  dollars  and  sixty-eight        "*J^, 
cento,  with  interest  a.|  five  per  centum  from  the  13th  Jftnua^  DUPLBiiisfc  At 
ry,  1821,  unlil  paid,  and  costs  of  suit. 


FLOROJ^CBvs  MBRCIEB. 
APPEAL   FROM   THE    COURT   OF   THE    FIRST    DISTRICT. 

The  recorder  of  raortgagei  is  forbidden  to  refuse  or  delay  the  recording  of 
any  instrument,  importing  or  stipulating  a  pririlege  or  mortgage,  presented 
to  him  ior  that  purpoee;.  but  must  do  it  in  the  ordet  of  time»  and  ngitfaout 
leaving  any  blank  space  between  the  acts,  as  presented. 

So  where  a  builder  contracts  with  the  otoncr  to  build  a  house,  and  enteii 
into  a  written  agreement  with  third  persons  to  tlatt  if*<^e  former  acquires 
a  privilege,  to  which  the  latter  on  certain  eventi  happening,  may' be  •ubro« 
gated. 

The  builders  and  material  men's  privilege  must  be  recorded,  in  the  of" 
fice  of  the  recorder  of  mortgages,  to  have  effect  against  third  persons. 

The  recorder  of  mortgages  is  liable  in  damages  to  the  party  aggrieved,  for 
omitting  to  record,  and  cannot  cancel  a  mortgage  without  the  party,  whose 
right  is  thereby  destroyed,  has  been  heard  * 

■ 

The  plaintiff  alleges  he  has  applied  to  the  defendant,  who 
is  recorder  of  mortgages  for  the  city  and  parish  of  New  Ch> 
leans,  for  a  certificate  to  shew  there  is  no  phyilege  or  mort** 
gage  on  a  house  and  lot  belonging  to  him,  on  the  comer  of 
New  Levee  and  Julia  streets,  except  one  in  favo^  (rf*  Uie 
Bank  of  the  United  States,  and  the  recorder  refuses  to  gitot 
the  certificate,  in  the  form  he  requires  it.  He  prays  that  the 
recorder  may  be  compelled  to  grant  the  certiicate,  and  pay 
him  $500  damages  for  the  refusal  and  delay. 

The  recorder  in  his  answer  says,  he  has  always  been  rea-* 
dy  and  willing  to  grant  the  ciertificate,  according  to  the  tenor 
of  his  books.  But  that  there  is  a  builder,  or  undertakers  con- 
tract with  certain  persons  to  date  the  roof  of  the  house,  built 
on  the  plaintiffs  lot,  which  is  recorded  in  his  office,  importing 
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Eastern  I>>^et>  a  lien  On  tfie  house,  which  it  is  his  duty  to  set  forth  in  the  cer- 
,^.«v--w^        tificate. 
FLOREN cB  It  ^j^g  admitted  on  the  trial,  that  this  instrument  had  been 

MERciE*.  recorded,  "on  the  4th  of  March,  1829,  and  cancelled  by  the 
recorder  of  mortgages  on  the  18th  of  June,  1830,  on  produc- 
tion to  him  of  proof,  that  the  sum  therein  stipulated  had  been 
paid."  And  also,  that  O.  Fagan,.one  of  th^  persons  Avho  cm- 
tracted  to  slate  the  house  was  dead,  and  Hunter,  the  other 
one,  was  absent 

The  district  judge  gave  judgment,  that  the  recorder  dioaki 
omit  the  builder  and  undertakers  act  in  his  certificate,  on 
the  ground  "  that  the  recording  it^  created  no  lien  or  privi- 
lege whatever,  upon  either  the  lot  or  building^ — ^"and  that 
*     tlllB  transfer  of  property  ought  not  to  be  embarrassed  by  the 
recording  such  acts,  ^c." 
The  defendant  appealed. 
SlideU,  for  the  plaintiff. 
Mercier  and  Dennis  for  defendant. 

Martin^  J.  delivered  the  opinion  of  the  court. 

^^oe*&  Allison,  having  undertaken  to  build  a  house  ibr  the 
plaintiff,  contracted  with  Hunter  &  Fagcn,  for  the  slating  of 
the  roof.  The  latter  had  the  contract  registered  by  the  de- 
fendant, who  is  register  of  mortgages.  The  plaintiff  wishing 
to  dispose  of  the  house,  applied  for  his   certificate,  and  the 

defendant  refused  to  give  one,  unless  witha  mention  of  the 

* 

contract  of  the  slateing  with  the  plaintiffs  UDdertaker. 

The  present  suit  is  brought  to  compel  the  delivery  of  a 
certificate,  without  a  mention  of  this  contract,  and  for  dama- 
ges. 

The  district  court  was  of  opinion,  "that  tlic  defendant  h^ 
mistaken  the  law — that  it  is  not  the  recording  of  an  account 
which  creates  a  mortgsige  or  lien — the  recordillg  gives  ej^tn 
to  the  mortgage  or  lien — ^that  it  was  very  clear,  the  act 
in  tlie  present  case,  gave  no  mortgages  whatever  on  tk 
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house,  and  it8  being  recorded  does  not  help  it — that  the  KMimn  District, 
transfer  of  property  ought  not  to  be  embarrassed  by  the  re- 


cord ol  acts  which  give  no  hen,  and  the  recorder  ought  fi.orbwcb 
to  look  to  it"  The  defendant  was  accordingly  decreed  to  mkbcibk. 
give  the  required  certificate,  and  pay  costs.     He  appealed. 

As  this  judgment  acted  on  a  privilege  claimed  by  a  third 
party,  who  was  not  before  the  court,  the  case  must  be  a  very 
plain  one,  if  any  there  may  be,  that  could  authorize  a  de* 
duction  or  diminution  of  his  claim,  without  his  being  heard. 

The  defendant  is  forbidden  to  refuse,  or  delay  in  any  casCf  The  recorder  of 
the  recording  of  acts  presented  to  him  for  that  purpose,(3355)  SUddSS^  'ref^ 
and  this  he  must  do  in  due  order,  and  without  leaving:  any  o'^cUy  the  re- 

^      "^   cording  of  any  in- 

interval  or  blank  space  between  the  acts,  (9356.)  Not  a  mo-  ■tniment  import- 
ment  is  allowed  him  for  reflection  on  the  first  act  presented;  ^  privilege  ^  ol 
if  another  be  immediately  ofiered,  he.  cannot  delay  either.  2m^^  T^'Slt 
He  cannot  leave  any  blank  space  or  intervals  for  the  first,  puipose;  but  must 
and  register  the  second,  on  which  no  doubt  arises — neither  of  time  and  witli- 
can  he  register  the  second  first  WMk***iS5  ^ 

But  it  is  true,  the  acts  which  the  legislature  speaks  of,  and  p^^.  ''^  •• 
orders  the  recorder  to  re^ster,  must  be  intended  to  be  such 
only,  on  which  a  privilege  or  a  mortgage  may  be  claimed-* 
not  love  letters  or  challenges  to  fight.  ^  ^heie  a  build- 

in  the  present  case,  the  slaters  knew  that  the  undertakers  ^eowMiMo  bofld 
acquired  under  their  contract  h  privilege^  (2743)  to  which  by  1^  ****.■•••  ""^  •^^ 
their  contract  with  them  they  were,on  certain  eventshappen- ment  with  ttiid 
ing,  subrogated;  (2744)  that  the  above  privileges  could  not  ST^former'  a©-' 
be  exercised  against  third  persons,  without  being  recorded,  ^^.  f  S^^^ 
(2746).  On  this  they  presented  the  contract,  which  was  tobe  •«  certain  evente 
the  evidence  of  their  subrogation,  to  the  privilege  for  registry*  be  aubro^W 
that  the  neglect  of  this  formality  might  not  render  this  pri-  jn^M^^l^^^ 
vilege  unavailable  against  third  parties,  the  registry  took  P"^'*|^?  ■?*  ^ 
place.  Were  it  admitted,  that  the  recorder  erred  and  made  fice  of  the  record- 
himself  liable  for  damages  to  the' party  aggrieved;  we  can-  have  effecti^^iat 
not  see  that  the  case  authorizes  us  to  destroy  whatever  right  *^'|^^'*^'J^'  r 
the  slaters  may  have  acquired  by  the  registry,  without  th«v  mortgages  ii  iia< 

13 
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itmi    Dittrkt,  ]^i2ig  heaid,  or  having  had  the  (^poitunity  of  be  We 

y^^^^sy^^       think  the  district  judge  erred  in  doing  so. 
rx.oKB.NCB  Werei^e  of  opinion  that  he  is  liable  in  damages,  as  the 

MBB^ciBB       judgment  does  not  decree  any,  and  the  appallee  has  not  ask- 

ed  us  to  amend  the  judgment,  we  cannot  do  it. 

S  ?aS°5*«'^  J^  w  therefore  oidered,  adjudged  and  decreed,  that  the  judg- 
JiSriS"?«S^  ment  of  the  district  court  be  annulled,  avoided  and  revere- 
not  cancel  t  mOTt-  ^  ^^j  ^^  ^l^^j^  \^  judgment  for  the  defendant,  with  costs 

gige  wiihout  me  ^^  •'    ^^ 

par^  whose  right  in  both  casOS. 
b  thereby  destroy- 
ed,      has     been 

914901 

JLJ®'  F0881ER  o*.  SB11BIE8. 

AFPBAIr  FROM  THB   COURT    OF     THB     PARISH    AND     CITY 

OF   NBW-ORLEAlfS. 
In  a  contract  to  bvikl,  if  the  owner  conaent  to  a  deviation  from  llie  origi- 
nal idan,  he  ia  liable  to  the  hmdectaker  for  audi  extra  work  aa  may  bo  caused 
by  die  change.  ' 

.  The  plaintiff  and  defendant  entered  into  a  written  con- 
tract, by  which  the  former  undertook  to  construct  a  building 
agreeably  to  a  plan  furnished  at  the  time.  It  was  afterwards 
found  necessary,  in  consequence  of  the  form  of  the  lot,  to  de- 
viate from  the  original  plan.  This  alteiittion  was  commu- 
nicated to  the  defendant,  who  acquiesced  in  the  change,  and 
observed  to  the  plaintiff  he  should  risk  nothing  by  it  This 
action  was  brought  to  recover  for  extra  work,  &c.  There 
was  judgment  for  the  plaintiff,  and  the  defendant  iq>pealed. 

Janin  for  appellant. 

Piua  for  appellee. 

Mathewsj  /•  delivered  the  opinion  of  the  court. 

This  is  a  case  in  which  an  undertaker  of  a  building  sues 
for  a  balance  due  on  a  written  contract,  and  also  for  the  value 
of  extra  labour  done  on  said  building,  by  the  consent  of  the 
owner.  The  plaintiff  obtained  judgment  in  the  court  below, 
from  which  the  defendant  appealed. 

It  appears  by  the  evidence  of  the  case,  that  a  written  con* 


ro«tiBit 
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tract  was  entered  into  by  the  parties,  in  which  the  plan  of  Ba*tem  Diiiriet, 

June  1881. 

the  house  to  be  constructed  was  delineated,  and  which  re- 

"presented  a  building  of  right-angles,  to  be  made  of  wood 

filled  in  with  bricks.    After  th^  workmen  had  prepared  the      HaamiM. 

timbers  to  be  united  in  a  rectangular  edifice^  according  to 

the  plan,  it  was  found  that  the  form  of  the  lot  on  which  the 

house  was  to  be  constructed,  did  not  correspond  with  said 

plan,  which  rendered  alterations  necessary.    The  defendant 

was  present  when  this  discovery  was  made,  and  told  the 

undertaker  to  proceed  to  make  the  necessary  changes,  and 

that  he  should  risk  nothing  thereby. 

The  testimony  of  witnesses  establishes  the  value  of  the  b^Sd'ifAe***  er 
extra  work  corresponding  to  the  judgment  of  the  Parish  consent  to  a  den- 
Court,  which  we  believe  to  be  well  founded,  both  in  law  «nai  plan,  he  u 
andthefecteofthecaae.  SS^i'^tT^. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  ^  ^^L  T  ^ 
judgment  of  the  court  below  be  aflbrmed  with  costs,  &c.        chmge. 


SISLBT  M.   PJBLD, 
APPEAL  FSOM  THB    COUaT   OP   tHB   BEtOHb   mSTRier. 
The  mxpteni»  eonrt  Mili  not  proceed  to  the  exattfelaliMiof  a  caM  ia  wMdi 
it  is  not  evident  that  the  whole  reeord  is  before  them. 

Martin^  /.  deliverrd  the  opinion  of  the  court. 

The  clerk's  certificate  informs  us  that  the  transcript  is  com- 
plete, "except  as  to  such  papers  as  may  have  been  annexed 
to  a  dedimus,  which  was  not  returned  in  time,  ami  which 
were  formerly  on  file.** 

The  appellant  has  not  moved  for  a  certiorari  to  have  these        The  aiipreiae 

,  ,  1  11*        Goart    will      not 

papers  brought  up,  and  we  cannot  proceed  to  the  exammd-  proceed  to  an 


tion  of  a  case,  in  which  it  is  not  evident  that  the  whole  re-  ^^^  jf  jj  ^ 

cord  is  before  us.  evident    that  the 

whole  recMd     is 

It  is  therefore  ordered  that  the  ^peai  be  diiniissed,  with  before  diem 
costs. 
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Ahm  1881. 
^^^^       *  APPSAL    FROM    THE     COURT   OP   THB     PARISH   AHD     CITT 

MAHCft  OP   NEW   ORLEANS. 

mm 

««Awv  An  atteching  creditor  has  a  right  to  call  for  proof  of  the  conndeiatioB  of 

aa  aMignment  which  is  opposed  to  him 

Where  the  proof  of  diat  consideration  is  mromplete  he  nay  avail  Limsclf 
of  the  defect. 

The  plaintiff  attached  certain  moneys  in  the  hands  of 
Prieur,  mayor  of  the  city,  which  was  claimed  by  the  inter- 
vening parties,  (attorneys  at  law)  under  the  following  araigR- 
mentfirom  the  defendant: 

''D.  Prieur,  Esq,  Mayor  of  the  city  of  New-Orleans; 

^'Please  deliver  to  Messrs.  J.  R.  Grymes  and  Alfired 
Hennen,  the  pocket-book  belonging  to  me,  and  the  money 
therein  contained,  whatever  may  be  the  amount — ^which  I 
have,  and  do  hereby  assign,  cede,  and  transfer  unto  them, 
for  value  received. 

(Signed)  Dak.  Brown." 

It  was  in  evidence  that  this  assignment,  which  was  for 
professional  services  rendered  by  the  interveners,  was  serv- 
ed upon  the  mayor  about  ten  minutes  previous  to  the  service 
of  the  attachment.  There  was  judgment  for  the  plaintiff  for 
the  amount  of  his  claim,and  the  intervening  parties  appealed. 

Hennen  and  Qrymei  for  ^>pellant. 

Preston  for  appellee. 

Martinj  /.  delivered  the  opinion  of  the  court. 

Process  of  attachment  was  levied  on  a  pocket-book  con* 
taining  $4299,  moneys  of  the  defendant,  in  the  possession  of 
the  mayor.  The  money  was  denied  to  be  the  defendant's, 
and  the  general  issue  was  pleaded. 

Hennen  and  Grymes  filed  a  peUtion  of  intervention,  daim- 
ing  the  money  attached  as  their  own  under  an  assignmeDt 
from  the  defendant,  notified  to  the  majror  before  the  service 
•f  the  attachment. 

Te  this  petition  the  plaintiff  answered,  that  the  iBterven- 
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ing  parties  were  entitled  to  a  reasonable  fee  out  of  the  pro-  ^•"^^'JLiF'is'*^*' 
party  attached,  for  defending  the  defendant  on  a  criminal 
prosecution,  and  gave  no  other  consideration  for  the  assign- 
ment claimed  by  them. 

There  was  a  verdict,  and  judgment  in  favour  of  the 
plaintiff  for  $1186  45,  and  costs;  and  infavour  of  the  inter- 
vening parties  for  the  balance.  They  made  an  unsuccessful 
attempt  to  obtain  anew  trial,  and  appealed. 

The  record  shews  that  on  the  day  the  attachment  was 
sued  out,  the  intervening  parties  accompanied  the  defend- 
ant to  the  mayor's  office,  for  the  purpose  of  assisting  him  to 
obtain  from  the  mayor,  the  pocket-book  of  the  defendant, 
containing  a  large  sum  of  money,  (the  exact  amount  was  un- 
known to  him;)  and  one  of  the  intervening  parties  stated  to 
the  mayor,  ^n  order  to  induce  him  to  relinquish  the  pocket- 
book,  that  his  keeping  it  was  precluding  the  defendant  from 
all  possibility  of  getting  back,  or  of  procuring  counsel  to  de- 
fend him."  On  the  magistrate's  persisting  in  his  refusal,  the 
other  intervening  party  drow  the  following  assignment: 

"New-Orleans,  February  1st,  1831. 
**  A.  Prieur,  Esq.  Mayor,  &c. 

«Sir — ^Please  to  deliver  to  Messrs.  A.  Hennen  and  J.  R. 
Grymes,  the  pocket-book  belonging  to  me,  and  all  the  money 
therein  contained,  whatever  may  be  the  amount — ^which  I 
have,  and  do  hereby  assign,  cede,  and  transfer  to  them,  for 
value  received.** 

This  assignment  having  received  the  defendant's  signa- 
ture, was  immediately  notified  to  the  mayor,  who,  on  the  sug- 
gestion of  a  gentleman  of  the  bar  who  was  accidentally  pre- 
sent, noted  on  the  assignment  the  date  of  the  notice.  A 
short  time  after,  the  sherifTs  officer  came  and  served  the  at- 
tachment 

In  this  court  the  intervening  parties  have  contended,  that 

th€  assignflftent  and  tiie  notice  to  the  nayor  had  vested  an 
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BMtom  DMriet,  indefeaoble  rurht  in  them  to  the  book  and  its  eonteots,  'wbicfa 

the  posterior  service  of  the  attachment  did  not  aflfect. 

It  does  not  appear  to  us  that  the  principle  of  law  contend- 
ed for  by  the  intervening  party,  can  be  contested  otherwise 
;     than  on  the  score  of  the  absence  of  a  valid  consideration, 
creditor  hat  a  richt      The  evidence  folly  establishes  the  plaintiff's  claim.     One 
She^^onridentiOT  of  the  intervening  parties  was  directed  by  the  defendant  to 

whkh  Xr^^  ^O'^^*^  judgment  for  it 

to  bim.  There  is  no  evidence  of  any  consideration  tor  the  assign- 

ment, except  what  results  from  the  words  **for  value  re- 
ceived,'' and  from  the  relation  of  counsel  and  client,  bet  ween 
the  assignees  and  assignor. 

The  case  presents  two  questions:  1st,  Whether  an  attach- 
ing creditor  has  a  right  to  call  for  proof  of  the  consideration 
of  an  assignment  which  is  opposed  to  him?    2d,  Whether 
when  the  proof  of  that  consideration  is  incomplete,  he  may 
Wqere  the  proof  avail  himself  of  the  defect? 

of  the   considert- 

tion  is  iDcompieto      I.  The  statement  of  the  first  question  riiews  that  there  is 
Mif?/the  defect'  ^^  difficulty  in  the  answer.    The  attaching  creditor  cannot 

be  deprived  of  his  lien  and  the  right  resulting  from  it,  unless 
by  a  person  who  has  previously  acquired  the  {nnoperty  of  the 
thing  attached;  and  if  the  validity  of  the  consideration  be  a 
necessary  ingredient  in  the  right  of  the  assignee,  the  proof 
must  come  from  him  who  alleges  the  assignment;  for  his  op- 
ponents cannot  prove  a  negative.  It  is  clear  of  any  doubt 
that  it  is  a  bonafde  assignment  alone  which  can  be  success- 
fUly  opposed  to  the  attaching  creditor;  and  if  proof  of  the 
validity  of  the  consideration  could  not  be  demanded,  this 
would  be  tantamount  to  a  declaration  that  a  fraudulent  or 
collusive  assignment  might  have  that  effect. 

When  the  object  of  the  assignment  is  to  secuse  a  debt,  and 

the  thing  assigned  is  evidently  of  a  value  far  beyond  it,  the 

overplus  may,  perhaps,  be  liable  to  the  claim  of  the  attaching 

crecbtor. 

When  the  inadequacy  of  the  price  is  enormous,  it  may  for- 
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nish  grouDd  to  presume  fraad,  or  violence,  or  error  might  ^""^^^^i^^^m' 
be  presented  as  reasons  for  shewing  that  the  free  consent  of       v^^^*^ 
the  transferrer  was  wanting.  mahes 

11.  There  may  be  cases,  in  which  the  consideration  not  »bown. 
being  complete,  such  asinadequacy  of  price,  or  circumstances 
personal  to  the  parties  to  the  assignment,  may  not  be  availa- 
ble to  the  attaching  creditor;  but  in  the  present  case,  the  in- 
completeness of  the  consideration  is  of  a  nature  which  ena- 
bles  the  plaintiff  to  ui^  it 

The  testimony  does  not  shew  that  it  was  ever  understood 
between  the  intervening  parties  and  the  dafendant,  that  the 
latter  was  indebted  to  the  former  in  any  specific  sum,  or  that 
the  whole  amount  in  the  pocket-book  wa]9  intended  as  a  fee 
for  them.  On  the  contrary,  their  own  witness  shews  they 
solicited  the  mayor  to  relinquish  the  pocket-book,  not  for 
their  own  benefit  exclusively,  but  for  the  double  purpose  of 
the  defendant's  obtaining  a  succour,  and  bemg  enabled  to  al- 
low tliem  a  compensation.  Had  the  mayor,  acceding  to  the 
proposition,  handed  the  money  to  the  intervening  parties, 
and  the  sherijOfs  officer  instantly  served  the  attachment  on 
them,  the  claim  of  the  attaching  creditor  to  what  exceeded 
a  fair  remuneration,  could  not  have  been  resisted.  In  what 
succeeded  the  refusal  of  the  mayor,  viz.  the  writing,  signa- 
ture, and  notice  to  the  mayor,  till  the  service  of  the  attach- 
ment, the  jury  have  not  seen;  neither  can  we  discover  any 
evidence  of  a  liquidation  or  payment  of  the  demands  of  the 
interveiling  party.  They  have  given  no  evidence  of  the  value 
of  their  services. 

The  jury  have  been  of  opinion  that  a  fee  of  three  thousand 
and  odd  dollars  was  a  fair  compensation,  and  that  a  suffici- 
ent sum  remained  in  the  mayoi^s  hands,  after  paying  the 
plaintiff,  to  afford  a  proper  remuneration  to  the  intervening 
parties.  The  first  judge  has  expressed  himself  satisfied  with 
that  verdict,  and  it  does  not  appear  to  us  that  he  or  they 
erred. 
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Eaftfern  l>irtrift.  uuHed,  and  the  verdict  of  the  jury  set  aside.    And  it  is  further 

June  1981.  *     •' 

^^^^^^^  ordered^  adjudged  and  decreed,  that  the  defendant  and  appel- 
A0U8SEAV  lee,  do  reconvey  to  the  plaintiff  and  appellant,  all  the  light, 
ciiASK-  title  and  interest,  which  the  former  acquired  to  the  tract  of 
land  now  claimed  by  the  latter,  by  virtue  of  the  sale  for  tax- 
es, within  ten  days  from  the  notification  of  this  judgment, 
and  so  soon  as  the  plaintiff  and  appellant  shall  pay  to  him,  or 
deposit  for  his  use  in  any  of  the  banks  of  this  state,  the  price, 
with  interest  thereon,  deroandable  by  law,  which  he  the  said 
defendant  and  appellee  paid  for  said  land,  under  the  sale  for 
taxes.  And  it  is  also  ordered,  that  the  defendant  and  appel- 
lee, pay  costs  in  both  courts. 


sTl^         MJIRlOJfY,  JiSSlGJVSE  OF  Jt.   BOSqUE  ^   P.  MARIQJVT  er. 
"^^  ZEJfOy  J^IVET,  ET  AL. 

APPEAL    FROM     THE    COURT    OF   THE     FIRST    DISTRICT. 

If  pending  a  suit  the  plaintiff  aells  his  titie,  or  the  property  in  cooteat  to 
another,  the  purchaser  may  intenrene  and  become  a  party  to  the  action. 

The  act  of  adjudication  confers  a  complete  title  to  the  object  or  ptopeity 
sold .  on  the  purchaser,  without  any  deed  or  act  passed  before  a  notary  by 
the  seller. 

And  the  purchaser  who  buys  according  to  certain  definite  and  fixed  boim> 
daries,  described  in  the  act  of  adjudication,  takes  all  the  lands  between  such 
bounds,  although  it  gives  him  a  greater  quantity  than  that  called  for  in  bis 

title. 
A  purchaser  who  accepts  a  deed  for  a  less  quantity  than  what  is  contained 

in  the  act  of  adjudication,  does  not  diereby  lose  the  right  he  has  acquired 
to  a  larger  amount  of  property  under  the  sale. 

The  acceptance  of  a  deed,  under  such  circumstances,  is  in  the  nature  of 
a  contract  entered  into  by  the  purchaser  tn  errors  of  the  rights  he  already 
I,  and  as  such,  is  not  binding  on  him. 


Agenor  Bosque,  under  whom  the  plaintiifs  claim,  purchas- 
ed a  plantation  in  the  parish  of  Plaquemines,  at  the  sale  of  the 
succession  of  Margurite  Troxler,  wife  of  Paturel,  contain- 
ing eleven  and  two-third  arpents  front,  by  the  depth  of  forty: 
and  described  in  the  act  of  adjudication  by  certain  mei£s 
^    and  bounds.     On  actual  measurement,  made  according  to 
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the  boundaries  described  in  the  act  of  sale  and  adjudication,  '••s^-^-''"    ^")"f!' 

J  June     1881. 

if  was  found  to  contain  thirteen  aq^ents  and  twenty-two  toi-  -^.^^^-^^ 

ses.     The  curator  of  the  succession  limited  Bosque,  the  pur-       ''^^^J^'^^ 
chaser,  to  the  quantify  of  arpents  purchased,  and  afterwards    "Iv^Rt  et  al 
sold  the  surplus  of  one  arpent  and  twenty-two  toises,  as  still 
remaining  a  part  of  the  succession. 

This  suit  is  instituted  to  recover  possession  of  this  surplus 
as  being  included  in  the  original  adjudication  to  Bosque. — 
This  district  judge  decided,  that  by  the  terms  of  the  adjudi- 
cation, a  complete  title  was  conferred  on  the  purchaser  of 
the  plantation,  according  to  the  defined  boundaries,  which 
controls  the  call  for  quantity.  The  plaintiffs  had  judgment 
for  the  surplus  of  one  arpent  and  twenty-two  toises,  as  having 
been  included  in  the  original  purchase  by  their  assignor,  Bos- 
que. 

Bosque  had  accepted  a  deed  from  the  curator,  limiting  him 
to  the  quantity  of  eleven  and  two-third  arpents,  and  when  the 
surplus  was  ascertained  and  sold,  as  still  remaining  a  part  of 
the  succession,  he  attended  and  bid  for  il ;  but  the  defendant 
Nivet,  became  the  purchaser.  The  district  judge  decided, 
that  this  acceptance  by  Bosque  was  made  through  error,  and 
was  by  no  meems  a  renunciation  of  his  rights  under  the  first 
sale. 

The  defendant  Nivet,  and  the  heirs  of  Madame  Troxler. 
whom  he  cited  in  warrant,  appealed. 

Pitot^  for  the  plaintiffs  and  appellees. 

Denis,  Vinot  and  M^  Calebs  for  the  defendants  and  appeN 
]ants. 

Porter,  J.  delivered  the  opinion  of  the  court. 

At  the  sale  of  the  effects  of  the  succession  of  a  certain 
Margurite  Troxler,  deceased,  Bosque,  one  of  the  plaintiffs 
in  this  suit,  became  the  purchaser  of  a  tract  of  land,  under 
the  following  designation: 

"A  plantation,  situated  in  the  parish  of  Plaquemines, on  the 
right  bank  of  the  Misnsgippi,  at  about  twenty-six  miles  be* 
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Eastern  ^»^*^^  low  the  city  of  New-OrlcaiM,  said  plantation  measiiring  ele- 
v^-v--^.^  ven  and  two-third  arpents,  fronting  said  river,  with  the  ordiD- 
MARiG.Kv       ary  depth  of  forty  arpents,  bounded  on  the  upper  line  by  the 

vs 

Nivi.T  RT  AL.    property  belonging  to  the  estate  of  the  late  Antoine  PatureL 

and  on  the  lower  line  by  that  of  Jean  Salvant,  together  with 
a  dwelling  house,  and  other  out  houses  thereon,  and  thereun- 
to belonging,  fences,  &c.  adjudged  for  the  price  of  $10,300. 

Previous  to  the  purchaser  giving  his  notes  for  the  price, 
conformable  to  the  terms  of  the  sale,  a  survey  was  made  oi 
the  premises,  the  eleven  and  two-third  arpents,  mentioned  in 
the  deed  of  sale,  were  measured  off,  and  boundaries  planted. 
This  survey  shewed  that  the  quantity  just  mentioned,  did  not 
embrace  all  the  land  contained  within  the  boundaries  expres- 
^d  in  the  ajudication ;  that  one  arpent  and  twenty-two  toi- 
scs  still  remained.  Bosque,  however,  accepted  the  eleven 
arpents  and  two-thirds,  as  the  quantity  bought  by  him,  took 
a  bill  of  sale  from  the  curator,  with  boundaries  conformable 
to  this  quantity,  giving  for  upper  limit  lands  of  the  succession, 
instead  of  those  of  Paturcl,  as  mentioned  in  the  adjudication, 
and  gave  his  notes  for  the  purchase  money.  The  curator  of 
the  succession,  afterwards  had  an  inventor}'^  made  of  the  one 
arpent  and  twenty-two  toises,  and  exposed  it  for  sale.  At 
the  auction,  Boscjue  appeared  and  bid  for  the  land,  but  it 
was  finally  adjudged  to  the  defendant  Nivet. 

This  took  place  in  the  year  1829,  in  the  month  of  Februa- 
ry, and  in  November  of  the  same  year,  this  action  was  insti- 
tuted. 

The  defendants  have  called  in  warrantee,  the  heirs  of 
Troxler,  amounting  to  forty-seven  in  number,  who  by  their 
answer,  have  put  at  issue  the  plaintifis  right  to  recover. 

The  court  below  gave  judgment  however  in  tlieir  favor, 
and  decreed  that  the  possessors  should  recover  over  against 
their  warranters,  the  amount  paid  for  the  premises.  The 
latter  have  appealed. 

Pending  the  suit,  Prosper  Marigny,  one  of  the  plaintiff 
sold  to  Gustave  Marigny,  the  title  in  the  premises  which  he 
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had  acquired  from  Bosque,  the  original  purchaser.    A  mo-  ^'^'^"^^^iggi'' 
tion^was  made  to  make  the  vendee  of  Prosper,  a  party  to  the       v^^/-'W 
suit.     It  was  opposed,  but  the  court  allowed  him  to  become       marigwy 
plaintiff.    It  has  been  contended  here,  that  the  judge  erred    nivet  bt  al.- 
in  permitting  this  addition  to  the  parties.  "^      7 

We  think  he  did  not:  a  third  party,  who  has  an  interest  in  the  plaintiff  sells 
a  cause,  may  intervene.  Such  is  the  general  principle.  J^pCTty  in  contort 
There  is  no  law  which  forbids  the  sale  and  purchase  of  land  ta  another,  the 
for  which  a  suit  is  pending,  nor  any  which  prevents  the  buy-  terrene  and  be- 
er from  becoming  a  party  to  the  action,  and  watching  over  action.*  ^^^  ^ 
the  rights  he  luis  acquired.  The  proceeding  does  not  in  any 
respect,  impose  additional  burthen  on  the  defendant,  and  it 
increases  his  security  for  costs. 

The  counsel  for  defendants  have  ai^ed  this,  as  a  case  in 
which  the  intention  of  the  parties,  must  control  the  expres- 
sions in  the  act  of  adjudication.  They  admit  that  if  that  act 
stood  alone,  the  plaintiffs  could  recover,  but  insist  that  the  ac- 
ceptance of  the  deed  of  sale,  by  different  limits,  shews  that 
the  quantity  mentioned  in  the  adjudication,  was  that  which 
formed  the  object  of  the  contract,  not  that  contained  in  the 
boundaries. 

The  plaintiff  replies,  that  his  acceptance  of  the  sale,  was 
caused  by  an  error,  in  regard  to  the  rights  previously  acquired 
by  him — ^that  if  the  quantity  had  been  less  than  the  eleven 
and  two-third  arpents,  he  could  have  been  compelled  to  pay 
the  whole  price,  and  that  where  he  took  the  risk  of  a  lesser 
quantity,  he  has  a  right  to  any  siuplus  that  may  exist. 

The  first  question  is,  whether  the  adjudication  conferred  a  ti- 
tle to  the  land  sold,  without 'a  deed  from  the  curator?  and 
the  second  is,  if  it  did,  to  what  quantity? 

We  have  positive  provisions  of  law  on  both  these  questions. 

By  the  3386  article  of  the  Louisiana  Code,  it  is  provided, 
that  the  "  ajudication  is  the  completion  of  the  sale,  the  pur- 
chaser becomes  the  owner  of  the  object  adjudged,  and  the 
contract  is  from  that  time,  subjected  to  the  same  rules  which 
govern  the  ordinary  contract  of  sale." 


MARIGKY 
HITST  JET  AL. 
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^■'**"^iMi^'      The  2601,  is  still  m6re  explicit,  it  declares  theadjudicaticc 

to  be  a  complete  title,  and  need  not  be  followed  by  an  act 
passed  before  a  notary. 

The  deed  therefore,  by  the  curator,  could  confer  no  bet- 
Theactofadju-  ^®^  ^*^'®*     ^he  buyer  was  the  owner  of  every  thing  strickfn 

dicatioD,  confers  a  offtO  him. 

complete  title    to       _,  ,  •        .        ,      ,  i  .  i        #•    i 

the  object  or  pro-  The  second  question  is  solved  by  an  article  of  the  same 
ip^htt^r /without  work.  If  anyone  sells,  or  alienates  a' piece  of  land,  frr»m 
any  deed,  or  act  Q^g  jjj^^j  boundary  to  another  fixed  boundary,  the  parchaser 

pasted  before  a  no-  •  '^  .       . 

tary,  by  the  seller,  takes  all  the  land  between  such  bounds,  although  it  give 

And  thepuicha-  ,  .  /.  i       ,    i  n    i  i-       •      l-      •  i 

ser,  who  buys  ac-  him  a  greater  quantity  of  land  than  is  called  tor  m  his  title. 
de&kite  and^fijEed  *^^  although  the  surplus  exceed  the  twentieth  part  of  the 
boundaries,    des-  quantity  mentioned  in  his  title. — Louisiana  Code,  850. 

cnbed  in  the  act  of  ^        ,  "^  .... 

adjudication,  uket  It  is  clear,  therefore,  that  the  purchaser,  in  this  instance^ 
tween  such  bounds  ^^^  acquire  all  the  lands  contained  between  the  boundaries^ 
!?.**»*^"i5  }^  P^«»  mentioned  in  the  act  of  ajudication. 

kima  greater  qOAB-  J 

tity«  than  that  cal-      We  must  now  inquire  if  he  has  lost  them? 

A  purchaser  who  The  acceptance  of  a  deed  of  sale,  containing  other  bound- 
r*^i' awmtfw  ^"^^  ^^^  '^^^  ^  ^"^  opinion  destroy  the  right  previously  ac- 
&an  what  is  con-  quired.    The  terms  used  in  it,  negfative  all  idea  of  the  par- 

tainedintheactof    .  -  .   . 

•^judication,  does  ties  intending  to  modify  or  change  the  original  contract.  It 
Aerighlhehasac^  refers  to  the  sale  at  atiction,  and  professes  to  cany  it  into  ef- 

quired  to  a  larger  f^^^^  There  is  no  consideration  expressed  in  it  for  the  re- 
amount  of  proper-  \ 

ty  under  the  sale,  nunciation,  or  abandonment  of  the  rights  the  purchaser  had 
of  a  deed,  under  acquired  by  the  adjudication.  It  does  not  express,  what  can- 
such  .^^J[*^^^^'  not  be  presumed,  a  donation — it  can  be  regarded  in  no  other 


ture  of  a  contract  licrht,  than  a  contract  entered  into  by  the  purchaser,  in  error 

entered     into    by    ^  j  r  ^ 

the  purchaser  in  of  the  rights  which  he  already  possessed,  and  as  such,  is  not 

error  of  the  rights  i  • j-  .  . * 

he  already  po^es-  bmdmg  on  him. 

is  not  binding  on      The  bidding  at  the  second  sale,  for  property  whidi  was 
^^'  already  his,  is  conclusive  evidence  of  this  error;  and  prevents 

the  party  to  whom  it  was  adjudicated,  from  claiming  any  ad- 
vantage from  the  acquiesence  of  the  plaintiff  in  the  sale. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed,  with  costs. 
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On  application  for  a  rehearing,  it  is  ordered,  adjudged  and  Eattern  District, 
lecreed,  by  consent  of  parties,  that  the  judgment  of  the  dis-       v^^v-^^ 
:rict  court  be  annulled  and  reversed;  and  it  is  further  order-       mariony 
3d  and  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
.he  defendant  one  arpent  and  twenty-two  toises  of  land,  in 
[ront,  with  the  ordinary  depth,  having  the  limits  mentioned 
in  the  petition,  together  with  the  costs  of  the  court  of  the  first 
instance,  those  of  appeal  to  be  paid  by  the  appellees. 


V9^ 
NIYET  ET   AL. 


CALDWELL  v:  BLOOMFIBLD. 
A.N     APPLICATION    FOR    A    MANDAMUS    TO     THB    JUDGE     OF 

THB    FIRST    DISTRICT. 

If  an  inflolvent  debtor,  id  actual  cuatody,  applies  for  the  benefit  of  the 
ineol  vent  laws,  makes  a  cession  of  his  property ,  which  is  not  accepted  by 
bis  creditors,  who  do  not  attend,  and  the  sheriff  is  appointed  syndic  by  the 
court,  to  receive  the  cession,  the  debtor  is  thereby  discharge  from  his  con- 
finement in  the  same  manner  as  if  the  creditors  had  attended  and  aceepted 
the  surrender. 

Where  creditors  are  cited  at  the  instance  of  an  insolvent  debtor  in  actual 
custody,  to  attend  before  a  notary  and  receive  a  surrender  of  his  property, 
and  fail  to  attend,  or  make  opposition  to  the  homologation  of  the  proceed- 
ings within  ten  days  after  they  are  returned  in^to  court,  they  have  the  au- 
thority of  res  judicata^  and  cannot  be  disregarded  by  the  creditors. 

A  surrender  of  property  by  an  insolvent  debtor  in  confinement  operates  a 
discharge  of  his  person  horn  imprisonment,  when  not  opposed,  and 
there  is  no  hrtaeh  of  the  oooditionf  of  the  bond,  occasioned  thereby, 
which  will  make  the  obligor  and  his  securities  responsible  to  the  plaintiff  in 
execution. 

The  defendant  was  imprisoned  on  a  ca.  sa.  by  the  plaintiff 
and  made  a  surrender  of  his  property  before  a  notary,  at 
which  his  creditors  failed  to  attend.  The  proceedings  were 
returned  into  courts  and  at  the  expiration  of  ten  days  were 
homologated,  without  opposition,  and  the  defendant  dis- 
charged out  of  custody,  without  any  formal  order  of  court. 
The  plaintiff  urged,  that  as  the  defendant  left  his  imprison- 
ment, he  had  forfeited  his  prison  bond,  and  made  himself 
and  surety  liable  on  it.     He  applied  to  the  district  judge  for 
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^^^^^uM^mi.  ^  ^'®  ^^  ^^^  sheriff  to  assign  tlie  prison  bond  to  him,  tlml  \w 

might  have  it  enforced  against  the  defendant  and  his  surety. 
Tlie  district  judge  refused  the  application,  and  the  plaintiff 

BLooMFjcLD,     presontcd  his  petition  to  the  supreme  court,  praying  for  a 

mandamus,  directed  to  the  district  judge,  commanding  him 
to  grant  the  rule  on  the  sheriff  to  assign  the  bond.  The  coort 
granted  a  rule  on  the  judgo  to  shew  cause  why  he  shofald  not 
■  comply  with  the  recjuest  of  the  plaintiffs  The  judge  answer- 
ed, that  he  considered  the  surrender  to  operate  a  release  and 
discharge  of  the  person  of  the  debtor  from  all  anterior  debts, 
when  no  charge  of  fraud,  or  opposition  to  the  proceedings 
on  the  surrender,  was  mode  within  ten  days:  and  that  there 
was  no  breach  of  the  condition  of  the  prison  bond*  Oo 
hearing  the  ease,  the  court  discharged  the  rule, and  refused 
the  mandamus. 

Macr  for  the  applicant. 

Porter,  J.  delivered  the  opinion  of  the  court. 

A  rule  was  taken  on  the  judge  of  the  first  district  to  shew 
(*.aii8e  why  he  should  not  direct  the  sheriff  of  the  parish  of 
New-Orleans,  to  assign  to  the  plaintiff  a  bond  given  by  the 
defendant  to  keep  the  prison  bounds. 

The  obligor,  it  appears,  went  beyond  the  limits  assigned 
to  him;  but  he  did  so  after  he  had  applied  for  the  b^iefit  of 
the  laws  made  for  the  relief  of  insolvent  debtors,  and  not  un- 
til afler  the  cession  offered  by  him  had  been  unobjected  to 
before  the  notary,  the  proceedings  returned  into  court,  and 
no  opposition  made  within  ten  days  thereafter. 

The  act  of  1817  provides  that  if  creditors  do  not  attend 
debtor,  in  actual  the  meeting  called  before  a  notary,  and  appoint  a  syndic, 

SIS*i^nc*lt'o?u?e  ^^^  ^"^  *^"  authorize  the  sheriff  to  receive  the  surrender 
infloivent  laws,  of  the  property,  and  perform  the  duties  of  syndic:  and  it  de- 
hi0property,which  clares,  that  if  no  opposition  is  made  within  ten  (til^s  after  the 
his"  creditore^ho  pw>ccedings  had  before  the  notary  are  returned  into  court, 
do  not  attend,  and  that  the  insolvent  debtor  shall  be  relieved  and  dischai^ 


0#. 
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from  every  imprisonment  for  debts  previously  contracted.  ^''^^'V^KgJf*' 
The  Louisiana  Code  also  provides  that  the  surrender  made 
according  to  the  forms  of  law,  operates  the  dischai^e  of  the 
restraint  of  the  debtor's  person,  and  delivers  him  fix>m  actual    bloomfieib. 
imprisonment. — Morecais  Diff,  vol,  %  439,  sec.  18.    433*  "     ,    ,^ 
tec.  vsi  and  39.     La.  Code,  2172.  pointed  syndic  by 

The  plaintiff  insists  the  rule  should  be  absolute,  cefve^Siirc^ion' 

1st,  Because  the  debtor  was  in  actual  custody,  and  being  ^®/®^5JlJ^f?r 
so  could  not  claim,  and  cannot  enjoy,  the  advantages  confer-  bu  confinement»in 

,  .      .1         ^    ^xoirv  the  same  maanef 

red  by  the  act  of  1817.  as  if  (be  crediton 

2d,  Because  the  judge's  order  did  not  direct  the  debtor  J^eptS^Sf  "^ 


to  be  dischaixed  out  of  custody.  '•?2?- 

»    r™     ..  .  .  Yfh»f»  reditcon 

L  The  first  proposition  may,  or  may  not,  be  true;  but  a&  we  cited  ettjie  in- 
the  plaintiff  was  regularly  cited  to  appear  befiH^  the  notaiy,  YenrdebtoTio 


and  did  not  attend,  and  as  he  failed  to  make  opposition  b©-  Jj^jj^^^^  *" 
fore  the  court  when  the  proceedings  were  returned  there,  notaiy  ud  receive 
the  regularity  of  these  proceedings  cannot  be  examned  in  property,  and  ftil 
this  way.  They  have  the  authority  of  res  judical  until  ap-  JJ^S^Son^to^e 
pealed  fix)m,  or  set  aside  by  an  action  of  nullity.  homologation    of 

*^  ^  'f  ^  tke     proceedingi 

II.  Whether  an  officer  who  had  a  debtor  in  aptiiat  Qfld  within  ten  daya 
not  constructive  custody,  might  not  refuse  to  take  on  him  to  turned  mto  court* 
judge  of  the  regularity  of  the  proceedings  f5poi»  which  it  fol-  ^on^of  rw^i^ 
lows  as  a  consequence  the  debtor  is  released  from  imprison-  f^^>  ^^m^^^'^'i^ 
inent,  and  require  an  ^tual  order  from  the  court  to  diat  ef-  the  creSton. 
feet,  we  need  not  in  this  case  inquire:  perhaps  he  migbt  p,^^^^SJ**,S  i2? 
The  question  presented  here,  is,  whether  there  has  been  aoWent  debtor  ia 
such  a  breach  of  the  condition  of  the  bond  as  makes  the  ob-  rates  a  diacharge 
ligor  and  his  sureties  responsible  to  the  plaintiff  in  executionT  fm^nlSuDMnt^^ 
The  answer  is  found  in  the  law  already  cited,  which  makes  whennot>p^oied« 

*^  and    there  is  no 

the  surrender  operate  a  discharge,  of  the  restraint  of  the  breach  of  the  con- 

d^^s  penm,  and  delivers  him  from  cmfinement.    A  judg-  S^id*"tto?! 

ment  of  the  court  could  not  add  to  the  effect  of  this  provision,  ^e'^^f^owSw 

Let  the  rflUe  be  discharged,  at  the  costs  of  the  applicant.    •"^  W»  securities 

®     '  ^^  responsible  to  die 

Lf  t>  plaintiff  in  ezeco- 

tion. 


MOMY 


'I.  I 


504  CASES  IN  THE  SUPREME  COURT 

Kait«ru     Diikiet.  CORUYOUU&S  m.   MOSSY. 

Jwu  18SI. 

APPXAL   PROM   THE    COURT   OP  THE   PIR8T   DISTRICT. 

^^i^^^^^i^gg         By  the  Eni^iah  courts  it  was  considered  s  breach  of  faith,  on  the  part  of 

vs  &e  Tender,  to  employ  bidders  or  puffers  at  aurtion.     If  the  o?mer  wished  Co 

prerent  a  sale  under  a  certain  price,  l\e  must  proclaim  the  lowest  bid  he 

would  take  fai  putting  Op  his  goods. 

Th*'  piirrb-ser  could  avoid  a  sale  at  auction,  made  by  the  aid  of  ptulfera  or 
priTate  bidden,  on  the  ground  that  his  assent  had  been  obtained  by  firandu- 
lent  practices,  on  the  part  of  the  vender,  or  hii  agent. 

A  purchase  made  at  auction,  is  similar  to  a  private  contract  In  both  a»- 
4€mi  is  necessary  in  each  party.  And  an  offer  to  sell  at  auction,  to  tlie  high- 
est bidder,  is  not  binding,  unless  the  auctioneer  a$seni  to  the  Hd  liiat  is 
made. 

So  where  property  is  put  up  at  auction,  and  the  plaintiff  becomes  the  high- 
est bidder,  the  auctioneer  may  reject  his  bid,  and  withdraw  the  property,  un- 
less  he  will  bid  a  certain  sum  more. 

The  plaintiff  bid  $3050  on  certain  lots  offered  by  the  de- 
fendant as  auctioneer,  at  public  sale.  The  advertisement 
stated  the  lots  were  to  be  sold  to  the  highest  bidder.  The 
auctbneer  bid  $50  over  the  plaintiff's  bid,  and  withdrew 
the  property  from  sale. 

The  plaintiff  institutes  this  suit  to  compel  the  auctioneer 
to  adjudicate  the  property  to  him  at  the  price  of  $3050, 
trhich  be  contends  is  the  highest  bid,  the  auctioneer  having 
no  right  to  bid. 

There  was  judgment  in  favour  of  the  defendant. 

Pichot  for  the  plaintiff  and  appellant. 

Morphy  for  the  defendant 

Porim-f  /'deliverad  the  opinion  of  the  ca^. 

The  defendant  was  employed  as  auctioneer,  to  diqxMeby 
pobKc  sale  of  certain  lots  lying  in  the  suburb  Mar^y .  They 
were  advertised  in  the  usual  way,  and  the  advertisement 
'Contained  an  express  declaration,  that  they  would  be  sold  to 
the  highest  bidder.  The  plaintiff  at^nded  the  sale,  and  bid 
higher  than  any  other  penon  exeept  the  auedonew,  who 
being  directed  not  to  sell  them  for  less  than  a  certain  sum, 
advanced  on  the  bid  of  the  plaintiff,  and  then  withdrew  the 
praperty. 
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This  action  is  brought  to  compel  the  auctioneer  to  make  '^^'®'"jJ^"i£J{' 
a  conveyance  to  the  plaintiff,  on  the  ground  that  he  was  the        ^^-^-^^ 
highest  and  last  bidder.  coRRvoLtKi 

The  judge  of  the  court  of  the  first  instance  was  of  opmion  mosst. 
that  no  action  lay  against  the  defendant,  and  dismissed  thtf 
petition.  He  was  also  of  opinion  that  under  the  2585th 
and  25S6th  articles  of  the  Louisiana  Code  there  was  no  sale, 
and  that  until  an  adjudication  the  owner  might  withdraw 
the  property. 

The  English  and  American  cases  on  the  subject  of  own- 
ers employing  puffers  at  auction,  have  been  collected  in  Liv- 
crmore  on  Affencu,  and  by  Chancellor  Kent  in  his  Commen-     By  the  Engiiifc 

^       ^  .  courts  it  wtk  eon- 

tories.  The  first  English  decisions  went  so  far  as  to  consider  sidered  abreachof 
it  a  breach  of  faith,  on  the  part  of  the  vender,  to  employ  ^f  the"Tender  to 
any  one  to  bid  for  him  at  an  auction,  or  to  privately  bid  on  •™F^oy  Wddert  or 

''  .  .  pufien  at  auctioo. 

his  own  goods.  They  established,  that  if  he  wished  to  pre-  If  the  owner  wish- 
vent  a  sale  at  an  under  price,  he  must  order  them  to  be  put  g^ie  unden^^cor- 
at  his  own  price.  Tliis  was  the  doctrine  of  Lord  Mansfield.  *^£^^*the  kSr^ 
Very  eminent  judges  of  that  country,  however,  have  since  est  bid  he  wooid 

.  take  in  puttiiM|iip> 

questioned  whether  the  rule  had  not  been  laid  down  too  his  §oo&. 
broadly.  Sir  William  Grant  seemed  to  think  that  if  bid- 
ders were  employed  by  the  ownersi  merely  for  the  purpofe 
of  taking  advantage  of  the  eagerness  of  those  who  were  bona 
fide^  and  in  erder  to  screw  them  up  and  enhance  the  price, 
it  would  be  a  fraud;  but  that  he  might  lawfully,  even  without 
making  the  fact  publicly  kno¥m,  employ  a  person  to  bid  for 
defensive  precaution,  and  with  a  view  to  prevent  a  sale  at 
an  under  value.  Lord  Rosslyn,  in  the  case  of  Steele  vs.  Ett- 
maker  J  suggested  that  the  tone  of  Lord  Mansfield's  morality 
was  perhaps  too  lofty  for  the  common  transaction  of  busi- 
ness; Chancellor  Kent,  however,  is  of  opinion  that  it  is  not; 
and  seems  to  consider  that  good  faith  and  sound  policy, 
both  require  an  adherence  lo  the  rules  established  by  the 
earlier  cases.  He  intimates,  too,  that  such  is  the  later  deci- 
sions of  Westminster  Hail.  If  there  be  any  such,  they  have 
not  fallen  under  our  observation. — Kenfe  Com,  vol,  3,  436 
and  437.     Livermore  on  Agency^  335  and  346. 
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Eattero   ^'^^t     The  case  now  pretenled  docs  not  require  Uub  court  to 


state  what  conclusion  it  would  come  to,  on  facts  similar  to 

coBmvoi.LBs     tiiQgg  which  have  produced  the  difference  of  opinion  just  al- 

MOf  ST.         luded  to.  In  all  these  cases  the  adjudication  had  taken  place; 

""■"■"""^■"■"^  the  contract  was  complete  so  far  as  a  proposition  on  one 

The    purdiMer 

covid  Avoid  a  asle  side,  and  acceptance  on  the  other  could  make  it;  and  il  was 
%  ^Tttid^or  pu^  ^  purphaser  who  sought  to  avoid  it,  on  the  ground  that  his 
jwML^ogroimd  **^*^^  ^^  been  obtained  by  fraudulent  practices  on  the  part 
diftt  bif  t»ent  had  of  the  vender,  or  his  agents.  In  the  present  instance,  an  at- 
fraudnlent  pncS  tempt  is  made  tocarry  thedoctrine  much  further,and  to  make 
Sei^nder  OT  hk  ^hesealleged  acts  of  fraud  notmerelythe  means  of  avoiding  a 
H^^'  contract,  but  to  lay  them  as  grounds  for  declaring  one  to  ex- 

ist, although  the  party  by  whom  they  were  practised,  failing 
to  draw  the  bidder  up  to  the  price  he  wished  to  obtain,  re- 
fused his  assent  to  the  proposition  made  to  him.       , 

To  this  length  we  cannot  go.  The  books  quoted  by  the 
counsel  for  plaintiff,  lay  down  the  rule  that  a  bidding  at  auc- 
tion may  be  retracted  before  the  hammer  is  down:  that  eve- 
ry bidding  is  nothing  more  than  an  offer  on  one  side,  vrtiich 
is  not  binding  on  either  side  until  it  is  assented  to. — ^2  Kenfi 
Cam.  424.     Payne  vs.  CanCj  3  Term^  148. 

The  rule  tims  laid  down  would  decide  this  case  in  favour 

of  the  defendant;  but  as  we  prefer  settling  cases,  when  we 

can,  on  the  positive  provisions  of  our  law,  instead  of  those  of 

other  countries,  we  shall  recur  to  our  Code  for  the  rules 

which  must  govern  us. 

A  purehaM  Hiade      ^®  cannot  distinguish  between  a  proposition  made  to  pur- 

at  auctkm  ia  auni-  chase  at  auction,  from  that  which  may  take  place  in  a  pri- 

cootract:  m  boUi  vate  contract.     Assent  is  required  from  both  parties,  in  each 

JJ^J]J^"J^*"JJ2  njode  of  contracting,  before  the  agreement  is  complete.  The 

aft  oftr  to  aeU  at  offer  of  the  proprietor  to  sell  to  the  highest  bidder,  is  not 

action  to  the  high-  ^    ^  ^ 

•at  ladder,  is  not  mqre  binding  on  him  than  if  he  had  offered,  by  a  private 


auctioneer  aMeot  communication  to  a  purchaser,  to  take  a  sum  certain  for  hb 
2  *;:'*'*"- p«,pcrty. 

Would  that  pn^>osition,  if  accepted,  bind  the  owner?    No; 
for  after  the  acceptance  he  could  still  retract.     The  1795th 
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article  of  the  Louisnum  Code  expressly  declares  that  **the  fi»tem    Dutriet, 

"^        ^  June   1831. 

party  proposing  shall  be  presumed  to  continue  in  the  inten-        ^^0ryr^^ 
tion  which  his  proposal  expressed,  if  on  receiving  the  un-     cobhwollbs 
qualified  assent  of  him  to  whom  the  proposition  is  made,  he        mosst, 
does  not  signify  the  change  of  his  intention.    That  change 
of  intention  was  signified  in  this  instance,  and  the  case  does 
not  come  within  the  exception  in  the  next  article — of  a  pro-  perty  »  put  op  ai 
position  being  made  in  such  terms  as  evince  a  design  of  giv-  ^^^  ^oiSS 
ing  the  other  party  the  right  of  concluding  the  contract  by  ^^  highest  bidder 
his  assent.    That  design  can  hardly  be  presumed,  in  a  case  m&v  ^ject  his  bid, 
where  three  parties  might  successively  bid  $100,  $200,  and  ^perty  ^Lb  he 
$300,  for  pn^rty  worth  thousands.— io.  Code,  1795  and  ^^^  ^^'*^'' 
1V96. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


'  21607, 

47  isaer 

VrOAKMJiy  v$.  U>r8X7RdJ^E  COMPMfY.  J1JW4 

APPEAL     FROM     THE    COURT    OF   THE    PARISH    AND    CITT 

OF    NEW-ORLEANS. 

The  intention  both  of  the  obligor  and  obligee  must  be  sought  for  in  the 
true  meaning  and  spirit  under  which  the  agreement  was  made,  as  expressed 
in  Uie  written  instrument 

la  die  coDstmction  of  OTeiy  imrtrument  the  ordiiiaiy  and  legal  meaaing  of 
words  must  be  taken  into  consideration. 

The  common  and  ordinary  acceptation  of  the  word  hou8t^  embraces  every 
thing  appurtenant  and  accessary  to  the  main  building;  so  in  legal  accepta- 
tion, die  sale  of  a  bouse  carries  along  widi  it  whateyer  may  be  necessary  to 
a  full  and  completa^enjoyment  of  die  thing  sold. 

Where  a  house  is  insured,  the  back  buildings  wiU  be  considered  as  acces- 
saries to  the  main  building,  and  embraced  by  the  policy. 

The  focts  are  stated  in  the  opinion  of  the  court,  delivered  by 

Mathews^  J. 

This  is  a  suit  brought  on  a  policy  of  insurance,  as  set  forth 
in  the  petition,  to  obtain  indemnity  for  the  loss  of  property 
consumed  by  fire. 

The  cause  was  submitted  to  a  jury  in  the  court  below. 
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^*'**' j-i^'tSai '  ^^  found  a  verdict  in  favour  of  the  plaintiff  for  the  vahie  of 

the  property  defltroyed,  and  also  assessed  damages  against 
the  defendants,  for  a  noncompliance  with  the  obligations  of 
their  contract.  Judgment  being  rendered  in  pursuance  of 
this  verdict,  the  latter  appealed. 

The  only  difficulty  which  occurs  in  the  decision  of  this 
case,  arises  out  of  the  description  of  the  property  insured,  be- 
ing too  general  and  indefinite  to  give  that  clearness  and  cer- 
tainty, which  it  is  desirable  should  prevail  in  all  contracts. 
The  property  on  which  the  insurance  was  effected  is  des- 
cribed to  be  ^wo  houses,  situate  in  Dorsier*street,  adjoining 
the  City  Hotel,  between  Custom-House  and  Canal-streets, 
being  Nos.  5  and  7,in  the  cityof  New-Orleans,  in  equal  por- 
tions, ten  thousand  dollars,**  &c. 

Following  this  description  of  the  property  and  price  fixed, 
the  obligations  assumed  by  the  company  are  expressed,  un- 
der sundry  conditions,  either  suspensive  or  in  avoidance  of 
the  contract,  all  on  the  same  page,  signed  by  its  proper  offi- 
cer, with  its  seal  affixed.  On  the  third  page  of  the  same 
sheet  of  paper,  are  found  a  number  of  articles,  purporting  to 
be  conditions  of  insurance,  as  established  by  the  company. 
The  first  of  these  articles  states  that  *^persons  applying  for 
insurance  on  buildings,  are  to  deliver  into  the  office  the  fol- 
lowing particulars,  viz.  of  what  materials  the  walls  and  roof 
of  each  building  are  constructed,  as  well  as  the  construction 
of  buildings  contiguous  thereto;  whether  the  same  are  occu- 
pied aB  private  dwellings,  or  how  otherwise;  where  situated; 
also  the  name  or  names  of  the  present  occupiers.  Each  build- 
ing must  be  separately  valued,  and  a  specified  sum  insured 
thereon,**  &c. 

The  evidence  of  the  case  shews  that  the  main  houses,  or 
building  insured,  are  situated  in  the  place  designated  in  the 
description  as  contained  in  the  body  of  the  policy;  that  they 
are  used  as  counting  and  store-houses;  that  the  whole  lot  on 
which  they  are  placed,  is  enclosed  by  the  outer  walls  of  these 
houses  and  a  continuation  of  said  walls  to  the  extreme  rear 
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of  the  lot,  where  two  other  smaller  houses  are  built,  for  the  ^•■**'%^g8,*'   ' 
pur{>ose  of  storing  merchandise,  leaving  a  small  yard  be-       v^^^^^ 
tweenthe  front  and  rear  buildings,  on  the  ends  of  which  are      woBKai  ah 
kitchens  and  privies,  for  the  use  of  the  occupants  of  the      iirs.  com. 
counting-houses.     On  the  31st  of  March,  1830,  the  two 
houses  in  the  rear  were  entirely  destroyed  by  fire,  as  well  as 
the  kitchens  and  privies,  and  a  slight  injury  done  to  the  main 
buildings.    The  loss  to  the  owner  is  estimated  at  $4553,  by 
witnesses  called  to  establish  that  fact.    The  jury  gave  a  ver- 
dict for  $4517  36,  and  $400  damages,  the  former  being  the 
sum  claimed  by  him  for  his  loss. 

The  counsel  for  the  defendants  assumed  in  argument  tfatxt' 
the  questions  on  which  a  correct  decision  of  this  cause  de- 
pends, are  merely  legal,  and  must  be  solved  by  a  just  inter- 
pretation of  the  written  contract  entered  into  between  the 
parties.  In  this  position  we  agree  with  him,  and  that  the  in- 
tention both  of  the  obligors  and  obligee  must  be  sought  for 
in  the  true  meaning  and  spirit  under  which  the  agreement 
was  made,  as  expressed  in  the  written  instrument.  In  pro-  iii^^  intentioii 
ceedinir  to  this  interpretation  or  construction,  we  shall  leave  bo^^o^^*  obligor 

,  >ncl    oblieee  must 

entirely  out  of  view,  the  article  of  the  conditions  of  insu-  be  sought  for  in 
ranee,  so  much  relied  on  in  favour  of  the  appellants;  first,  and  spirit  under 
because  its  provisions  are  not  incorporated  in  the  body  of  ^^^  wL^mtSe^ 
the  policy;  and,  secondly,  because  a  compliance  with  its  re-  expressed  in  flie 

.r.  ,  .  ,  ^  written  inrtrument 

quisitions  does  not  seem  m  any  other  manner  to  have  been 
imposed  on  the  appellee  by  the  insurers. 

In  the  construction  of  every  instrument,  the  ordinary  and 
legal  meaning  of  words  must  be  taken  into  consideration.  In  ..  J^  ^*  ere**™*^^ 
the  present  case  we  must  inquire  what  the  parties  to  the  strument  the  ordi- 
contract  meant  by  the  word  house.  In  the  common  and  or-  meaning  of  words 
dinary  acceptation,  every  thing  appurtenant  and  accessary  J^IJ^deratiML  "*^ 
to  a  main  building  would  be  embraced  by  this  word:  e.  ff.  _. 
if  the  plaintifi*  had  made  sale  of  his  property  in  Dorsier-  and  oidinarf  m- 
street,  and  told  an  acquaintance  that  he  had  sold  his  two  ^5''2m«#«,  m- 
houses  there  situated,  the  understanding  would  be  that  he  ^^'^  ^7^  2l 
had  sold  the  main  buildings,  together  with  all  others  on  the  c 
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^^"^^^June^i  ^*    So  in  a  legal  acceptation,  a  sale  of  a  house  carriesjaloog 
s^^.v'.w/       with  it  whatever  may  be  neoeasary  to  a  fiiU  and  complete 
^"'""^'^      enjoyment  of  the  thing  sokL-^&e  3  Bacon  Ab.  p.  396. 
1H8.  COM  We  have  no  doubt  of  the  intention  of  the  insured,  in  the 

rrr  I~r  present  instance,  to  secure  an  indemnity  by  the  contract  of 
sal  acceptation^  insurance,  'on  all  and  every  part  of  his  buildings  on  the  bt 
cJrieflVoi^  with  ^  ^  Street  where  they  are  described  as  Mtuated;  this  en- 
be  ne  wiw  to  *  a  ^^^^^  appears  from  the  payment  (annually)  of  a  premium 
fun  and  complete  commensurate  with  the  entire  value  of  the  whole:  and  as 
Uiur^M*  ^  ^  the  insurers  seem  to  have  waived  a  compliance  with  the 
Sf  ^^^i^i^  *^SJe  ^'^ditions  required  by  their  first  article  on  the  subject  €^d^- 
WkbuiMinn  wil  ^^iption  an4  valuation,  it  is  just  to  presume  that  they  took 
scceaaary  of  Ote  on  themselves  the  nA  of  loss  by  fire,  of  the  entire  property 
conbnoed  bf  the  intended  to  be  insured,  in  the  whole  and  in  all  its  part& 
vo^^.  ^)^  back  buildings  being  of  inferior  value,  and  capable  of  ac- 

cess only  through  those  on  the  front,  may  fairly  be  canad- 
ered  as  accessaries  to  the  latter,  and  embraced  by  the  policy. 
A  different  conclusion  would,  probably,  be  correct  where  the 
*  valuation,  and  consequent  premium  on  front  buildings,  should 
be  shewn  to  be  wholly  inadequate  to  the  real  value  of  store- 
houses in  the  rear  of  a  lot  According  to  our  best  considera- 
tion, given  to  this  case,  both  in  weighing  the  evidence  and 
consulting  the  law  applicable  to  the  subject,  we  aie  of  opin- 
ion that  the  plaintiff  ought  to  be  indemnified  for  the  loss  of 
which  he  complains.  But  it  must  be  confessed  that  we  have 
arrived  at  this  conclusion  not  vntbout  doubts.  If  we  have 
doubted,  well  may  the  insurers  have  done  so,  in  regard  to 
their  responsibility  under  their  contract;  being  interested  to 
view  it  in  the  most  favorable  light  for  themselves;  and,  con- 
sequently, the  present  is  believed  not  to  be  a  case  in  which 
damages  should  be  assessed  against  them  on  account  of  the 
inexecution  of  their  contract. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  avoided,  reversed,  and  an- 
nulled. And  it  is  fiirther  ordered,  adjudged,  and  decreed, 
that  the  plaintiff  and  appellee  do  recover  from  the  defend- 
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ant  and  appellants,  the  sum  of  four  thousand  five  hundred  ^■***'^J^'*i^J' 
and  seventeen  dollars  and  thirty-six  cents,  withcostsln  the       v^v^^* 
court  below;  those  of  the  appeal  to  be  borne  by  him.  work  maw 

INS.   OQM. 


MILLAUDOJ^  9$.  LAPICE, 

Tbe  tapreme  court,  wbils^  sittiDg  in  the  ewtem  district,  durirg  the  term 
prescribed  by  the  constitution,  virill  not  transact  business  arising  in  the  was- 
tern. 

This  was  a  rule  on  the  judge  of  the  sixth  judicial  4istrict,^ 
presiding  at  the  seventh,  to  shew  cause  why  a  mandamus 
should  not  issue  to  him  to  grant  an  appeal  from  a  judgment, 
rendered  by  him,  overruling  certain  exceptions  to  an  attach- 
ment sued  out  in  the  parish  of  Concordia,  by  L.  M illaudon 
vs.  P.  M.  Lapice. 

In  answer  to  the  rule,  the  judge  replied  that  the  judgment 
was  not  final — but  interiocutory,  aiyl  no  appeal  would  lie 
from  such. 

Martin,  J.  delivered  the  opinion  of  the  court, 

A  rule  to  shew  cause,  why  a  mandamus  should  not  issue 
to  the  judge  of  the  sixth  district,  commanding  him  to  allow 
him  an  appeal  from  a  judgment  lately  rendered  by  him,  in  the 
district  court  for  the  parish  of  Concordia,  in  the  seventh  dis- 
trict. He  has  shewn  cause.  But  the  party  in  whose  favor 
was  rendered  the  judgment,  from  which  an  appeal  is  pray- 
ed, has  contended  that  we  are  without  authority,  while  sit- 
ting in  one  district,  to  act  on  any  business  of  the  other. 

We  are  directed  by  the  constitution,  to  sit  in  New  Or- 
leans during  the  months  of  November,  December,  January, 
February,  March,  April,  May,  June  and  July,/or  the  eastern 
district;  aqd  during  the  rest  of  the  year  fcr  the  western  dis- 
trict* The  supreme  court 

It  it  now  asked  of  us  to  transact  business  for  the  western  tt«  Mitmd&triiS 

M3 
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Eaitem  District,  district  at  Ncw  Orleans,  in  the  month  of  June,  i.  e.  at  a  place 
Ns^>v-^/       and  time,  quite  different  from  those  that  have  been  provided 
MiLLAVDoir     for  by  the  constitution. 
I.APICC.  It  is  urged  the  district  judge  has  shev^n  cause,  and  thereby 

— ; waived  any  objection  on  his  part,  and  therefore  we  can  act 

pJ^cnbed\y*1Se  Admitting  what  is  extremely  doubtfiil,  that  the  coDaent  ol 
coMtitution,  will  parties  would  authorize  us  to  act,  that  of  the  party  in  Bosses^ 

not  tnoMct  bu«-  *^  ^  r       j        r 


new  arising  in  the  sion  of  the  judgment,  is  wanting. 

western.  jo  ^^         ^ 

It  is  therefore  ordered,  that  the  rule  be  discharged  at  die 
costs  of  the  applicant. 


APPEAL     FROM     THB     COURT     OF     THB     THIRD    TOSTRICT^ 

THE    JUDGE    OF   TtlE    DISTRICT    PRESIDING. 

In  a  case  involTing  accounts  of  fcrty  yean  standing,  tlie  verdict  of  a  \vsi 
bas  less  weight  than  in  other  cases;  because  it  requires  operatioDs  not  eanij 
performed  in  a  court  or  jury  room. 

The  executor  cannot  prore  that  a  receipt  of  the  plaintiff  for  fjeynwutt 
made  by  the  deceased,  as  attorney  for  the  defendants,  embraced  a  larger  sua 
than  was  actually  paid — ^this  would  be  proving  a  negative.  Nor  can  he  ms^ 
port  his  testimony  by  an  account  between  the  plaintiff  and  the  deceased; 
for  the  defendants  are  no  p^^  to  it. 

Interest  cannot  be  allowed  on  a  judgment  given  for  the  balance  of  an  3c| 
count  between  the  parties,  where  payments  have  been  made  for  costs,  a&i 
on  other  accounts. 

This  suit  has  been  of  long  standing,  and  embraces  a  van< 
ety  of  money  transactions,  which  cannot  be  explained  in  dfr 
tail;  nor  would  it  afford  any  usefiil  information  to  do  «| 
All  the  facts  necessary  to  a  full  understanding  of  the  case,  an| 
stated  in  the  opinion  of  the  Coutf. 

Moreau  lAslet^  for  the  plaintiff  and  appellant. 

Martin^  /.  delivered  the  opinion  of  the  court. 

The  heirs  sued  for  a  balance  due  by  their  ancestor,  wh<l 
was  surety  of  Pollock,  the  plaintiflPs  original  debtor,  content) 
ed  their  ancestor  had  paid  more  than  he  owed,  and  set  up  \ 
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lemand  in  reconvention.    They  had  judgment,  and  the  plain-  ^"*X»e^"i8ti.* 
iff  appealed.  v-^-v-w^ 

The  case  was  tried  by  a  jury,  who  had  to  examine  trans-        "^^f* 
.ctions  of  about  forty  years  standing.    In  a  case  like  this*  cow  way  kt  al. 
fieir  conclusions  have  less  weight  than  in  others,  because  it     i^acaiemvoi  - 
cquiros  operations  not  easily  performediii  the  court,  or  in  the  ing   accounti   of 

forty  yetni  stand- 
lUy  room.  ^         ing,  dieveidictof 

It  has  appeared  to  us,  the  plaintiff  has  clearly  shewn  his  ^e^thuAin  otT 
laim,  .by  a  judgment  against  PoUock,  made  executory  ?*  «^5  boetuie 
gainst  the  surety,  for  twenty  thousand  one  hundred  and  eigh-  tioos  not  oMUy 
»en  dollars  twenty-two  cents;  and  for  coits  against  the  prin-  Sourtorjory  room^ 
ipal  and  surety,  two  thousand  one  hundred  and  thirteen  dol-  n^^^"* rtia?« 
rs  eighty-seven  and  a  half  cents,  being  twenty-two  thou-  receiptof  the  plain 
md  two  hundred  and  thirty-two  dollars.  made  by  &e  de- 

The  defendants  have  produced  the  plaintiff's,  for  fifteen  Z^^'Z^^u, 
lousand  eight  hundred  and  fifteen  dollars.  embraced  a  larger 

"  .  sum  than  was   ac- 

The  plaintiff's  receipt  to  D.  Clark,  their  attorney,  one  tually  paid--ihis 
lousand  eight  hundred  and  forty  dollars,  sixty-two  and  a  negative*!  ^NorMn 

aJf  cents.  ^^  support  his  tes- 

timony  by  an  ac- 

They  claim  credits  for  the  proceeds  of  a  tract  of  land,  count  between  the 
r  Pollock,  sold  by  plaintiff's,  four  thousand  and  three  dollars,  deceased,  for  the 
ad  fifteen  cents,  being  twenty-one  thousand  six  hundred  and  pa^^^ll^t  "*  °° 
Ay-eight  dollars,  seventy-seven  and  a  half  cents. 

Leaving  a  balance  due  to  the  plaintiff,  of  five  hundred  and 
iventy-three  dollars,  twenty-three  cents. 

The  plaintiff 's counsel  has  attempted  to  reduce  the  credit, 
aimed  on  the  receipt  to  Clark,  by  the  deposition  of  the  ex- 
:utor  of  the  latter,  who  deposes,  that  the  whole  sum,  men- 
3ncd  in  the  receipts,  was  not  paid — and  the  deposition  is  at- 
mpted  to  be  supported  by  an  account  current,between  Clark 
id  the  defendants,  in  which  they  are  debited  for  a  less  sum;  he  allowed  in  a 
It  this  cannot  be  admitted;  the  executor  could  not  prove  a  iheTdM^^rf  mI 
»ffative,  and  the  account  current  affords  no  evidence  aiminst  •5<^o'^*   between 

.     .^  ^  the  parties,  where 

e  plaintiff,  who  was  not  a  party  thereto.  payments      hare 

The  plaintiffhas  claimed  interest  on  his  judgment,  and  dis-  costs,  and  en  oth- 
irsementsfor  costs.  This  has  appeared  to  us  inadmissable  *'  "^""^^^ 
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♦ 

EMtem   DMrict.  Iq  the  case  of  Saimdres  v$.  Taylor,  7  Mairinf  N.  S.  14., 

v^*^^,.,^/      we  reversed  a  judgment  of  the  parish  court,  which  allowed 

vAVDtir        interest  on  a  judgment— iio  law  existing  for  such  an  allow- 

coifWAT  KT  AL.  auce. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  th  e 
judgment  of  the  parish  court  be  annulled,  avoided,  and  re- 
versed, and  that  there  be  judgment  for  the  plaintiff  for  the 
sum  erf*  five  hundred  and  seventy-three  dollars  and  twenty, 
three  cents,  with  costs  in  both  courts. 


ft  5141 
1881 


GASqUST  9f    CO.   9$.  JOBJ^TOJV'-^BHEWSTBMSr    IfrTEJL' 

VKNTXG. 

flOSiaSI  APPBAL  PROM  THE   COURT   OF   THE    FIRST   DISTRICT. 

Wliors  A  obCiinf  •  letter  of  credit,  but  before  it  if  preseoted,  the  pereoni 
«1m  fi?e  it,  kMDS  coofideace  in  A,  direct  him  not  to  me  it,  but  he  aftei^ 
wards  preeenti  and  uiee  it,  eontraiy  to  directione,  by  putchenng  goods  co 
te  ftitfa  of  it  firom  B.,  iiidi  use  is  a  fraud  practiced  on  B,  which  autfaoriies 
hia  to  claim  tiie  goods,  in  preference  to  an  attaching  creditor  of  A. 

A  fiwdulent  porehsser,  who  obtaiiis  piopeity  by  a  fraudulent  represen- 
Intioo,  acquiies  only  the  naked  possessioa,  which  gives  no  right  to  any  of  his 
oeditoit  to  atlnch  it  in  his  hands 

The  phiintifis  sued  out  a  writ  of  attachment  against  the 
propel  ty  of  the  defendant,  a  nonresident,  and  obtained  judg- 
ment The  interveners  opposed  the  sale  of  a  quantity  of 
hats,  which  had  been  attached,  and  which  were  sold  by  them 
to  the  defendant  In  their  petition  they  charge,  that  the 
defendant  represented  himself  as  authorized  to  draw  on  the 
house  of  Fisher,  Buiice  &  Watson,  which  representaticHi 
they  alleged  was  false  and  fraudulent  Their  petition  con- 
cluded with  a  prayer  for  a  recision  of  the  sale  to  Johnson, 
an  the  ground  of  fraud,  and  for  restitution  of  the  property. 

It  appeared  firom  the  evidence  that  the  defendant  had  ob- 
tained from  Fisher,  Burke  dc  Watson,  a  letter  of  credit, 
which  be  was  afierwards  verbally  requested  by  them  to  re- 
turn.   To  this  request  he  made  no  objection,  but  could  not. 
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at  the  moment,  lay  his  hands  on  the  letter;  he  assured  them,  E«atem  l>'jtrict, 
however,  that  the  letter  should  not^be  used.     Nevertheless,       v.^s>^^^ 
it  was  afterwards  exhibited  by  him  in  New-York,  and  en  the  GAsqitcr  bt  al 
faith  of  it  he  purchased  the  goods  from  the  interveners.  jornson 

There  was  judgment  tor  the  plaintiffs  in  the  court  below, 
and  the  interveners  appealed. 

Strawbridge  for  appellant 

M' Caleb  and  SlideU  for  appellee. 

Martin^  J.  delivered  the  opinion  of  the  court. 

Brewster  et  al.  intervened,  in  this  case,  to  claim  a  quanti-  ' 

ty  of  hats,  part  of  the  property  attached,  sold  by  them  to  the 
defendant,  on  the  ground  of  fraud  used  by  the  latter  in  ob- 
taining them.  Their  claim  was  disallowed,  and  they  ap- 
pealed. 

The  facts  of  the  case  are  these: — Johnson,  who  had  ob- 
tained  from  Fisher,  Burke  &  Watson,  of  this  city,  a  letter  of 
credit  for  the  appellant  at  New- York,  lost  by  some  means 
the  confidence  of  these  friends  of  his,  and  they  requested 
him  not  to  make  use  of  the  letter,  but  return  it.  To  this  he 
assented;  but  found  his  way  to  New- York,  where,  on  pro- 
ducing the  letter,  he  obtained  the  hats,  and  gave  the  appel- 
lants a  bill  on  Fisher,  Burke  &  Watson,  who  soon  after 
failed. 

The  appellant's  counsel  has  urged  that  these  facts  estab- 
lish  a  fraud  in  Johnson,  which,  were  the  hats  still  in  his  pos- 
session, would  authorize  them  to  claim  them  back;  and  that 
the  attachment  by  his  creditors  does  not  affect  his  claim. 

The  i4)pellee's  counsel  has  urged  that  the  sale  was  fair  and 
bona  fide,  not  only  so  far  as  the  interests  of  third  person^ 
were  concerned,  but  in  regard  also  to  those  and  the  expec- 
tations of  the  appellants,  who  gave  credit  to  the  defendant  on 
the  faith  of  a  letter  of  credit,  which  bound  the  writers,  who 
could  not  exonerate  themselves  from  their  responsibility  by 
alleging  a  revocation  of  the  credit,  whilst  they  suffered  the 
defendant  to  retain  the  letter; — that  if  the  appellee's  sold  on 
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^*****Jiiii«  iMi^'  the  guarantee  of  Fisher,  Burke  6l  Watson,  no  fraud  was 
^.^«..^,.^^       practifeed  on  them;  for .  they  fiilly  acquired  it    If,  oq  tha 

oAiHVBT  BT  AL  contnuy,  they  trusted  the  defendantii  and  were  aatisfied  to 
joHHfo.'f  look  to  him,  the  length  of  credit  they  gave  is  evidence  of  their 
wantof  intention  to  retain  any  lien  on  the  goods,  as  ttiecredit 
was  given  to  enable  the  vendee  to  raise  money  to  pay  for  the 
goods  by  the  sale  of  them:  and  this  court  has  decided  that 
when  the  party  can  sell,  the  creditors  may  attach. — OHvin 
vs.  Towles,  2  Martin^  93;  Dunford  vs.  Brooke's  sjmdics* 
3  Martin^  3Z7;  Norris  vs.  Mumford,  4  id.  20;  Ranisay  vs. 
Stephenson,  5  id.  23. 

The  counsel  for  the  appellants  has  relied  on  the  cases  of 
BuiBngton  et  al.  vs.  Graush  et  al.  15  'Mass.  Rep.  Coay  vs. 
Irwin  et  al.  2  Mason^  239.  Dewolf  vs.  Butler,  4  Maaan^ 
289;  and  Allison  vs.  Mathews,  3  Johnson^  235, — in  suf^port 
of  his  allegation  of  fraud. 

He  has  uiged  that  in  the  cases  relied  on  from  Martin^ 
this  court  said,  that  where  the  debtor  can  sell,  his  creditors 
can  attach:  but  the  decision  of  that  case  must  be  confined  to 
those  similarly  circumstanced;  t.  e.  when  the  opposing  cred- 
itor has  an  imperfect  title,  (the  possession  yet  remainii^  in 
the  vender,)  the  attaching  creditor  will  hdd  the  property; 
the  sale,  as  to  third  persons,  being  completed  by  the  delive- 
ry alone:  and  he  has  referred  us  to  the  case  of  Torregaiut 
Segura's  syndics,  2  Martin,  N.8. 158;  in  which  we  held  that 
after  the  insolvent  had  transferred  to  his  creditors  a  slave, 
the  price  of  which  he  had  not  paid,  his  endorser  becoming 
subrogated,  by  pajdng  it,  to  the  rights  of  the  vender,  could 
demand  a  .recision  of  the  sale,  and  recover  the  slave.  He 
has  cited,  finally,  the  case  of  Armour  vs.  Cockbum,  4  Mar- 
tin, N.  S.  666;  in  which  we  held  that  if  the  consignee  pro- 
mises to  sell  the  goods  and  pay  the  proceeds  to  a  creditor  of 
the  consignor,  (the  promise  being  accepted  by  the  creditor) 

a  letter  of  credit,  the  goods  Cannot  be  attached  to  his  prejudice  by  any  other 

^L^M^epJ'-  creditor.— Cti;.  Code,  2010  and  3109.    Code  of  Practice,  23. 

SODS  who  gave  it,      The  exhibition  of  the  letter  of  credit,  under  the  circum- 
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Stances  of  this  case,  was  clearly  a  fraud,  practised  by  the  ^^^^^j^^l' 
defendant  on  the  appellants;  for  it  induced  them  to  believe       ^.^^^^'^x 
that  they  had,  besides  the  responsibility  of  the  writers,  that  oAsquBT  et  al 
of  a  person  whom  the  latter  considered  as  trust-worthy,  and       johnsov 
he  falsely  represented  himself  to  them  as  such,  by  the  pro-  '  ' 

-^_  -  -  1./..  1  losing   confiden'^e 

duction  of  a  fiuse  token.  In  a  moral  pomt  of  view,  the  use  in  a,  direct  him 
of  the  letter  after  it  was  revoked,  was  equally  as  criminal  as  he*Jtorwaidi'pr2 
the  forgery  of  a  similar  one.  gents  and  wm  it, 

®    -^  .11  1     .  contrary  to  direc- 

A  letter  of  credit  virtually  mcludes  a  recommendation; —  tions,  by  purchas- 
for  the  best  manner  that  a  solvent  individual  has  to  recom-  ^b^^f^m  B, 
mend^  his  friend,  is  by  offering  to  guaranty  his  performance  ^^\^  eU^"Se 

of  his  contracts.     Such  a  letter  often  enables  the  bearer  to  goods,  in  prefer- 
ence to  an  attach- 
obtain  credit  from  the  person  to  whom  it  is  addressed,  be-  ing  creditor  of  a 

yond  the  limits  which  the  writer  may  have  put  to  his  own 
liability;  and  it  often  secures  the  confidence  of  other  per- 
sons, who  may  see  *or  hear  of  it. 

In  the  case  cited  from  2  Mason,  Judge  Story  raised  the 
question,  whether  when  possession  is  obtained  by  fraud,  on 
'  a  sale  of  goods,  the  contract  be  void  ab  origine.     He  solved 
it  in  the  affirmative  in  the  case  in  4  Mason.     6.  D*  Wolf  had 
bought  from^Babett  several  boxes  of  sugar,  which  he  was  to 
pay  for  by  certsun  acceptances.     Before  the  delivery  of  these 
acceptances,  and  whilst  the  sugar  was  still  in  the  vender's 
store,  the  vendee  made  a  contract  for  the  shipment  of  the  su- 
gar, and  obtained  the  signature  of  the  master  of  the  ship  to 
bills  of  lading  for  the  sugar;  and  J.  D'Wolf,  to  whom  he 
transferred  the  bills  of  lading,  and  whom  he  furnished  with 
the  invoices,  on  faith  thereof  made  him  a  considerable  ad- 
vance.    The  persons  whose  acceptance  the  vender  had  sti- 
pulated for,  having  failed;  and  the  vendee  concealing  the  fail- 
ure, obtained  his  consent  to  the  sugar  being  sent  on  board. 
On  discovering  the  vendee's  inability  to  comply  with  the 
terms  of  the  sale,  the  vender  successfully  resisted  the  claim 
of  the  assignee  of  the  bill  of  lading;  Judge  Story  being  of 
opinion  that  the  delivery,  on  4he  part  of  the  vender,  wa^  a 
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***'**'5Liic  "iM^i'  *^'*^^o'^'J  one,  depending  on  the  compliance  with  the  tenna 

^^.^-^^        of  the  sale,  and  obtained  by  the  concealment  of  the  failure* 

BAt^uBT  BT  AL  ^^jj^  conscqucntlyi  coold  not  divest  the  vended  of  his  pro- 

The  decision  of  this  courts  that  where  the  debtor  tnay 
tell,  the  creditor  may  attach^  must  be  understood  as  confia* 
ed  to  cases  in  which  the  debtor  had  onee  the  property  of  the 
goodS)  and  still  retains  it  as  to  his  cl^itors,  although  he  may 
have  lost  it  as  to  his  vekidee,  as  in  the  case  of  a  sale  not  fol- 
lowed by  delivery*    There  may  be  cases,  as  those  in  the 
3473d  artiiile  of  our  Civil  Code,  in  which  the  sale  of  ft  third 
^rson^s  thing,  may  transfer  a  property  which  the  vender  has 
not,  either  in  an  absolute  or  qualified  manner.    In  such  a 
case  we  think,  with  the  claimant's  oounsel,  that  although  the 
party  could  sell,  his  creditors  could  not  attach. 
A  fraudulent      In  the  present  case,  although  the  defendants  had  the  pos- 
tains  property  by  session  of  the  chdmant^s  goods,  it  is  clear  the  property  of  the 
w^"t^!  aci^rw  '^^*®''  "^^  ^^^  divested  by  his  parting  with  them  on  a  fraudu- 
only  the  naked  pos  j^nt  representation.    They  mieht  successfully  have  claimed 

session,        which '  '^  ^        cf  "^ 

gives  no  right  to  them  from  the  defendant,  who  had  only  a  naked  posaeasKMip 
to  attach'  it  ip'  hja  ^^ich  gave  no  right  to  his  creditors  to  at  tac . 
^w^^  It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 

judgment  of  the  District  Court  he  annulled,  avoided,  and  re- 
versed;  and  that  there  be  judgment  for  the  intervening  par-; 
ty,  or  claimants,  with  costs  in  both  courts. 


21  5li  f 

1  **   «2  HARTY  JUT  AL.  t8    HJIRTY  ET  AL. 

APPlSAL     FROM     THE     COURT   OF   THE     PARISH    AHD     CITY 

OP    NEW    ORLEANS. 

The  minor  who  atteR^>t8  to  recover  from  his  tutor,  the  price  of  an  im- 
moveable, which  the  latter  has  sold,  cannot,  in  case  he  fails  to  obtain  the 
whole  p-ice,  sue  the  purcbaf  er  for  the  object  in  his  possessioi . 

Wherd  the  tutrix  acquires  property  of  the  minor  contrary  to  |aw,  aihe  isa 
possessor  in  bad  faith,  and  responsible  for  the  rents  and  profits. 

Reyenue  due  from  the  time  of  emancipation,  is  due  from  the  time  the 
minors  are  emancipated  by  marriage:  liut  binding  one  ot  them  m  an  appren- 
(ice*  does  not  emancipate  him. 


HASTY    ST    AL- 
9§. 
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Whoa  minofseomo  of  ace  they  may  confirm  imffularalieiiattoiif  of  their  Eaetem    Diatrict, 

JiMC    1891 

property,  and  demand  the  price,  or  they  may  diaaYOW  them,  and  claim  the  ^^ 

thing  and  ita  fruiti,  hut  they  cannot  do  both. 

Minora  cannot  claim  interest  on  the  value  of  property  iHiich  remaina  un- 
told, or  which  they  atate  was  aold  illegally.  harty  st  ax. 

An  action  for  interest  cannot  be  maintained  apart  from  the  principal. 

Every  setUement  between  the  tutor  and  the  minor  arrived  al  Uie^e  o^ 
majority,  it  void,  which  is  not  preceded  by  an  account,  and  delivery  of 
vottcheif,  ten  days  btfore  the  receipt  ie  signed;  and  these  facts  must  appear 
by  the  receipt 

The  fecit  tre  fully  coated  in  tho  opinion  of  the  court  de- 
livered by 


PortcTf  J. 

The  plaintiffs  bring  this  action  against  Harty,  their  mother 
and  tutrix,  for  an  account  and  settlement  of  their  estate  ad- 
ministered by  her»  and  against  Sinnot,  her  second  husband, 
for  having  possession  of  the  property  left  them  by  their  de- 
ceased father. 

Sinnot  pleaded  specially  that  he  was  not  the  husband  of 
the  tutrix — a  general  denial — and  claimed,  in  reconvention, 
the  sum  of  six  thousand  dollars,  which  he  averred  the  widow 
and  heirs  owed  to  him. 

The  tutrix  pleaded,  that  she  had  rendered  an  account  to 
her  minor  children  in  1816;  and  at  that  time  a  partition  was 
made  between  them;  and  that  she  has  no  further  account  to 
render,  except  in  relation  to  the  proceeds  of  a  house  and  l«t 
which  had  been  set  apart  to  her  in  the  partition,  and  her  titl^ 
to  which  had  been  since  annulled  by  proceedings  at  law. — 
See  8  Martin^  N.  S.  To  this  answer  she  annexed  the  ac- 
count filed  by  her  in  1816. 

To  this  account  the  plaintiffs  presented  an  opposition,  on 
the  following  grounds: 

That  a  large  proportion  of  the  property  inventoried  at  the 
death  of  their  father,  as  community  pipperty,  and  so  con- 
sidered in  the  account  filed,  was,  in  fact,  brought  by  the 
father  into  marriage,  and  belonged-to  him  exclusively: 

N3 
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K»^«»  A^iMil      '^^^  ^  ^  reqxNMibie  for  the  rents  and  profits  of  the  house 

^^..pv'..^^       And  lot  in  Chartres-street,  which  was  decreed  by  the  couiti 

■AMTT  BT  Ah.  to  bavc  been  improperly  adjudicated  to  her,  fixiittthe  year 

HAaTT  ST  AL.  1813  up  to  tho  time  of  €liog  the  opposition;  and  that  they 

are  also  entitledtotherents  andpn^hs  of  three  tracU  of  hod, 
soldiby  their  mother,  at  Bayoa  Sarah,  for  which  they  intend 
to  bring  suit  against  the  third  possessors: 

And  that  they  are  also  entitled  to  the  hire  of  tbrBe  Acm, 
for  which  they  do  not  intend  to  bring  soit^as  they  am  eitber 
dead  or  greatly  diminished  in  value. 

To  this  exposition  a  detailed  account  of  varioaAchaigesJ 
made  by  the  heirs  against  their  mother,  was  annexod.  Hk 
court  of  probates  rendered  judgment,  sustaining  the  oppos- 
tionin  some  parts,  and  overruling  it  in  others.  From  this 
judgment  Sinnot  appealed. 

It  has  been  agreed  by  the  counsel  that  there  is  do  difficul- 
ty between  them  as  to  the  property  which  is  afleged  to  be 
community  on  one  hand,  and  claimed  to  be  that  of<Mie  of  the 
spouses  on  the  other;  and  that  our  decision  is  reqoired  akne 
on  the  legal  questions  which  have  been  discussed  at  the  bai. 

The  first  of  these  is  in  relation  to  the  claim  of  one  of  the 
heirs,  Artemise,  to  a  proportion  of  the  proceeds  ofthehouae 
and  lott  originally  adjudicated  to  the  mother,  but  which  ad- 
judication has  been  since  annulled  at  the  suit  of  the  plaintiffs 

After  her  marriage  her  husband  received  from  her  mother, 
who  was  tutrix,  his  wife's  riiare  of  her  futher^s  estate.  The 
amount  due  to  her  was  settled  on  the  basis  of  the  accomn 
rendered  in  1816;  and  in  that  account  the  mother  was  debk- 
ed,  and  the  heirs  were  credited  with  the  price  at  which  tk 
house  and  lot  in  question  had  been  adjudged  to  the  mother 
Some  time  after  the  husband  failed,  and  his  wife  presented 
herself  as  a  creditor,  and  claimed  fi^om  his  estate  the  amoui^ 
which  he  had  received  on  her  account  horn  her  mother.  If 
this  an^ount,  we  have  already  seen,  was  included  her  A»i*: 
of  the  price  of  the  house  and  lot  to  which  she  now  set^tur* 
demand. 
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We  think  that  this  was  clearly  such  a  ratification,  on  her  Extern   Diftnct, 

part,  of  the  adjudication  to  her  mother,  as  covered  (so  far  as        ^.^v^*^ 

she  was  concerned)  all  informahties  in  the  mode  in  which  it  ■a"'*'^  bt  al 

had  been  alienated;  and  that  she  is  precluded  from  demand-  hartt  bt   al 

ing  the  thing,  after  having  attempted  to  obtain  the  price. 

Her  counsel  have  insisted  that  as  she  was  unable  to  obtain 

from  her  husband's  estate  the  whole  amount  received  by     -^      .      _. 

^       m€  minor  wao 

him,  the  ratification  n[iust  be  limited  to  the  sum  recovered,  attempti  to  r«eo- 
Sut  this  argument  appears  to  us  to  rest  on  an  entirely  erro-  the  price  of  an  im- 
neous  view  of  the  principles  on  which  eflfect  is  given  to  the  S^SSf  htTicM* 
approbation  evinced  by  minors,  after  thev  arrive  at  the  age  ««not,  in  case  ke 

*  ijiils  to  obtttiM  fhe . 

of  majority,  of  the  acts  of  their  tutors  in  relation  to  sales  whole  of  the  price, 

of  their  property.     They  have  the  power  to  affirm  or  disa-  fol^  ^^  oSect**fn 

vow  the  contract  at  their  pleasure;  and  they  may  make  their  ^"  po"«««>on' 

affirmance  depend  on  the  condition  of  being  paid,  or  any 

other  condition  they  please.     But  if  they  do  an  act  shewing 

their  approbation,  and  evincing  their  intention  to  carry  that 

contract  into  effect  without  any  reservation  on  their  part, 

they  cannot  afterwards  at  their  pleasure  annul  it,  on  the 

ground  that  the  course  they  adopted  was  not  profitable  or 

useful  to  them.    They  are  subject  to  the  rules  which  govern 

all  other  principals,  who  assent  to  acts  of  their  agents. 

The  house  and  lot  which  was  adjudged  to  the  mother  wa9 
restored  by  a  decision  of  this  court  to  the  succession.  The 
minors  claim  their  share  in  the  rents  of  that  house  from  the 
time  it  came  into  the  hands  of  the  tutrix  up  to  the  sale  of  it, 
under  the  recent  decision  of  this  tribunal;  and  this  claim/ we 
think  well  founded.  The  minors  property  was  acquired  by 
the  tutrix  under  proceedings  provoked  by  her.  These  pro- 
ceedings were  not  conformable  to  law  She  was  in  conse-  ^^  acquirvt  pr^ 
quence  of  this  informality,  technically  a  possessor  in  bad  ^'5^^to"*Uw* 


faith,  and  must  account  for  the  fruits  or  rents  from  the  time  she  is  a 
the  property  came  into  her  possession  under  the  adjudication.  r^gponiiMe  for  the 
They  are  also  entitled  to  an  account  of  the  rents  during  the  '*"*'  '"^  profits, 
time  their  mother  held  the  house  and  lot  as  their  tutrix  pre- 
vious to  the  adjudication:  that  is,  from  the  month  of  Oc 
tober,  1813 


HAMTT    KT     At 
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Jm$  iMi.'  ^  ">"  inquiiy  appean  only  to  be  of  impcwtaiiee  in  m- 
tling  the  questkn,  whether  the  renU  are  due  fiom  the  tune 
of  the  emancipation  of  the  minon,  or  from  the  inception  of 
.*.Ty  CT  *••  the  writ  to  annal  the  aale;  for  by  an  entiy  on  recoid,  we  per- 
ceive the  partiea  have  agreed,  "that  tfaebooidii^.  lodging, 
and  education  of  the  plaintiffi^  by  their  mother,  daring  their 

minority,  and  up  to  the  time  of  their  emanc^iatiim,  <n- oiajor- 
ity,  WM  equal  to  the  fiill  revenoc  <^  their  i«q>ective  estaiet; 
and  the  mterert  thereon."    The  pemh  court  gave  the  renU 

fto.^ti1i.'"rf  ^~"  ^^  *^  ^  *""••«  •»«»"  ''«re  emancipated  by  mani- 
MMM^tion.    h  "gei  and  m  thu  we  think  decided  correctly.   It  also  dedded 

ft?  ■SI«?t.5lT  *'»*  ^  rente  "hould  be  paid  to  the  male  heir  from  the  time 
.^^•'"Slt'l'S:  ^  ^""^  ""  apprentice;  but  in  this  part  of  the  jwigment 
J:i*iZ.»tSrdU:  '";**™~*  *«"«>^-  ■"*  ««g»eeinent  on  record  controls  the 
net     MntnciiMte  "ght  to  claim  until  after  emancipation,  or  majori^.     Rod. 

•»«"  »•«•  <*«W  to  leani  a  trade  does  not  emancipate  him,  and 

the  evidence  shews  the  plamtiff  did  notreach  the  age  of  ma- 
jority, until  a  considerable  time  after  his  apprentieesbip  com- 
menced. 

There  is  a  claim  set  up  for  the  hire  of  three  slavee  which 
were  adjudged  to  the  mother;  the  plaintiff's  at  the  same 
time  stating  expressly  that  they  wiU  not  claim  the  propertv 
because  it  has  diminished  in  value. 

When  oHnors  come  of  aee  thev  mnv  rj^n....   ■         • 
Wh«n  miaon  .ii„„„»;^„     ,  ..   .  ^^       ^  ™*y  confirm  Jiregukr 

com.  of  .ge.  ftoy  alienations  of  then-  property  and  demand  the  price.  orth«» 

1^-tZS;:.  ^y  '^^-^  *he™  and  claim  the  thing  and  ilT  fhikT^ 

tL'^n.lTZ  Sr  '*™^...*'  ^^''  '^  y«  ^""^  "  '^h-t  they  do  b^ 
price,  or  tbey  may  *  Iwy  are  Willing  to  accept  the  price  at  which  th«  n>v»<». ' 

dwivow  ttiem  ind  ia -„1J  __  J  j-_„„  J  ..     c    ..        ,.        "*"""«="  me  pPopertT 

cUimth.th.VM>d  '"  *"' «""  <*«niand  the  fniits  orhire,as  if  it  had  remained  .nl 
ill  fruite,.but  thv  sold.  This  cannot  be  done  If  tK»»  a  ,.  """""^a  »»- 
cMDotdo  boft.        ,   .  . """'"» t^  aone.    If  they  dechne  to  annul  the 

sale  It  stands  as  a  legal  one.    Their  right  is  in  the  pK>ceed. 

of  the  property,  «Ml  not  to  the  p,t,pertyj  and  they  m^ 
mand  the  mten«t  on  the  amount  produced  by  the  «de,  Li- 
ttler with  the  principal,  but  nothii^  more,  • 
They  next  demand  the  interest  on  the  price  of  property 
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judged  to  their  mother,  which  they  state  has  been  sold  to  ^•*   jL|?*!Sfi*' 
third  persons,  and  for  whichthey  declare  they  intend  to  bring        ^^^^.r^^ 
salt,  as  the  adjudication  to  their  tutrix  was  illegal  and  void,  ■■a*'^^  «t   ^^ 
This  claim  presents  as  great  an  inconsistency  as  that  just  dis-  BAmTT    xt  ai. 
posed  of.    In  regard  to  the  slayes,  they  claimed  the  price  at 

,  ,      ,  Minort    cannot 

which  they  were  sold,  and  their  hire,  as  if  they  had  remained  claim  interest  on 
unsold.  Here  they  demand  the  thing  as  unsold,  and  ask  for  perty*  which  ^re^ 
the  interest  on  the  money  as  if  it  had  been  sold;  and  this,  in  "JV^f  «n»oJd.  or 

•^  ,  ,«*  ^ijich   they  ttate 

our  judgment,  they  have  no  right  to  do.   It  is  for  them  to  de-  wa*  loid  uiepliy. 

cide,  whether  the  increased  value  of  the  property  will  com* 

pensate  them  for  the  money  for  which  it  was  sold,,  and  the 

interest  thereon,  in  case  it  is  of  a  description  which  did  not 

produce  fruits.    If  it   did  on  the  contrary  produce  them,    An  action  for  in- 

they  should  ask  an  account  of  these  fruits.    Besides,  an  ac-  ^'?**  .cannot  b% 

•^  w,         «^    maintained    apart 

tion  for  interest  cannot  be  maintained  apart  from  the  prind-  from- tije  principal, 
pal,  and  that  the  plaintiffs  slate  they  will  not  receive. 

Another  question  was  submitted  for  our  decision.    It  is 
contended  that  the  plaintiff,.  Artemise,  by  claiming  from 
her  husband's  estate  the  amount  received  by  him  from  her 
mother,  not  only  affirmed  the  alineation  of  the  lot,  but  also 
waived  all  errors  which  might  be  in  that  account,  and  is  now 
precluded  from  taking  advantage  of  them.    To  this  position  Every  setuement 
we  cannot  pssent.    The  receipt  of  the  money  from  the  hus-  and^thtTiniior^ar' 
band,  cannot  have  a  greater  eflect  than  the  receipt  from  the  '^.^,^ty%  To^l 
tutrix  herself  would  have  had:  and,  that  would  not  have  ^^^^^  ^  "***  P'*'* 
been  a  bar,  because  every  settlement  between  the  tutor  and  count  and  deiive- 
the  minors  aimed  at  the  age  of  majority  is  void,  which  is  gn  ^7  Wo"' 
not  preceded  by  an  account  and  delivery  of  vouchers,  ten  S*'*TtS«wfiSi 
days  before  the  receipt  is  signed;  and  these  facts  must  ap-  mutt   appear  hy 
pear  by  the  receipt— CtwZ  Code  73,  art.  76.  ^  '•"'*** 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  avoided,  reversed,  and  an- 
nulled, and  that  this  cause  be  remanded,  with  directions  to 
give  judgment  agreeably  to  the  principles  laid  down  in  the 
ioreffmg  opinbn;  the  costs  to  be  paid  out  of  the  funds  depo- 
sited in  the  said  court. 
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Eutmu    Diitriet.  BjURTT  ET  jIL.  m.  HiBTT  XT  AL. 

Jwt€  1881 
y,^^^^,..^  APF«AL   FROM   THB    COURT  OP  THE   PARISH    AWD    CITT  OF 

HAmTV  BT    AI*.  NRW'ORLEANS. 

HAUTT  BT    AL.      ^  BUAon  property  hat  been  lolil  cootrary  to  tew,  their  mortgafce  on  H 

will  take  precedence  of  the  liens  which  the  purchasers  may  have  nbjected 
it  to  in  dieir  hands. 

Thefacts  are  staled  in  the  opinion  of  the  court  delivered  by 

Porter  J  J. 

The  house  and  lot»  which  had  been  adjudicated  to  the 
mother  of  the  petitioners,  was  by  a  judgment  of  this  court, 
declared  to  still  belong  to  the  heirs  of  Simon  Harty,  the  alien- 
ation having  been  made  contrary  to  law,  and  void.     See  8 
N.  S.  508. 
While  in  possession  of  the  mother,  and  in  that  of  one  of 
1*«   ^^j?**  her  sons,  to  whom  she  conveyed,  mortgages  were  ff^en  to 
taking  'possession  several  persons,  and  to  the  Bank  of  Louisiana. 
paying  ~ihe*  debts      T^^^  ^^^t  ordered  there  mortgages  to  be  erased,  and  di- 
t^***Ardii*of^th^  rected  the  proceeds  to  be  brought  into  court  for  distribution. 
soccession,    bnly      The  plaintiffs  claim  their  share  in  the  proceeds  of  the  sale, 

loses  one  third  of       ,    .         _  _,.  __  ,    ,  ,  i        •        . 

the  debts  due  to  as  heirs  of  8imon  Harty;  and  they  also  assert,  that  they  have 
pa'id.  *The  wnfii-  *  Doortgagp  on  the  balance  of  the  proceeds,  for  any  moneys 
"hii^^h ^  •M'ted  ^hj^h  may  be  due  to  them  by  their  mother,  on  the  general 
sented  the  whole  account  rendered  by  her  as  tutrix. 

the  eviction  of  a  This  pretension  is  well  founded,  in  relation  to  all  the  plain- 
part  of  It  ^.g.^^  g^^  ^1^^  general  mortgage,  which  the  law  grants  them 

on  the  property  administered  by  their  tutrix^— and  it  is 
equally  correct,  as  to  the  demand  of  two  of  them,  for  their 
share  of  the  proceeds  of  the  house  and  lot,  as  part  owners 
thereof.  But  in  regard  to  one  of  them,  Artemise,  she  hav- 
ing confirmed  the  alienation  made  by  her  mother,  cannot 
now  demand  any  portion  of  the  proceeds.  Her  right  has 
been  examined  at  length  in  the  case  just  decided. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  comt  of  probates,  of  the^city  and  parish  of  New 
Orleans,  be  annulled,  avoided  and  reversed,  nod  it  is  further 
entered,  that  out  of  the  net  proceeds  of  the  sale  of  the  lot 
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And  Luildkigs  belonging  to  the  estate  of  the  late  Simon  Har-  ^'**'*'5^*'ig5  {* 
ty,  amounting  to  the  sam  of  twelve  thousand  five  hundred       s^n,^^^^ 
iBBd  forty*three  dollars,  fifty-three  cents,  Philip  Harty  and  "AaxY  «t  al, 
Adele  Harty,  wife  of  Isaab  Lambert,  be  paid  by  privilege  harut  bt  ai. 
and  preference  to  any  other  creditors,  eaeh  the  sum  of  one 
thousand  eight  hundred  and  eighty-one  dollars,  fifty-three 
cents;  making  for  both,  a  sum  of  three  thousand^ven  hun- 
dred and  sixty-three  dollars,  sixty  cents,  for  their  respective 
shares  in  the  said  sum,  as  the  lavirfiil  heirs  of  the  said  Simon 
Harty,  their  father,  and  that  the  balance  of  the  said  net  pro- 
ceeds, amounting  to  a  sum  of  eight  thousand  seven  hundred 
and  eighty  dollars  and  forty  seven  cents,  as  accruing  to  the 
widow  Harty,  shall  remain  subject  to  the  further  order  of  the 
court  below,  as  affected  to  the  tacit  mortgage  which  the 
plaintiffs  had  on  the  property  of  the  said  widow  Harty,  until 
the  balance  ot  the  account  be  rendered  to  them  by  the 'said 
widow  Harty,  as  having  been  their  guardian,  be  finally  set- 
tled.   Costs  to  be  {faid  out  of  the  money  deposited  m  thd 
court  below. 


HODJJEM  ET  AL.  m.  JSTELDISIi 
APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 
The  uniTtrml  legatee,  who  after  taking  powemon  of  the  estate,  and  pay- 
ing (he  debtt  of  it,  vb  credited  by  two  thirds  of  the  succession,  only  loses  one 
third  of  the  debts  due  to  him,  or  by  him  paid.  The  confusion  which  exist- 
ed while  he  represented  the  whole  estate,  ceases  with  the  eviction  of  a  part 
of  it. 

In  the  year  1814,  and  for  some  years  before,  the  defend- 
ant owned  jointly  with  his  uncle,  Edward  Pearse,  a  planta- 
tion and  slaves  iathe  parish  of  Plaquemines;  the  share  of  the 
defendant  being  considerably  greater  than  thai  of  his  uncle, 
who  was  indebted  to  the  former  for  advances  to  nearly,  or 
quite»  the  amount  of  his  interest  in  said  property.  In  August,. 
1814^  Edward  Pearse  died,  leaving  the  defendant  his  univer* 
Bal  legatee,  who  accepted  the  succession  without  the  benefit 
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^^'"/y^'wsi'  ^^  "*  inventory,  and  subgeqoently  sold  it.    At  the  time  of 

the  death  of  Edward  Pearse  bis  mother  existed  in  England, 
and  the  present  suit  was  brought  by  her  legal  representa- 
irxsLDXR,       tivesy  to  reduce  the  legacy  to  the  disposable  quantum. 

There  was  judgment  for  the  plaintiffii  far  $633  38,  being 
one-third  of  the  succession;  from  which  the  defendant  ap- 
pealed. 
Livermore  and  Grymei  for  appellant. 
Hennen  for  i^pellees. 

Mathews^  /.  delivered  the  opinion  of  the  court 
This  suit  is  brought  to  recover  from  the  defendant  the  suc- 
cession of  one  Edward  Pearse,  deceased.  The  plaintiffit  ob- 

« 

tained  judgment  in  the  court  below  for  $633  38,  estimated 
as  one-thirteenth  part  of  said  succession;  from  which  the  de- 
fendant appealed. 

The  case  has  been  carelessly  argued  before  this  court, 
and  we  are  consequently  left  to  ififer*  from  the  record,  and 
points  filed,  (which  are  by  no  means  explicit)  the  matters 
really  in  dispute  between  the  parties;  the  principal  of  which, 
we  believe,  relates  to  the  claims  set  up  by  the  defendant 
against  the  estate  of  Pearse.  To  arrive  at  any  just  conclu- 
sion on  this  subject,  it  is  necessary  to  state  some  of  the  lead- 
ing facts. 

Previous  to  the  year  1814,  Pearse  &  Nelder  were  joint 
owners  of  a  plantation  and  slaves,  situated  in  the  parish  of 
Plaquemines.  Some  time  i!)  that  year  Pearse  died,  after  ha- 
ving made  a  will,  by  which  he  appoint^  his  partner,  Nel- 
der, one  of  his  executors,  and  constituted  him  his  universal 
legatee — ^who  under  this  title  took  possession  of  the  estate, 
paid  its  debts,  and  enjoyed  the  advantages  resulting  from  it 
unintern]ptoi%  until  1828^  when  suit  for  its  recovery  was 
oommenoed.  The  amount  of  Pearse's  succession,  accord- 
ing to  an  estimate  of  its  value  at  the  time  of  his  death,  is 
twelve  thousand  and  four  hundred  dollars.  As  he  left  a 
mother  living  at  that  period,  he  could  <Mily  legally  dirpose  in 


OP  THE  STATE  OP  LOUISIANA.  537 

favor  of  his  leimtee  one  third  of  his  estate,  say  4100  dollars  Ga^om  Dtftricit. 

•  June   1881 

eavijDg  a  balance  of  $8234,  to  be  divided  amcHigst  the  repre-      v^pv-^» 
sentatives  of  his  mother  and  forced  heir,  who  died  in   1816.  hoddbe  bt  ai« 
Fearse  at  his  decease  owed  to  Nelder  $5,268  SO;  and  af«       vj^n^ 
lerwards  the  latter,  in  his  capacity  of  executor  and  legateet 
paid  on  account  of  the  succession  $4,989  43,  making  an  ag« 
gregate  of  $10,217  99.    This  amount  he  claims  as  a  credit 
against  the  ligitime  about  to  be  recovered  by  the  heirs  of 
Pearse's  mother.    The  whol<Q  dispute  now  remaining  to  be; 
settled  between  the  parties^  relates  to  the  legality  of  this 
credit 

The  defendant  assumed  the  character  of  universal  lega? 
tee,  without  thj^  benefit  of  an  inventory,  and,  consequently,      ji^^  imivemi- 
niade  himself  personally  responsible  for  the  debts  of  Pearsci's  ^^' JjJJjJI?*' 
estate,  which  it  appears  he  afterwards  paid,  as  we  have  al-  of  tiie  estate,  uid 

'  P^yiDS   the  debti 

ready  seen,  to  the  amount  of  $4,949  43.  This  sum^to-  of  it,  u  credited  by 
gether  with  what  the  testator  owed  to  him,  places  him  on  gJI^eision,  oSy 
the  footing  of  a  creditor  of  the  succession  for  $10,217  93.  ^J^^^  '^^  ^^ 

^  the  debts  due  to 

Now  if  the  legatee  had  been  permitted  to  enjoy,  as  owner  him,  or  by  him 
under  Pearse's  will,  the  whole  of  the  estate  of  the  latter,  sion  which  ezisM 
the  confusion  of  situations  as  creditor  and  debtor  would  J^„'/^  ^^  wMe 
still  exist,  as  contended  for  by  the  counsel  for  the  plaintiff,  ^tate,  ceases  with. 

.  the  evictioD  of  a 

But  the  recovery  of  two-thirds  m  favour  of  the  representa*  part  of  it. 
lives  of  the  mother  of  the  donor,  certainly  leaves  an  incum- 
brance of  two-thirds  of  the  debts  of  the  succession,  on  the 
portion  by  them  recovered.  In  other  words,  Nelder  no 
longer  holds  the  double  character  of  creditor  and  debtor,  in 
relation  to  those  parts  of  Pearse's  estate.  We  think  the 
court  below  errcd,  in  its  conclusions  on  the  rules  of  law  re- 
lative to  confusion,  in  their  application  to  the  present  case. 
As  the  defendant's  title  to  one-third  of  the  whole  succession 
is  maintained,  he  should  lose  in  this  proportion  the  benefit 
of  the  amount  due  to  him  as  creditor  thereof,  according  to 
the  doctrine  of  contusion  established  by  law;  for  as  to  this 
part,  he  remains  precisely  in  the  situation  he  would  be,  in 
relation  to  the  wliole,  had  he  not  been  disturbed  by  thfepre? 

03 
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^^tm*  ^^^  ^MS^Kn*    "I^  entire  miocmmm  owef  to  him  $10,317 
9S\  Idke  from  thi0  sum  cme-tliinl,  and  the  bahoioe  b  9G61I 


Mm>DB*  ifv  At  95,  and  this  Ittt  ram  deducted  from  98334,  the  ligkime  cf 

wmht^mm       Hn*  Peane,  leaves  $14132  OS,  to  be  dinded  amongst  her 

i«presentatives,  m  nomber  tUrtem,  as  assomed  by  the  judge 

a  quo.    The  resalt  of  tUs  Gakolation  is,  that  the  phuotiff 

dioald  recover  $101  78. 

.  It  is  therefore  ordered,  adjudged,  and  decreed,  thi^  the 
judgment  of  the  district  court  be  avoided,  reversed,  and  an- 
nulled And  it  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff  and  appellee  do  recover  from  the  defendant 
and  appellant,  the  ram  of  one  hundred  and  one  dollars  and 
seventy-eight  cents,  with  costs  in  the  court  below;  the  ap- 
.  pellee  to  pay  those  of  this  court. 


PEZsLETIEBvs,  ROUMAQE 

AVT-mklt    VROH     THB    COVHT    OP  THB    PARISH   AKO    CITT 

OP   NBW-ORLBANS. 
CMib  wbo  etcMdf  te  tnuteof  hii  Dunctete  bM  no  daim  Ibr  indemiificatioii. 

Tins  was  an  action  Apon  an  account  currcnt,in  which  there 
wasan  item  of  three  thousand  and  nine  hundred ddiars,  as 
anad%iuice  to  the  defendant's  brother  in  New  Yoik,  by  au- 
thority of  defendant's  letter  of  credit  of  18th  July,  1836, 
directing  the  plaintiff  to  open  a  credit  to  his  brother,  F.  Ro- 
mage,  for  five  thousand  dollars,  to  be  drawn  as  might  be 
wanted.  The  defendant  pleaded  the  general  issue,  and  re- 
convened fOT  $161  67.  It  was  in  evidence  that  when  the 
plaintiff  had  advanced  $1,100  and  drawn  for  it,  a  new  ar- 
rangement was  entered  into  between  himself  and  F.  Ho- 
mage, that  further  advances  should  be  made  him,  and  io 
the  event  of  his  being  unable  himself  to  meet  them  at  fixed 
periods,  they  should  be  charged  to  his  brother,  on  acooimt  of 
the  letterof  credit.  The  defendant  rabsequently  wrote  to 
the  piainliff  to  take  no  mora  <rf  his  brother^s  drafb  <»  him. 


OF  IHE  STATE  OP  LOUlfiUNA.  SOS 

Plaintiff  then  debited  him  with  advaaeei  to  his  brathert  mft*  ^^^^^^/^^iSu' 
king  in  all  $5000,  and  drew  on  him  tot  it    The  bill  wai         >.<^v^w 
dishonored  and  to  recover  its  amount  this  suit  was  broii^.     puwiva 
There  was  judgment  for  the  defendant,  and  the  defendant      meewAav 
appealed. 

«  "• 

Martin^  J,  delivered  the  opiniott  of  the  court. 

The  plaintiff  claims  a  balance  of  $3,760  69,  according 
to  an  account  current  annexed  to  the  petition.  The  defen- 
dant denied  the  debt,  and  claimed  in  reccmrention,  a  sum  of 
$161  67,  according  to  an  accomit  current  annexed  to  his 
answer. 

The  defendant  had  judgment  both  on  the  original  demand 
and  that  in  reconvention,  and  the  ptainttff  appealed. 

It  appears  that  in  July,  1826,  the  pldntiff  was  directed  to 
open  to  the  defendant's  brother,  a  credit  of  $5000,  to  be  ad- 
vanced as  his  affairs  might  require,  ki  the  city  of  New  York; 
and  the  plaintiff  was  directed,  in  case  he  had  no  fends  of  the 
defendant  in  his  bands  at  the  time  of  such  advance,  to  draw 
on  the  defendant  in  New  Orleans.  Shortly  after  this,  the 
plaintiff  made  an  advance  for  $1,100,  for  which  he  drew. 

An  arrangement  afterwards  was  entered  into  by  the 
plaintiff  and  the  defendant's  brother,  by  which  the  former 
agreed  to  make  very  considerable  advances  to  the  latter,  to 
enable  him  to  carry  on  an  extensive  rope  estaUishment  in 
New  Jersey.  By  this  arrangem^t  the  plaintiff  secured 
large  profits  by  interests  and  commissions,  He  stipulated 
that  on  the  defendant's  brother  feiling  to  make  payment  at 
certain  periods,  the  deficiency  diould  be  carried  to  his  de- 
bit, as  an  advance  on  the  credit  which  his  brother  had 
given  him  on  the  plaintiff.  The  business  of  the  repe^walk 
was,  by  this  means,  QOosidmMy  extended;  and  ship- 
ments of  ropes  were  made  to  the  defeodaat,  fer  sale  in  New 
Orleans;  on  each  of  which  his  brother  dr#w  on  bifn,  in  &- 
vor  of  the  plaintiff,  for  the  probable  amount  of  the  saie^. 
These  operations  in  New  Orleans  became  uoprofitnUe*  anA 
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*^*^^'^'  the  defendant  fesbii^  to  his  brother,  the  unsold  stock  of 


ropesv  and  directed  the  plaintiff  to  forbear  taking  the  bro- 
ther's drafts.  At  last,  in  the  year  1829,  the  defendant's 
brother  being  unable  to  reemburse  the  portion  o(  the  plain 
tiff's  advances  which  had  become  payable,  the  plaintiff  (au- 
dited him  with  a  sum  of  $3,900,  the  balance  of  that  d 
$5000,  for  which  the  defendant  had  given  him  credit,  and 
immediately  drew  on  the  defendant  therefor.  Payment 
was  refused,  and  the  present  suit  was  instituted  to  test  the 
correctness  of  the  claim  of  the  plaintiff  on  the  defiendant 
for  the  reembursement  of  that  sum. 

The  parish  judge  has  considered  the  return  of  the  unsold 
stock  of  ropes,  of  which  the  plaintiff  was  advised,  and  the 
prohibition  of  his  receiving  drafts  on  the  defendant  irom  his 
brother,  as  an  implied  recall  of  the  credit  opened  in  1826. 

In  his  opinion,  on  this  point,  we  are  unable  to  concur. 
The  shipments  to  New  Orleans  having  become  unprofitable, 
the  determination  of  the  defendant  to  put  an  end  to  them, 
afford  no  presumption  that  he  intended  to  put  an  end  to  the 
aid  he  had  granted  his  brother;  and  the  directions  he  gave 
to  the  plaintiff  not  to  receive  his  brother's  drafts,  was,  per- 
haps, dictated  by  a  wish  that  the  credit  he  had  given  him  on 
the  plaintiff  should  be  the  extent  of  the  assistance  he  afford* 
edhim. 

But  it  has  appeared  to  us  that  the  plaintiff  went  beyond 
One  who  exceeds  the  boundaries  of  his  mandate.     The  defendant  intended  to 

ihe  limits  of  his 

mMidate,  has  bo  afford  his  brother,  by  the  help  of  moderate  and  timely  cash 
fication!"  *""'*  advances,  the  facility  of  carrying  on  a  business  commensu- 
rate with  his  means  and  facilitated  by  this  aid.  It  does  not 
appear  that  he  intended  that  the  plaintiff  by  advances  of  cash 
to  three  times  the  amount  contemplated,  should  decoy  his 
brother  into  an  extenitton  of  business,  rendered  burthensome 
by  the  interests  and  high  commissions  which  his  business  did 
not  wartant — nor  that  the  plaintiff  should  consider  here^  the 
defendant  ultimately  liable  for  the  credits  still  open,  after  he 
the  plaintiff  had  swept  from  his  brother  whatever  could  be 
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obtained  for  advances  made  without  the  dcfdhdant's  know-  Eastern  p'Mnct, 

July  1831. 

ledge  or  consent,  and  on  terms  very  diflferentthan  those  the       v^^v-*^^ 
credit  proposed  was  intended.  pELtETiisR 

On  this  ground  we  think  the  judgment  ought  not  to  be  dis-       roumaoe 
turbed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  it  be  af- 
firmed with  costs  in  both  courts. 


CROCKER  V8.  BLA^C. 
APPEAL    FROM   THE    COURT     OF     THE     PARISH     AND     CITY 

OF    NEW-ORLEANS. 

Walls  erected  by  a  proprietor  on  his  property  which  still  leave  a  space  be- 
tween them  and  his  neighbors,  cannot  be  considered  as  surrounding  the  pre- 
mises. They  are  not  division  walls,  and  it  is  only  these  which  authorizes 
one  coproprietor  to  refuse  permission  to  another  to  raise  a  separation  be- 
tween them  on  the  land  of  both. 

The  defendant,  who  owned  a  lot  adjoining  he  plaintiff's? 
proceeded  to  erect  a  wall  on  the  dividing  line,  placing  six 
inches  of  it  on  the  plaintiff's  lot. 

The  plaintiff  prayed  that  the  defendant  be  decreed  to  de- 
molish the  wall;  that  he  pay  $600  damages,  and  be  enjoined 
from  further  proceedings,  &c.  The  evidence  shewed  that 
the  lot  of  the  plaintiff  was  first  built  upon,  but  that  an  open 
space,  remained  between  his  building  and  the  dividing  line. 
There  was  a  verdict,  and  judgment  for  the  defendant,  and 
the  plaintiff  appealed. 

Moreau  and  Soule  for  appellant. 
Woggaman  for  appellee. 

Porter^  J,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  defendant  are  contiguous  proprietors  of 
lots  situated  in  this  city.  The  defendant  commenced  build- 
ing a  wall  on  the  dividing  line  between  them,  and  placed  six 
inches  of  it  on  the  property  of  the  plaintiff.  The  latter,  con- 
sidering this  an  encroachment  on  his  ri|^ts,  applied  for,  and 
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E»»*tt™  Dwtnct,  obtained,  an  injunction  to  prevent  any  further  progreis  in 
x^^.^^..^/        the  work.    In  the  petition  asking  for  this  writ,  he  also  pray- 
cRocKBR       ^  ii^  compensation  might  be  made  to  him  for  the  dftinage« 
BLA'ic         he  had  sustained  by  the  illegal  act  of  the  defendant. 

The  answer  put  at  issue  the  allegations  in  the  peiitiatt; 
and  the  defendant  further  demanded  $500  in  reoonvention* 
the  amount  of  the  injury  alleged  to  be  sustained  by  the  ilk- 
gal  interruption  of  the  woric. 

The  cause  was  tried  by  a  jury  in  the  court  below,  who 
found  a  verdict  for  the  defendant.  The  court  sustained  it, 
notwithstandiog  an  attempt  on  the  part  of  the  plaintiff  to 
obtain  a  new  trial.    He  appealed. 

The  671st  article  of  the  Louisiana  Code,  by  providing 
that  he  who  first  builds  in  a  place  not  surrounded  by  walls, 
may  rest  one-half  of  his  wall  on  the  land  of  his  neighbour, 
reduces  our  inquiry  in  this  case  to  matters  of  fact. 

The  evidence  shews  that  the  plaintiff  has  buik  first,  and 
that  the  place  was  not  surrounded  by  a  wall.  The  plaintiff, 
indeed,  proved  that  anterior  to  the  time  the  defendant  com- 

'  Walls  erected  by  "^^nced  this  work,  a  wall  had  been  built  on  the  lot  of  the 
a  proprietor  on  htf  former,  a  few  feet  from  the  dividing  line.    But  the  walls 

property      which  _  ,  ,  .  ^  •.••hi 

ttiil  have  a  apace  erected  by  a  proprietor  on  his  property,  which  still  leave  a 
hL^neT^bon^om-  spc^^  between  them  and  his  neighbours,  cannot  be  oonsid- 
not  be  coniidered  erej  ^  surroundimr  the  premises; — ^they  are  not  division 

as  Borroundinff  the  ,  .     .         •  ■      .  . 

premiaefl.  They  walls,  and  it  IS  only  these  which  authorize  one  coproprietor 
walla  and  it'^on^  ^c>  refuse  permission  to  another,  to  raise  a  separation  be- 
ly  theae  which  au-  ^ween  them  on  the  land  of  both. 

thonsEea  one  copro- 
prietor  to  refuae      We  have  been  asked  to  ^ve  damages  on  the  demand  in 

permisaion  to  ano-  mr       •  u       .     •  1.^1 

ther  to  raiaea  as-  reconvention,  the  jury  would  not  give  any;  and  fhe  de- 
Se^  on  fti'iMd  fendant  not  only  acquiesced  in  the  verdict,  but  resisted  the 
of  both.  plaintifTs  prayer  for  a  new  trial.    The  evidence  does  not 

present  a  case  sufficiently  strong  to  enable  us,  under  such 
circumstances,  to  disturb  the  judgment  below. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


1 


zsiro 
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ZEJ>ro  V9.  LOmaiAJM  IN^URAMVE  COMPANY^  ;  Saftem   District, 

APPEAL  FROM   THE    COURT   OF    THE    FIRST    DISTRICT.  ^  ^®*^' 

The  decree  of  a  foreign  court  of  •dmiral^  is  res  judiedta  in  regard  to  the 
matters  decided  therein.  ~^~ 

This  action  was  brought  to  recover  of  the  defendants  the  ""*'  '^  *  ^^' 
value  of  the  schooner  Constitution  and  her  cargo,  insured  by 
them  hence  to  Vera  Cruz,  with  a  warranty  by  the  assured, 
that  the  cargo  and  vessel  were  American,  and  that  the  latter 
should  not  force  the  blockade.  The  defendants  pleaded 
non-compliance  with  the  warranty. 

It  appeared  that  on  entering  the  harbor  of  Vera  Cruz,  the 
vessel  was  seized,  libelled  and  condemned,  for  wanting  the 
documentsnecessaryto  establishher neutralcharacter,and  the 
goods, because  they  were  about  tobeintroduced  in  violation'of 
the  blockade.  The  defendants  offered  the  record  of  the  con- 
demnation by  the  admiralty  court  of  Mexico  asre^  judicata 
on  the  infraction  of  the  warranty.  There  was  judgment 
for  defendants,  and  the  plaintiff  appealed. 

Dennis  for  appellant, 

Grymes  for  appellee. 

Martinj  /.  delivered  ihe  opinion  of  the  court. 

This  case  was  remanded  from  this  court  at  May  term, 
1827.— 6  Martin,  N.  8.  62. 

To  establish  a  breach  of  the  clause  of  warranty,  the  de- 
fendants relied  on  a  sentence  of  condemnation  in  the  court 
of  admiralty;  but  the  plaintiff  shewed  that  the  sentence  had 
not  passed  in  rem  judicatanis  and  had  been  appealed  from. 

The  district  court  gave  judgment  for  the  defendants,  and 
the  plaintiff  appealed. 

In  this  court  the  plaintiff's  counsel  has  ui^ged,  that  the 
document  relied  on  by  the  defendants  does  not  establish 
rem  judicaUxm;  that  it  ought  not  to  have  been  received,  be- 
ing but  the  copy  of  a  copy;  that  it  does  not  establish  a 
breach  of  the  dauae  of  wammty.  J$.'l^r  rf 

The  sentence  of  the  court  of  admiralty,  it  now  appears,  admiralty,  is  re# 
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^****'^v**^i*  ^^  P^^^  in  rem  adjudicatam;  the  appeal  haying  been  de- 
..•.^v'-^ii^        serted,  and  the  sentence  affirmed. 

*ttr!^  The  document  produced  is  a  copy  of  the  recwds  of  the 

LA.  i«fl.  CO      court  of  admiralty,  which  rendered  the  judgment,  and  of  the 

.  ..    .    ,        ^  decree  of  the  court  of  appeals,  transmitted  to  that  court,  to 

to  the  matten  de-  enable  it  to  carry  its  judgment  into  execution.     It  makes 

part  of  the  record  of  the  inferior  court  on  that  suit,  and  is  its 
authority  for  executing  its  own  judgment 

The  sentence  affirmed  establishes  that  the  condemnation 
took  place  for  an  act  which  is  clear  evidence  of  the  breacli 
of  warranty. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed,  with  costs. 


BTJLTE  v$.  PiTOT. 

3    8841 
•111  ged  ^N    APPLICATION    FOR   A    MANOAMVS. 

•Ill  0671 

'  The  consent  or  approbation  of  the  family  meeting  ij  not  reqnized  to  ena- 
ble tbe  tutor  to  furnish  security  in  lieu  of  the  general  mortgage.  Their  doty 
is  confined  to  estimating  the  yalue  of  the  objects  presented  for  spectal  mort- 
gage, and  until  their  decision  no  change  can  be  maie  in  the  security  of  tbe 
^  minor. 

So  long  as  there  is  a  posibility  of  obtaining  a  dacision  from  those  to  whom 
the  law  has  giyen  the  preference  in  deciding  on  the  afiairs  of  minora,  the 
court  cannot  entertain  ttie  question  of  submitting  their  interest  to  the  deci- 
sion of  others. 

At  the  instance  of  the  mother  and  tutrix,  a  meeting  of  the 
family  and  friends  of  her  minor  children  was  convoked  to 
deliberate  on  the  propriety  of  accepting  from  her  a  special 
mortgage,  in  lieu  of  the  general  mortgage  bearing  on  the 
whole  of  her  property — part  of  the  members,  including  tlie 
under  tutor,  were  of  opinion  that  the  security  offisred  was 
sufficient  to  secure  the  rights  of  the  minors,  and  that  tho 
special  mortgage  ought  to  be  accepted.  Others  opposed  w 
on  the  ground  that  the  property  of  the  minor  children  ought 
not  to  be  sold.  Application  was  then  made  to  tJie  judge  *^\ 
probates  to  homologate  the  opinion  of  the  members  favora- 
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ble  to  the  mother's  request — or  to  convoke  another  meeting  ^"*®'5w^'*j^i' 
composed  of  other  than  the  relations  of  the  minors.    This 
the  judge  refused,  whereupon  a  rule  was  taken  on  him  to 
shew  cause  why  a  mandamus  should  not  issue — cause  be- 
ing shown. 

Porter^  /.  delivered  the  opinion  of  the.court. 

The  relatrix  has  applied  for  a  rule  on  the  judge  of  pro- 
bates of  the  parish  and  city  of  New  Orleans,  to  shew  cause 
why  a  mandamus  should  not  issue  to  compel  hinO  to  comply 
with  a  petition  which  she  had  addressed  to  him. 

That  petition  was  referred  to  and  makes  a  part  of  the  ap- 
plication, and  it  is  seen  by  it  that  on  the  fourth  of  the  pre- 
ceeding  month  a  meeting  of  the  family  and  friends  of  her 
minor  children  was  called  before  a  notary  public,  to  enquire" 
and  determine  on  the  demand  of  the  petitioner,  to  give  a 
special  mortgage  in  lieu  of  a  general  mortgage,  bearing  on 
all  her  property,  for  the  faithful  performance  of  her  4uties  as 
tutrix.  *  • 

That  at  said  meeting  a  portion  of  the  members,  together 
with  the  under  tutor,  were  in  favor  of  acceding  toJthe  re- 
quest, but  that  a  majority  were  opposed  to  it. 

That  on  these  persons  composing  this  majority  being  call- 
ed before  the  court,  they  gave  such  strange  reasons  for  their 
dissent,  that  another  meeting  composed  of  the  same  persons 
was  called  before  one  of  the  associate  judges  of  the  city  court. 

That  on  this  second  meeting  they  persisted  in  their  opin- 
ion, and  gave  for  reason  that  the  property  of  minor  children 
ought  not  to  be  sold;  which  is  totally  foreign  to  the  purpose, 
and  shews  malice. 

Wherefore  the  court  is  prayed  to  accept  the  mortgage  on 
the  property  offered;  or  in  case  that  cannot  be  done,  to  di- 
rect that  a  family  meeting  shall  be  called  of  such  intelligent, 
well  minded,  and  respectable  persons  as  may  do  justice  to 
the  petitioner,  and  her  childrei:i. 

P3 
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^*^'"' Mitnii'      The  cooft  refused  to  accedeto  tbese  deniBiids.  ItUiought, 

in  the  laogOBge  <if  the  jodge,^  that  the  gnniiidsaet  forth  in  the 


process  Terbal  of  the  family  meeting  were  shockingly  un- 
founded,'' but  that  the  law  did  not  authorise  the  court  to  grant 
what  was  asked. 

'The  answer  of  die  judge  to  the  rule,  states  rather  more 
in  detail  the  reasons  just  quoted  from  him,  and  submitBthe 
case  to  this  oourt  (or  its  decision. 

The  proce9e  verbal  of  the  meeting  has  been  presented  to 
the  court.  Three  of  the  majority  declared  that  '^the  pn>> 
porty  of  minors  was  a  thing  sacred,  wUch  could  not  be 
tou«hed,  and  that  if  the  mother  wished  to  sell,  she  might  do 
so,  subject  to  the  mortgage.  The  fourth  declared  his  willix^- 
ness  *'to  accede  to  the  demand,  provided  all  the  rest  of  her 
property  remain  bound."  The  object  of  the  demand  we 
have  already  seen,  was  that  the  remainder  should  not  be 
bound. 

The  act  of  1830,  under  which  this  proceeding  was  con- 
ducted, after  declaring  that  tutors,  &o.,  may  give  a  speciai 
mortgage  in  cases  like  the  present  adds:    Provided^  that  a 
meeting  of  the  said  minor,  or  minors,  duly  called  according 
to  law,  on  the  petition  of  the  said  surviving  father  or  mother, 
to  that  effect;  addressed  to  the  court  of  probates  of  theproper 
parish,  shall  declare  that  the  property  offered  to  be  so  ^- 
cially  mortgi^d,  is  in  the  opinion  of  said  family  meeting  of 
1W  cQSMiit  or  sufficient  value,  to  secure  the  rights  of  said  child  or  children 
^SS'^SSif^  in  capital,  and  interest,'' Ac.  dtc— ilcf  0/ 1830,  p.  4a 
^te'^i!!''tuiw*to     %  ^0  enactment  it  appears,  that  Ihe  consent  or  appix)ba- 
^S^^t^'^^  tkm  of  the  family  meetmgisnot  required  toenaUe  the  tutor 
miip^',    there  to  fiimish  the  security  spoken  of,  in  lieu  of  the  geomal  moit- 
eiiSnetiiig  the  Tal- .gage;  their  duty  is  confined  to  estimating  the  value  of  the 
^neni^  for^^  objects  presented  for  q)ecial  mortgage.    In  the  iostaaoe  be- 
^^IfcuT'^^''^  fore  us,thou^  twice  called  on,  instead  of  diachaigingtbedii- 
no  thange  cube  ty  whichUielaw  devolves  upon  them,  they  refiisod  aoompt 
rity  of  the  nuDor.  ance  vdth  it  on  speculative  ideas  of  their  own— -and  coBsi- 


OF  THE  STATE  OF  LOUISIANA.  537 

the  pithily  of  mincHrB  aa  a  tbiiig  8«ered — and  eonao-  Baaten^^itiict. 
quently  disliking  the  policy  of  the  legisIatioD,  they  eonckided 


they  could  not  give  their  consent  to  the  change  of  hypotheca- 
tion. riTOT. 

As  the  law  did  not  ask  their  consent,  but  reqtnred  their  de^ 
cisloo  on  the  value  of  the  property  submitted  for  mortgage, 
it  is  clear  that  a  refijsal  of  this  kind  is  tantamount  to  a  decla- 
ration that  they  will  not  act  on  the  matter  submitted  to  them. 

But  until  that  decision,  the  court  catanot  make  any  change 
in  the  security  of  the  minor — ^the  opinion  of  the  fitmily  meet- 
ing, as  to  the  vahie  of  the  property  offered,  is  an  indispensable 
prerequisite  to  its  acceptance. 

The  next  question  is,  can  the  court  order  a  meeting  of  a 
family  composed  of  otherpersonsthan  the  lelations?  The  law 
recognizes  the  right  to  call  on  friends  where  there  are  no  rela^ 
tions — in  default  of  them.  Lb  the  language  of  the  code. .  Whe- 
ther, after  all  the  means  which  are  in  the  power  of  the  tribu- 
nal of  the  first  instance,  to  compel  the  famUy  meeting  to  act  jg  pr^imty  ^ 
on  the  matter  submitted  to  them,  have  been  exhausted,  and  obtaming  a  daci- 

■loniroBi  fcioao  to 

no  result  can  be  obtained,  there  is  an  authority  to  passover  whom  Uie  Uw  hat 
the  relations  and  call  in  friends,  is  aqoestion  we  are  not  call-  ^^^  ^d^i!^ 
ed  on  at  present  to  decide.  So  long  as  there  is  a  possibility  Sn^  a5^  ^ 
of  obtatninir  a  decision  from  those  to  wh«ra  the  law  has  ffi-  ciaaot    eatoruin 

.      *        .  •  Hie    taeatioQ    of 

ven  the  preference  m  deciding  on  the  afiaira  of  minors,  the  aubouttuig    tiaair 
court  cannot  entertain  the  question  of  submitting  their  mter-  ^^^I^^J^^^ 
ests  to  the  decision  of  othera. 
Let  the  rule  be  dischaiiged. 


BOURGEOIS  v$.  BOURO. 

KWRiLh    FROM    THB    COURT    OF     THE    SECOND    DISTRICT, 

TBR  JUDOB   OF  THB   THIRD   FXRSIDINO. 
The  defendant's  antwer  to  intenogatoriet  will  not  arafl  againat  the  tetti- 
mony  of  two  credible  wilnenea. 

A  f<Mmer  suit  by  the  plaintiff  against  the  defendani,  far  the 
same  ol^ect  for  which  this  is  brought,  had  been  diseontinned. 
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Bartm^Dittoiet.  |„  t|^  g„i|^  ^  defendant  sought  to  ayail  himaelf  of  his  an- 

swers  to  interrogatories  which  had  been  pn^xmnded  to  him 
in  the  first.  The  judge  a  quo  decided  that  the  answers  could 
not  be  read  in  evidence,  and  the  defendant  iock  a  bill  of  ex- 
ceptions. There  was  judgment  for  the  plaintiff  in  the  court 
below,  and  die  defendant  appealed.  By  consent  of  counsel 
the  answera  of  the  defendant  were  admitted  in  evkicnce  on 
the  trial  of  the  appeal. 

Nichols,  for  appellant     Wheeler,  for  appellee. 

Martin,  J.  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  a  bill  of  exceptions  taken  by  the 

defendant  and  appellant,  to  the  opinion  of  the  district  court, 

who  refiised  to  permit  him  to  give  in  evidence  his  answers  to 

interrogatories  put  to  him  by  the  plaint^,  in  a  former  suit 

between  them. 
By  consent  of  the  parties  the  case  is  submitted  to  us,  and  the 

defendent,  is  allowedthe  benefitof  hisanswers  in  evidence,al- 

though  they  do  not  come  up  with  the  record,  and  having  been 

used  below — but  the  counsel  on  both  Bodes  have  agreed  dmt 

The  defendanti  ^®  «hould  consider  them  as  absolutely  denying  the  allegations 

aaiwer  to  intano-  in  the  petition. 

fidla^diiftdMt«r      Wehavedone  so,  and  it  appears  to  usthe  facts  are  proved 
SSTwitolSlef*"^  by  two  witnesses,  whereby  the  evidence  resulting  firom  the 

answers  to  the  interrogatories  is  done  away. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  district  court  be  affirmed  with  costa 


ikPPBAL   PROM   THE    COURT   OP   THE   PIRST    DISTRICT. 
A  doiittioDprqpf€r  fwpHoB  cannot  be  made  to  the  prejudice  irf"  creditor 

The  facts  are  stated  in  the  opinionof  the  court,  delivered  br 

Mathews,  J. 

In  this  case  the  petitioner  states  herself  to  be  a  creditor  of 
the  estate  of  her  late  husband,  for  a  balance  due  to  her  of 
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$18,000,  and  claims  to  have  a  tacit  or  legal  mortgage  on  a  ^^^^  ^issf' 
plantation  situated  in  the  Parish  of  Plaquemines,  which  was        ^^^-.^^^ 
sold  by  her  husband,  (subsequent  to  the  marriage  contract,        mehcer 
on  which  she  bases  her  claims,)  and  came  by  regular  transfers      andbb  ws. 
into  the  possession  of  the  defendant,  who  holds  the  same  as  a 
bona  fide  purchaser;  and  in  his  favour  judgment  was  ren- 
dered in  the  court  below,  from  which  the  plaintiff  appealed. 

The  appellant  relies  on  the  fifth  article  of  the  contract  of 
marriage  entered  into  between  her  and  the  deceased,  Robert 
Sprigg,  and  the  law  applicable  to  contracts  of  this  nature, 
for  a  reversal  of  the  judgment  given  by  the  district  court. 

The  article  relied  on  is  expressed  in  the  following  terms: 

"In  consideration  of  the  natural  love  and  affection  which 
the  said  Robert  Sprigg  bears  to  the  said  Stella  Mercer,  he 
declares  to  make  unto  her,  the  said  Stella  Mercer,  a  dona- 
tion inter  vivos  pure,  simple,  and  irrevocable— which  dona- 
tion is  hereby  accepted  by  the  said  StellaMercer — of  a  sum 
of  twenty  thousand  dollars,  in  order  that  the  said  donation 
may  have  its  full  effect  m  favour  of  the  said  Stella  Mercer, 
if  she  survives  the  said  Robert  Sprigg  without  issue;  but  on 
condition  that  the  said  donation  shall  be  revoked,  if  there 
should  exist  any  child,  or  children  bom  of  the  intended  mar- 
riage, at  the  time  of  the  demise  of  the  said  Robert  Sprigg, 
or  if  the  said  Robert  Sprigg  should  outlive  the  said  Stella 
Mercer;  in  which  latter  case  the  said  sum  of  twenty  thousand 
dollars,  thus  given,  shall  revert  and  return  in  the  hands  and 
possession  of  the  said  Robert  Sprigg,  in  the  same  manner  as 
if  the  present  donation  had  never  taken  place." 

The  sixth  article  of  this  contract,  on  which  we  shall  have 
occasion  to  comment,  provides  that  the  wife,  at  the  dissolu- 
tion of  the  marriage,  should  be  freed  from  the  debts  of  the 
husband  contracted  during  its  continuance,  by  renouncing 
the  community  of  gains  or  acquits,  and  take,  free  of  all  and 
singular  the  said  debts,  not  only  the  property  brought  in 
marriage  by  her,  but  also  what  she  acquired  by  this  con-  , 

tract,  viz.  the  donation  of  twenty  thousand  dollars. 
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^'***^'^  iSi  *      '^^  '^^"^  applicable  to  this  contract,  and  accoidiiig  to 

which  it  must  be  interpreted^  are  to  be  looked  for  in  oar 
Code  of  1806,  and  in  the  Spanish  law  books  which  con- 
tain rules  relating  to  the  subject  of  donations  of  this  na- 
ture. As  a  preliminary  to  the  investigation  of  these  laws, 
we  think  it  may  be  laid  down  as  true,  that  no  text  of  the 
old  Code,  none  <^the  Spanish  laws,  accord  the  tacit  or  legal 
m<Mrtgage  contended  for  on  the  part  of  the  [daintiflT.  The 
only  countenance  or  support  given  to  it,  is  found  in  the  com- 
mentaries of  Lopez  on  the  23d  law  of  the  13  Tit  Partida  5; 
in  those  of  Gomez  on  the  laws  50,  51,  52  and  53  of  Torcx 
In  the  works  of  the  Curia  Phillipica  and  Febrero,  which  arc 
entirely  works  of  commentaries,  and  in  the  different  authori- 
ties to  which  reference  is  made  by  these  comnientatoi«,8(Mne 
difficulty  occurs  in  proceeding  to  apply  the  law  to  the  con- 
tract, as  to  the  real  denomination  and  nature  of  the  donation 
stipulated  in  it,  whether  it  Yi^donatio  acti^  orpropier  tutptias: 
the  second  species  commented  on  by  Gomez,  or  the  third, 
denominated  arrha.  But  by  giving  to  it  either  name,  its  na- 
ture, force  and  efiect  will  not  be  nuuterially  diflfereDt,accord- 
ing  to  the  doctrine  established  by  this  commentator,  resulting 
from  his  researches  in  the  Roman  civil  law,  and  in  the  works 
of  many  eminent  doctors  who  had  preceded  him  in  com- 
menting on  those  laws. 

If  we  refer  to  the  Code  of  1808,  it  may  properly  be  called 
a  donation  between  married  persons,  made  by  a  raairiage 
contract.  But  whatevei^  may  be  its  proper  denomination, 
we  will  first  examine  its  inherent  force  and  efiect,  and  the 
burthens  imposed  by  it  on  the  property  of  the  donor,  ac- 
cording to  the  Spanish  laws;  next,  the  obligations  resulting 
from  it  according  to  ths  provisions  of  the  Code  in  force  at 
the  period  when  the  contract  was  entered  into,  ^iduch  was 
subsequently  sanctioned  by  the  celebration  of  the  marriage. 
From  the  manner  in  wluch  the  donation  was  nrade  by 
Bobert  Sprigg  to  the  plaintiff,  who  was  about  to  become 
his  wife,  he  clearly  intended  to  enrich  her  to  the  extent  of 
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the  sumiriven.in  the  event  of  his  death  without  children  from  Ea«tern  DiBtnot, 

°  —  JiUy  1881 

the  marriage,  and  her  survivefBhip.    But  that  she  dhould  be       v^n,^^^/ 
thus  enriched,  at  the  expense  and  to  the  prejudice  of  bona       msrcer 
fide  creditors  of  her  husband,  either  those  who  were  such      avdrbws- 
before  the  marriage,  or  those  who  by  trusting  him  after- 
wards,, in  a  fair  course  of  dealing,  held  that  situation  at  the 
lime  of  his  decease, — appears  to  us  to  be  contrary  to  every 
principle  of  justice  and  equity,  and  ought  to  be  contrary  to 
law;  and,  as  we  have  before  slated,  no  legislative  act,  either 
in  our  old  code  or  the  laws  of  Spain,  can  be  found  to  sanc- 
tion injustice  and  inequity,  such  as  would  be  a  necessary 
consequence  of  success  on  the  part  of  the  plaintiff,  in  her 
present  pretensions.    The  treatise  of  Gomes  on  the  laws  of 
Toro  purports  to  be  a  commentaiy  on  those  laws;  the  great- 
est part  of  his  doctrines,  however,  appear  to  be  entirely 
founded  on  texts  of  the  Roman  civil  Jaw,  the  use  of  which 
as  liaving  any  binding  force  on  the  trUHOials  of  Spain,  were 
interdicted  by  express  legislation  of  that  country;  leaving  to 
that  body  of  law«  such  force  and  effect  as  ought  to  be  ac- 
corded to  their  proviBi<»is»  considered  in  relation  to  sound 
reason  and  natural  justice  and  equity*    It  is  true  that  this 
author  (to  use  his  own  language  in  No.  41  of  his  ConuncAtar 
ries  on  the  laws  of  Toro,  as  above  cited,  when  the  question 
is  put,  wheth^  a  woman  has  a  tacit  mortgage  and  right  of 
preference  to  secure  a  donation  proptsr  nuptitmy)  says:  ^^bn^ 
viturj  etr€9obawidiekfquod  tacka  hypatheca  bemtosmpetstt 
mm  tamem  eong^etit  jus  proBtataoms^'-HmjuM  ratio  ^est;  qmA  ia 
doie  nmKer  tradat  danmo  evitando;  m  esftt,  verd,  donatkm- 
bug^tracuadebwroctqaanda."    And  in  soppcMt  of  this  brief 
solution  of  the  question  he  aeems  to  rely,  principally,  ce  the 
law  Assiduis  of  the  Roman  code. 

Now  admitting  that  this  text  of  law  supports  his  doctrines, 
it  does  not  follow  that  it  wai^  or  ou^  to  be,  toleraled  in 
Spain (»*  her  colonies,  considering  the  interdiction  of  theuse 
of  the  laws  from  which  it  is  derived,  as  having  the  force  of 
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^•^^^rnDitttwt,  law  upon  the  judges  of  thai  country;  and  if  it  could  not  legal- 
ly be  tolerated  in  Spain,  it  ought  not  to  be  received  by  us  as 


Vg, 


constituting  a  part  of  the  laws  ef  that  country  transferred  to 
▲H oaswB.  us  as  purchasers  of  Louisiana.  If,  however,  we  admit  that 
mere  interpreters  and  commentators  of  laws,  have  power  to 
establish  rules,  by  which  the  inhabitants  of  the  countries 
whose  laws  are  commented  on  are  to  be  bound,  in  relation 
to  the  tenure  by  which  they  hold  their  property,  by  rules 
thus  established;  or  that  the  doctrines  of  these  interpreters 
must  be  received  as  law,  in  the  absence  of  any  positive  le- 
gislation to  the  contrary,  (and  this  we  are  by  no  means 
ready  to  admit;)  still  we  are  of  opinion  thai  the  plaintiff 
must  fail  in  her  present  action. 

According  to  the  Spanish  laws,  a  donation  of  the  kind  un- 
der consideration,  was  not  permitted  to  be  made  above  die- 
tenth  of  the  property  of  the  donor,  to  be  estimated  after  a  de- 
duction of  all  his  debts.  See  Nueva  Recopolaeion,  Book  5, 
TU.  2,  Law  2;  and  Gomez,  No.  13,  in  leges  Taariy  50,  5L 
53  and  53.  It  is  true  that  these  provisions  of  the  cnriginal 
laws  ol  the  country  have  been  changed  by  the  Code  of  1808; 
but  according  to  it  there  still  exists  a  limitation  to  the  right  of 
giving  by  a  person  situated  as  was  the  donor  in  the  present 
instance:  he  had  a  father  and  mother  then  living;  consequent- 
ly, he  could  not  make  a  donation  of  more  than  one-third  of 
his  estate  to  dieir  prejudice;  nor  could  he  give  an3rthing  to 
the  prqudice  of  creditors  who  were  such  at  the  time  of  the 
donation,  or  in  fraud  of  those  who  subsequently  became 
such:  t.  6.  he  could  not  validly  make  any  contract,  having  a 
direct  tendency  to  cause  a  fraud  of  this  sort. — See  the  Code 
of  1806  on  the  subject  of  donations  generally,  and  the  Curui 
PhUlipica,  p.  428,  Nos.  12,  13  and  14,  the  article  Beoocxh 
pclaeion. 

Notwithstanding.  Jthat,  agreeable  to  the  provisions  of  the 
Code,  none  but  ascendants  or  descedants,  or  their  heirs,  can 
sue  for  a  reduction  of  a  donation  made  in  violation  of  their 
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right  to  the  legitime;  and  perhaps  creditors  cannot  directly  ^^^^^^^^li/^^^M*' 
interfere  on  account  of  an  excess  in  a  doqatioD,  as  against  the       v^pv^ » 
interest  of  forced  heirs;  yet  they  have  ijaost  clearly  a  right       mbrcbr 
to  invoke  nullity  on  all  donations  made  in  fraad  of  their  just      ardbbws. 
claims,  and  the  defendant  must  be  viewed,  in  the  ntuation  of 
a  creditor.  '■.-»' 

In  the  present  case,  the  petitioner  states  that  the  succes- 
sion of  her  late  husband  is  insolvent.  How  did  it  become  so? 
was  it  on  account  of  debts  contracted  by  him  before  the  do- 
nation, for  which  she  now  claims  a  tacit  mortgage,  oi:  was  it 
in  consequence  of  debts  subsequently  contracted?  Without 
evidence  on  this  subject,  it  may  as  well  be  supposed  that  the 
insolvency  alleged,  was  occasioned  by  debts  of  the  husband 
existing  previous  .to  the  donation,  as  by  those  which  he  after- 
wavds  contracted.  If  the  first  hypothesis  be  true,  then  he 
liad  no  right  to  give  anything;  and  if  the  donation  was  made 
in  order  to  secure  to  his  widow  the  sum  given,  in  fraud  of 

persons  who  might  become  his  creditors,  it  is  equally  sub- 
ject to  be  avoided:  and  that  this  was  intended,  we  have  no 
doubt,  from  the  whole  scope  and  tenor  of  the  sixth  article 
of  the  marriage  contract. 

We  have  already  shewn  that,  according  to  the  Spanish 
laws  a  donation  like  this,  the  advantages  of  which  are  claim- 
ed in  the  present  suit,  could  not  legally  exceed  one -tenth  of 
the  donor^s  property,  net,  after  deduction  of  debts,  &Ci  In 
pursuance  of  this  doctrine,  a  person  whose  debts  amounted, 
at  the  time  of  the  donation,  to  more  than  the  value  of  his  pro- 
perty, could  not  legally  and  bonafidely  give  anything. 

The  burden  of  proof  required  to  shew  the  state  of  the  do- 
nor's affairs  at  the  time  of  the  donation,  lies  on  the  person 
claiming  the  benefit  of  such  donation,  as  expressly  laid  down 
by  Gomez  in  the  13th  number  already  referred  to.  This 
proof  has  not  been  furnished  hi  the  present  case,  and,  con* 
soquently,  the  plaintiff  cannot  succeed  in  hor  demands. — 
Thus  far  the  court  is  unanimous.  For  myself  I  will  add,  that 
I  do  not  believe  that  the  tacit  mortgage  claimed  by  the  ap- 

Q3 
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^^'^"^Mutm  P^'^"^ '''''>  ^ ^^^'^ ^'^  *"y  ^^  '^8^ exiftence  in  the  jura- 

prudence  of  tiiii  oomlry. 


The  provbions  of  our  code  on  this  subject  require  no  fur- 
tber  commentt.  It  is  belieTod  thei  there  is  not  a  sin^  ex- 
pposMOn  in  it  which  has  a  tendency,  in  the  sb^iteet  degpee, 
to  establish  the  mortgage  contended  for  on  behalf  of  the 

A  iinaition  ji  nj  pl<^^*  '^^  whoie  doctrine  therein  contained,  on  the  sub- 
iflrijiitiiiMcattot  jeet  of  dooatioDS,  iippears  to  us  lo  be  of^xised  to  the  exis- 
pnjoiice  ol  ci«di«  tence  of  any  such  hypothecation.    It  may  not  be  imi»t>per 

lo  add,  inconchisioD,  that  our  system  of  junqxudence  coo- 
takw  liens  and  tacit  mortgages,  created  by  express  legisla- 
tioD,  fiilly  sufficient  to  answer  all  the  ends  of  justioe,  and 
perhaps,  more  than  enough  for  the  purposes  of  commerce. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed,  with  coats. 


nifl^g 


DM  OnUTS  STJWW  vs.  HBJ^SJ^. 
ATVmh^L  FHOM   THE   COURT  OP  THB   FIRST    DISTRICT. 
UO?^l  ^^'^  ttnMm  CMiiioC  be  panned  at  Ike  noM  time,  and  lAer  die  Juino 

2  544  cMcafivo  if  tamed  into  the  jmeio  ordinariot  tiM  fomer  coiBot  be  ^ain 

•aaonaa  io« 

The  eieeotiao  being  unaudiorixed  by  the  jodgment,  eoold  eonfier  no  title 
on  the  creditor  by  whom  tfiia  irregal^rity  waa  conunitted. 

A  breach  of  profeawoDal  daty  cannot  allect  the  legal  right  of  paitiee,  md 
can  only  be  inqoired  into  idien  tegnlarty  before  the  coart. 

The  circumstanees  of  this  case  are  these.  In  1812,  De 
6niy,.a  phmter,  became  insolvent  and  filed  his  petition  and 
schedule  in  the  superior  court  for  the  first  judicial  diatrict— • 
amongst  the  property  surrendered  was  a  tract  of  land  at  Ba- 
rataria,  which  the  syndics  having  in  vain  offered  for  sale, 
jmiyed  the  court  to  homologate  the  tableau  of  distribution  as 
it  stood  Thomas  Dumford,  one  of  the  creditors,  0|q>OBed  ic 
on  the  ground  of  its  homolqgati(m  invading  his  rights  aa  mort- 
gagee of  the  property  at  Barataria,  for  three  thousand  eight 
hundred  dollars — ^his  oppositicMi  was  overruled  and  the  ta- 
bleau homologaled.    In  1819,  Dumford  filed  a  petitioii  citing 
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the  syndics  of  De  6niy's>  stating  his  mortgage  and  praying  ^^^^^^^tJ^^^S^* 
for  seizure  and  sale  which  was  granted,  bikt  was  then  aneslad         >.,^^v««^ 
by  the  syndics  coming  in  and  answering.    After  regular  (Mn>-  **■  oawT*s  syw* 

cess  there  was  judgment  for  Durnford.    A  new  order  of       ^' 

seizure  and  sale  was  served  and  the  property  strode  off  for 
twenty-seven  hundred  dollars,  which  the  purchasers  reiused 
to  pay  until  it  was  exposed  again  for  side — ^whea  the  former 
purchasers  arrested  the  sale  by  paying  their  former  bid-*-the 
court  below  thinking^  the  sale  defective  a  phiries  ofder  of 
seizure  and  sale  was  served,  and  the  property  was  struck  off 
to  the  defandant,  Hennen,  who  after  some  time  applied  to 
the  aherift  for  a  title — an  injunction  issued  at  the  application 
of  the  syndics;  there  was  judgment  in  their  favor,  and  the  de- 
fendant appealed. 

Porter^  /.  delivered  the  opinion  of  the  court. 

The  insolvent  filed  his  hUtm  so  far  back  as  the  year  1813; 
a  considerable  portion  of  his  estate  was  sold  and  reduced  in- 
to cash  by  the  syndics,  who  in  November  1814,  filed  a  ta- 
bleau of  distribution.  Among  the  property  surrendered  was 
a  tract  of  land  at  Barataria.  In  the  tableau  of  distribution 
the  syndics  stated  that  tliey  had  exposed  this  tract  three 
times  for  sale,  and  could  not  find  purchasers. 

The  money  on  hand  was  distributed,  and  the  land  remain" 
ed  unsokl  up  to  the  year  1820 — in  that  year,  one  Durnford* 
who  had  a  mortgage  on  it,  applied  for  and  obtained  an  order 
of  seizure  and  sale.  The  syndics  made  opposition  to  thig 
proceeding,  but  after  a  trial  <hi  the  issue  joined  between  the 
parties,  the  court  set  aside  the  opposition,  and  suffered  the 
plaintiff  to  proceed  vnth  his  execution.  The  land  was  sold, 
but  a  third  party  having  set  up  title  to  it,  the  purchasers 
refused  to  pay  the  price,  until  a  good  title  oouU  be  given  to 
them — on  their  refiisal  the  plaintiff  took  out  an  alias  writ  of 
execution.  The  purchasers  opposed  this  step,  and  paid  the 
money  into  the  hands  of  the  sheriff,  but  the  court  was  of 
opinion  that  as  the  sale  was  for  cash,  the  bidders  coidd  not 
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^^'^"juP^^i  '^  i^fu^  payment,  and  then  on  a  change  of  opinion  on  their 
s^pv-^/      P^rt,  claim  a  right  to  make  that  pajrment  and  hold  the  pre- 
ss oBUT's  •TK-  mites. — See  8N.  S. 

9$  In  consequence  of  this  decision  of  the  court,  the  plaintiff 

HKifUBv  proceeded  under  another  execution,  and  the  premises  were 
sold  by  the  sheriff  to  the  defendant,  Hennen,  who  ft  is  ad- 
mitted was  the  agent  of  Duinford,  the  plaintifl^  and  purchas- 
ed  for  him.  From  some  cause  or  other,  of  which  the  record 
does  not  give  information,  the  buyer  did  not  obtain  a  deed 
from  the  sheriff,  nor  did  the  syndics  ever  daim  the  aurphs 
money  over  and  above  the  debt  due  the  plaintiff.  In  the 
year  1829  the  buyer  demanded  a  deed  from  the  sheriff^  but 
was  injoined  at  the  suit  o(  the  plaintifis  from  obtaining  it. 

The  cause  was  submitted  to  a  jury  in  the  court  below,  who 
found  for  the  plaintiffs.    The  defendant  appealed. 

The  sale  is  alleged  to  be  null  and  void,  on  the  ground  that 
by  law  the  property  of  a  bankrupt  can  only  be  sold  by  his 
syndics,  and  is  not  subject  to  the  execution  of  each  individu- 
al creditor. 

And  if  it  be  not  null  ofr  initio  the  plaintifis  insist  the  defen- 
dant has  lost  the  ri^t  to  demand  a  title,  after  gaBEdnog  nine 
yean  to  elapse  wHhout  paying  the  puidiaae  money. 

While  the  plaintiffs  and  the  purchasers  under  the  execu- 
tionfirst  issued  were  contesting  the  effect  of  it,  the  former,  for 
what  object  it  is  not  well  perceived,  changed  the  proceedii^ 
(into  the^icto  ordinano)  and  obtained  judgment  against  the 
defendant  in  the  following  words. 

^Whereupon,  after  reading  the  documents  annexed  to  the 
petition  of  the  plaintiff,  and  the  court  being  of  opinion  that 
the  claim  of  the  plaintiff  has  been  sufficiently  proved — or- 
der, adjudge  and  decree,  that  judgment  be  entered  in  favor 
of  the  plaintiff  against  the  defendant,  for  the  sum  of  three 
thousand  eight  hundred  dollars,  together  with  interest  there- 
on, finom  the  day  of  the  judicial  demand,  vtz.  23d  April, 
1829,  until  paid,  and  costs  of  suit." 

However,  oYi  the  decree  of  the  supreme  court  being  ren- 
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dered,  setting  aside  the  sale  in  the  juicio  executivo  the  plain-  Eastern  p'^^^]^^^ 
tiff  seems  to  have  reverted  again  to  that  mode  of  proceeding,       v,^v-^^ 
for  we  find  that  he  took  out  a  pluries  order  of  seizure,  and  de  oruy's  syn- 

Die 

under  it  the  land  was  sold  to  the  defendant     This  was  quite  vs. 

irregular.     It  has  been  already  settled  that  both  these  reme-        hennex 


dies  cannot  be  persued  at  the  same  time,  and  that  after  the  Both  remedies 
juicio  executivo  is  turned  into  the  juicio  ordinctrioj  the  former  arAe'same^tim? 
cannot  be  resorted  to.  In  this  instance  the  plaintiff  instead  ^  titer  the  jui- 
of  issuing  a  writ  of  fieri  facias,  ^  indeed  he  could  have  tak-  turned  into  theju- 
en  out  an  execution  against  the  insolvents  property)  in  pursu-  *fol^^*2J^t*^e 
ance  of  his  judgment,  chose  to  continue  the  original  executo-  »gwn  resorted  to. 

..  The  execution 

ry  process,  and  sell  the  property  under  it.    The  execution  being    unauthon- 

zed    bv  the  naV" 

being  unauthorized  by  the  judgment,  could  confer  no  title  on  ment,  could  confer 
the  creditor  by  whom  this  irregularity  was  committed.  SifaSby  whom  Ais 

The  attorney  who  represents  the  present  plaintiff,  was  irregularity     was 
the  gentleman  under  whose  advice  the  plaintiff  in  execution 
first  resorted  to  the  juicio  executivo  to  enforce  his  claim 
against  the  syndics  of  the  insolvent.    And  it  has  been  com- 
plained to  the  court,  as  a  breach  of  professional  duty,  that     A  breach  of  pro- 
he  should  nowattempt  to  set  aside  proceedingswhich  emana-  n^'^ect  £7iegai 
ted  from  his  counsel  and  advice.    The  conduct  of  this  gen-  J^*  J^  oSv'be 
tleman  cannot  affect  the  legal  rights  of  the  parties;  and  it  inquired  into  ^hen 
would  not  be  proper  in  us  to  express  any  ^opinion  on  it,  un-  ]^*court.        ^^'^ 
less  regularly  brought  before  the  court. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed  with  costs. 
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VEmjiTG.  Imjw 

APPEAL   FROM   THE    COURT   OF   THE    FIRST    DISTRICT.  2    647 

fl23    796 
The  third  possessor  of  property  subject  tojeveral  mortgagees  and  who  has     ^mmm^m 

purchased  from  his  vender  a  right  to  the  first  mortgage,  when  the  property 

is  sold  by  the  sheriff  on  the  application  of  subsequent  mortgages,  is  entitled 

to  be  first  paid  out  of  the  proceeds,  although  he  becomes  the  purchaser  hii^i- 

self 

A  mortgage  in  favor  of  an  absent  person,  executed  and  registered  by  the 
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Eaitern    DUtricC,  mortgager,  •Ithougb  not  accepted  by  the  aMrtgigee,  takes  pcecedence  of  a 
Jmy  1881      posterior  mortgage  duly  accepted  and  registered. 

MiLLAUDCN         The  facts  are  stated  in  the  opinion  of  the  court  by 

ALLARD.  Morttn^  J. 

This  wasa  caseof  a  writ  of  seizure  and  sale  by  the  mort- 
gagee. The  premises  were  sold.  The  Planters  Bank  of 
Georgia  intervened,  being  a  posterior  mortgagee. 

The  district  court  was  of  opfaiion  that  as  the  defendant 
the  third  possessor,  had  had  the  mortgaged  premises  adjudi- 
cated to  himself,  there  was  no  sale,  as  they  were  his  before 
the  adjudication,  and  he  could  not  purchase  his  own  thing. 
The  proceedings  in  the  case  presented  no  obstacle  to  the  ex- 
ercise of  the  intervening  parties  right  as  a  mortgagee,  and 

he  directed  a  writ  of  seizure  and  sale  to  issue  in  his  lavon 
From  this  judgment  the  defendant  appealed. 

The  record  presents  the  following  case: 

1.  On  the  25th  <^  June,  1832,  Lewis  N.  Allard,  the  de- 
fendant's father,  sold  to  Richardson  one  undivided  half  of  a 
tract  of  land  and  forty-eight  slaves,  on  which  he  retained  a 
mortgage  for  $30,000,  part  of  the  price,  afterwards  credit- 
ed by  a  partial  payment  of  $25,000. 

2.  Two  days  after,  June  27th,  1822,  Richardson  gave  a 
mortgage  to  Landreaux,  on  the  premises  for  $16,000  and  in- 
terest. 

3.  On  the  17th  of  March,  1823,  Richardson  mortgaged 
the  undivided  tract  of  land  and  slaves  to  Pierre  Allaid,  to  whom 
he  also  mortgaged  twenty-three  other  shves,  for  a  debt  of 
$8000  and  interest.  The  mortgagee,  who  was  then  ab- 
sent, accepted  the  mortgages  on  the  16th  March»  1823. 

These  two  last  mortgages  were  assigned  to  the  plaintiff 
Millaudon,  and  form  the  ground  of  the  present  suit. . 

4.  'Onthel2th  April,  1823»the  undivided  land  and  negroes 
being  encumbered  by  the  above  three  mortgage^  and  the 
23  slaves  by  the  last;  Richardson  sold  the  whole  to  Proc- 
ter, who  co\'enanted  to  discharge  all  the  above  mortgages, 
and  gave  his  note  to  Richardson  for  twenty»five  thousand 
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dollars,  mortgaging  the  above  property  for  the  security  of  the  Eastern  District, 
payment  of  the  note.  ^^^^/-^ 

This  note  was  transferi^  to  J.  &  C.  Bolton,  and  by  them     millaudon 
to  the  Planter^s  Bank,  the  intervening  party,  and  is  the  basis       allard. 
of  the  interventioit 

On  the  31st  of  March,  1824,  Proctor  reconveyed  to  Rich- 
ardson the  whole  property  purchased  from  him — the  latter 
reassuming  the  payment  of  the  mortgages  to  Louis  N.Allard, 
Laudreaux  and  Peter  AUard  or  Millaudon,  and  of  Procter^s 
note  for  twenty*five  thousand  ddlars,  the  property  of  the 
Bank — and  he  mortgaged  the  whole  property  to  Procter  for 
the  security  of  the  performance  of  his  covenant. 

5.  On  the  same  day  Richardson  conveyed  all  the  premi- 
ses to  Louis  N.  Allard,  receiving  in  payment  six  thousand 
dollars  in  cash,  in  discharge  of  twenty-five  thousand  dollars, 
the  amount  of  the  first  mortgage,  and  his  vendee  assumed 
the  payment  of  those  to  Landreaux  and  P.  "Allard  or  Mil- 
laudon.  Richardson  undertaking  to  discharge  the  note  of 
Proctor  in  the  possession  of  the  Bank. 

6.  Lastly,  on  the  39th  of  October,  1824,  Louis  N.  Al- 
lard sold  to  his  son,  the  present  defendant,  the  whole  proper- 
ty above  mentioned,  fQr'$120,000.  Forty  thousand  was  paid 
in  cash,  and  the  balance  was  promised  to  be  paid  in  ten 
yearly  instalments:  but  the  vendee  reserved  to  himself  the 
right  of  applj^ng  the  amount  of  the  deferred  payments  to 
the  total  or  partial  dischai^  of  the  mortgages  of  Lan- 
dreaux and  Pierre  Allard  or  Millaudon.  No  mention  v^as 
made  of  Proctor^s  note,  norot  the  mortgage  for  the  security 
of  its  payment. 

Matters  were  in  this  situation  when  the  plaintiff,  assignee 
of  P.  Allard,  obtained  a  writ  of  seizure  and  sale,  on  which 
the  premises  were  sold:  the  undivided  tract  and  slaves  for 
$40,000— the  twenty-three  slaves  for  $ll,3aO-4n  all 
$51,350.  The  sheriff  deducted  from  this  sum,  $2W  fcxr 
costs,  and  paid  the  plaintiff's  claim  $16,783,  and  paid  the 
balance,  $34,347,  to  the  defendant.— C<m2^  of  PracticelOi. 
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£a8tem  Dis^ct,  fhis  sum  being  insufficient  to  dischai^  the  two  first  mon- 

^^-^^-^^        gages,  (Louis  N.  AUard  and  Landreaux)  the  sheriff,  the  pro- 

M iLLAUDoif     ceeds  of  tlie  sale  being  exhausted,  gave  the  defendant  a  re. 

ALLABD.       lease  of  posterior  mortgages — Code  of  Practice  708 — after 

having  received  his  bond  for  indemnity  and  the  security  of 

the  rights  of  other  parties. 

Four  months  after,  viz.  on  the  18th  of  February,  1830, 
..the  bank  intervened,  by  procuring  a  nile  on  the  defendant  to 
shew  cause  why  he  should  not  pay  the  sum  due  on  Proc^ 
tor^s  note,  out  of  the  proceeds  of  the  sale  on  Millaudon^s  or- 
der of  seizure  and  sale. 

The  claim  of  the  bank  was  resisted  on  the  ground  that  the 
defendant  was  subrogated  to  his  father's  right  on  the  first 
mortgage  for  $25,000,  and  to  Landreaux's  right  on  the  se- 
cond for  $16,000,  the  capital,  of  these  two  sums  ($41,000) 
exceeded  the  balance  received  from  the  sheriff. 

We  think  the  district  judge  erred  in  concluding  that  the 

defendant  acquired  no  right  by  the  sale;  that  the  thing  was  his 

own  before  the  sale,  would  have  continued  so  without  the 

sale,  and  is  no  more  than  his  own  after  it. 

The  third  poMe»-      '^^^  sheriff  sold  the  rights  of  Richardson,  the  mortgagor, 

^ect^to»e^«raf  *ort  ^  ^^"^  existed  at  the  date  of  the  mortgage,  and  by  the  pur- 

'eagees  and  who  chase  the  defendant  acquired  what  he  did  not  possess  be- 

his  vender  a  right  fore,  the  release  of  the  mortgagee's  claim;  so  that  there  was 

%^^  whln°^^c  ^  ^^^  sale,  the  property  was  transferred  to  the  purcha- 

property  18  aold  by  ger,  and  the  subsequent  mortsairee  can  only  exercise  his 

the  sheriff  on  the  ^  ^^  ^ 

apph'cation  of  sub-  rights  on  the  balance  remaining  after  the  discharge  of  this 

is ^entitiw?  to^  preceding  mortgage.    To  ascertain  what  these  rights  are, 
first  paid  out  of  the  remains  to  be  done. 

proceeds,  although 

he   becomcM  £e      This  we  are  enabled  to  do  by  an  agreement,  which  the 
^  *  parties  have  placed  on  record,  that  the  proceeds  of  the  sak 

are  in  court,  subject  to  distribution;  the  said  proceeds  bciiuz 

represented  by  the  defendant's  bond  to  the  sheriff,  which  tbau 

officer  has  returned  into  court. 

This  leads  us  to  the  consideration  of  the  defendant's  right 

to  retain,  first,  $25,000,  the  amount  of  the  first  mortgage. 
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« 

with  interest;  secondly,  916/)0Q,  that  of  the  second,  wkh  in-  ^^^^^^^* 
terest.    As  the  princif»l  absorbs  the  whole. bahnce,  the  in*       >«^-v^«^ 
terest  will  not  be  taken  into  view.  **■  ^*fl.'*  *"' 

Die 

I.  As  to  the  first,  on  Low  N.  Alhuid's  mortgage,  it  i9  ob-       _^t. 
jeeted  by  the  appellee's  counsel,  that  the  debt  of  which  the 
mortgage  was  an  accessary,  has  been  extinguished  by  pay- 
ment is  no  longer  due,  wmi^ga,  the  accessary  has  ceased  to 
exist. 

Bui  die  appellant's  coimsei  uiges  that  the  mortgagee  credi-^ 
tor,  who  purchases  the  premises  isas  if  subrogated  to  Wd- 
self,  and  presences  his  mortgage  in  regard  of  a  posterior 
mortgage,  and  the  confusion  which  results  fiK)m  the  pur- 
chase suspends,  indeed,  his  mortgage,  but  does  not  ab- 
soluleiy  destroy  it: — ^he  cannot  have  a  mortgage  on  his  ow» 
estate^ 

Tfaisjiriiicqial  appeam  to  us  to  becorrecdy  eslabiisbed  by 
Merlin^  13»  Rq^egiirire  iferl»  svbrogatioii  de  perwmaa.  Set. 
4.  He  S9ys  the  effect  ceanbt  have  a  longer  duratieii  thas 
the  cause.  If  the  kilter  be  ten^rary  only  the  former  can- 
not be  perpetual.  He  cites  Fretiient  FcBore  He.  S.  tk.  I&, 
Die.  8w  Creditorem  qui  rem  sibi  oMigatam  emit  a  debitori 
aut  in  fohilum  aocepit,  jus  idem  pi^Miris  quod  in  ea  habent 
remiosiflgoet  amimsse,  certum  estquasi  confMonis  cnjfis^ 
dam  postestaie.  Sed  m.  rem  postea  evinci  contingat  jmrsnum 
posteiiorif  reetkiieter  ac  si  quam  qablata  pvgnoris  oUigalio 
fiiisset 

Had  the  defendaitt  before  he  purchased  the  premiBes,  en- 
joyed a  servkude  or  inccxrposeai  right  on  the  premises,  ^y 
would  have  been  exiingaished  by  confosion;  for  one  cannot 
be  the  creditor  and  debtor  of  a  servitude;  henre  a  right  of 
way  on  an  estate  of  which  he  has  the  fee  simple;  but  on  his 
relinquishment  to  an  anterior  mortgage  or  on  a  sale  at  the 
latter^s  instance,  the  servitude  or  incorporeal  fright  would  be 
revived. — CivU  Code  462,  art  50. 

The  purchase  of  the  land  cannot  have  the  effect  of  des- 
troying the  claim  of  the  creditor,unless  the  title  passes  to  him 

R3 


553 


CASES  IN  THE  SUPREME  COURT 


DIG 

0#. 


Eartm    District,      We  therefore  conclude  that  Lewis  N.  Allard  by  purchas- 
^^^.^^     '  ifig  the  premiies,  did  not  destroy  his  mortgage  so  as  to  let  in 
DB  obut'8  stw-  posterior  ones. 

2.  As  to  the  mortgage  of  Landrennx  it  is  not  [Hretended 
to  be  discbaifjed. 

But  the  appellee's  counsel  has  ui^ged,  that  the  mortgage  of 
Pierre  Allard  has  not  a  priority  over  that  of  the  bank— be- 
cause, although  it  was  executed  and  recorded  before  the 
bank  obtained  its,  the  latter  must  be  preferred,  because  the 
former  did  not  become  effectual  till  its  acceptance  by  the 
mortgagee,  which  was  posterior  to  the  date  of  the  mortgage 
of  the  bank  and  its  registry. 

We  think  an  absent  perscxi  has  the  benefit  ct  an  engage- 
w°ofan^^abMnt  ment  contracted  towards  him.  Pareciendo  que  alguno  se 
•STroKistew?  w  Q^^o  obligar  a  otro  por promisicm o  por  algun contrato, o  en 
the  mortgager,  al-  otru  manenLseatenidode  cumpliraqualloque  ae  ob&so^  J  no 

liKmgfa  not  accept-  ,  ,.  ^     H  u^u    ^-      i     -       f 

ed  by  die  mortga-  puede  poner  exception  que  no  tue  hecha  8tipidaci0n,^qae 
dence  of  ?poii!Nrr  fuieredecir  prome,temiento,con  derta  solemnidad  de  dere- 
^^1^^  ^"^7  cbo»  o  que  fii^  hecho  el  contrato  o  obligacion  antre  aoaentes 


vor 


or  me 


i^cceot 
t^red. 


o  que  n<»  fii^  hecho  ante  escribano  publico,  o  fo^  heda  a 
otra  persona  privada,  en  nombre  de  otros,  entre  auaentes;  o 
que  se  obligo  alguno  que  daria  a  otro  o  haria  algona  ooaa, 
mandamos  que  todav  ia  vale  la  obligacion  y  cootiato  que 
fuere  hecho,  en  qualquiera  manera  que  parezca  que  uno  se 
quizo  obligar  a  otro. — Recapikicion  de  Costilla  6, 6.  2. 

See  Duchamp  et  al.  vs.  Nicholson,  2d  Martin,  N.  8.  672; 
Marigmf  vs.  Bemy,  3  id.  607. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided  and  re- 
versed, and  that  the  rule  obtained  by  the  appellees  be 
discharged  with  costs  in  both  courts. 
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STATE  OF  LOUISIANA. 

_    Western  Diftricty 
^~~^  •  September  1881. 

supjBfitffi  coraT western  i^ktrict,      ,^^.,,,^ 

OPELOUSAS, : SEPTEMBER,  I8S1.  i.abbb'8  bbibs 

ABAT    ST    Alt 

LABBE*S  HEIRS  va  JIBAT  EL  AL. 
APPEAL    FROM  THE  COURT  OF  THE    FIFTH    DISTRICT,    THE 

JUDGE    OF   THE    SIXTH    PRESIDING. 

The  construeHon  and  effect  of  an  art  of  voluntary  separation,  and  of  a  divi- 
sion of  property-  between  husband  and  wife,  made  in  1805,  before  the  adop- 
tion of  either  of  the  civil  codes,  must  be  determined  by  ttke  laws  of  Spain. 

According  to  these  leiws  the  husband  and  wife  were  considered  so  far  sepa- 
rate persons,  that  they  could  validly  enter  into  any  onorous  cont'act — a  scUe 
being  the  example  given  to  illustrate  this  doctrine. 

The  husband  and  wife  were  prohibited  from  making  donations  to  each 
other  during  marriage,  of  property  actually  inpoaseanon;  hot  Hut  wife  might 
renounce  her  right  to  the  acquets  at  any  time  brfore,  during  and  after  the 
dissolution  of  the  marriage. 

A  contract  in  which  husband  and  wife  mutually  agree  to  separate,  divide, 
and  each  take  a  specific  portion  of  die  community  property,  and  renounce 
all  right  and  claim  to  the  community  of  acquets  and  gains,  partakes  strong- 
ly of  the  nature  of  a  contract  of  exchanget  by  which  each  of  the  parties  gives 
up  all  dalm  to  the  tvhole,  in  consideration  of  obtaining  a  distinct  right  and 
title  to  apart  of  the  matrimonial  commnaity  property. 

Such  aveparation  and  division  was  strictly  speaking  a  partition  of  common 
property,  and  cannot  be  assimilated  to  a  donation. 

The  contract  of  exchange,  in  1805,  between  the  husband  and  wife  opera- 
ted as  a  good  and  valid  separation  of  goods  between  the  contracting  parties, 
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Waitem  District,  and  a  diiMilatioii  of  die  community  prarioudy  eziitiDg  between  then,  nd  i 
S^ember  18tl.  r^nmicigiioo  of  the  aeqoeti  and  gaioe  rabeequently  acquired. 

'^'^T^^'^^  ITie  TOluntaiT  separttioa  of  huibeDd  and  wlfe»  did  not  pieduce  t  lepl » 

9f.  paiatioD  o  maito  #f  fAoro.    Thehtiebend  wouldetiUbebouiiiltoproiidefa 

ABAT  BT  Ai*.     her  mtintaiiMace. 

Hie  circumiteiipo  of  the  huebend  hating  an  adalterooB  inteitMne  wifb 
his  nmktito  9ktO€  in  the  common  dwelling,  may  have  tndmed  the  wife,  the 
mere  willingly  to  abtmdtm  kU  ked;  bvt  is  not  such  aa  act  of  lagil  «n- 
straint  and  coerdoo  on  her,  or  of  immorality  in  him,  as  to  reader  die  cos- 
tract  of  exchange,  and  dimolation  of  the  community  of  property,  mil  an) 
eouf. 

If  ttie  wile  makes  a  concealed  donation  by  acknowiedpng  nbieqaatly 
to  the  marriage,  that  her  husband  brought  in  twenty-fiye  buDdrad  doHis 
when  in  fact  it  was  owned  by  her  at  the  time,  sueh  donation  by  the  Spanidi 
laws  is  only  revocable  during  the  life  time  of  tfie  tUmer,  and  tt  her  imtsKe, 

la  April  1826,  Mai^garet  Decoux»  wife  of  J.  B.  Beinard 
Hiliare  Decoox,  and  Julia  Decouxy  widow  of  Louis  Pel* 
lerin,  deceased,  legal  heira  and  repreaentatiTeB  of  Charlotte 
Julia  Labb^,  deeeaaed,  filed  their 'petition  in  tlie  district 
court  for  the  Parish  of  St.  Martin,  against  Jean  Pierre 
Descuira,  the  husband  of  C.J.Labbe,  by  a  second  marriage. 
on  her  part,  claiming  of  the  defendant  sundry  perapheimi 
property,  alleged  to  have  been  brought  into  the  tmtm 
by  their  deceased  mother  with  said  Desouirs;  and  ooe  half 
of  the  oommmiity  which  is  idleged  to  have  existed  between 
them  until  dissolved  by  the  death  of  the  wife  in  1825. 

A  marriage  contract  was  entered  into  between  C.  J. 
LAbb6,  (then  widow  Deoon)  and  J^  P.  Descoin,  stipula 
ting  that  tfie  wife  brought  $1095  37  worth  of  property  into 
marriage;  the  husband's  to  be  ascertained  by  inventory  ^ki 
marriage,  and  stipulating  that  a  community  of  ptopeitv 
riMnkl  subsist  between  the  spouses.  They  were  then  mar 
ried,  October  31st,  1781.  The  parties  lived  together  until 
May,  1805,  when  they  entered  into  a  voluntaiy  sgreement 
to  separate,  and  to  live  sepantaboth  in  person  and  proper- 
ty. The  act  of  vokmtaiy  separation  was  diawn  up  wi 
'  signed,  May  21st;  1805,  and  acknowledged  befc^re  Heniy 
Hopkins^  commandant  of  Attakapto,  tlie  25th  of  the  same 
month. 
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•   The  partieB  lived  and  administered  each  one's  property  ^^™L-£"*"^** 
separately,  from  that  period  until  the  death  of  the  wife  in        >..^-><^w^ 
1KJ5.     The  plaintiffs  had  an  inventory  of  a])  Descuirs'  es-  i*abbe'«  h«ibb 
tate  taken,  after  the  death  of  the  wife,  and  allege  that  the     a«at  st  ai.. 
community  of  property  never  ceased  to  exist  between  hus- 
band and  wife,  notwithstanding  they  lived  separate,  and  had 
divided  their  property  at  the  separation. 

In  December,  1836,  Descuirs  died,  which  was  suggested 
to  the  court  in  April,  1827.  The  suit  was  revived  against 
his  heirs.  They  all  renounced,  or  let  judgment  go  by  de-  ' 
fault,  except  tteo  sets;  viz.  the  representatives  of  Magddume 
Descuirs,  late  wife  of  Berr6,  and  of  Lucelle  Descuirs,  late 
wife  of  A.  Boutt6,  deceased;  both  collateral  heirs  of  J.  P. 
Descuirs,  the  late  defendant.  These  two  sets  of  heirs  put 
in  answers  claiming  half  the  community,  if  it  should  be  deci- 
ded to  have  existed,  and  reserving  all  their  other  rights  until 
a  final  decision  of  this  suit*  At  the  death  of  Descuirs  one 
Antoine  Abat,  a  money-broker  of  New-Orleans,  set  up  a 
claim  to  his  whole  succession,  by  virtue  of  an  Authentic  act 
of  sale,  passed  before  P.  Pedesclaux,  notary  public  for  the 
parish  of  Orleans,  dated  May  19th,  1821.  Abat  came  and 
took  possession  of  the  estate,  and  was  proceeding  to  dispose 
of  it  at  public  sale,  when  he%as  stopped  by  an  injunction, 
obtained  by  the  plaintiffs,  restraining- him  from  any  further 
proceedings,  alleging  the  sale  ffom  Descuirs  to  him  to  be 
simulated  9xiA  fraudulent. 

The  injunction  case  was  consolidated  with  the  original  suit 
In  April,  1939,  the  plaintiffs  were  ordered  to  amend  their 
original  petition,  and  jset  forth  their  demand,  cause  of  action, 
and  property  claimed,  explicitly.  They  did  so,  and  con- 
clude by  praying  for  the  restitution  of  all  the  wife's  para- 
phernal or  dotal  property,  for  half  the  comn^unity  alleged  to 
exist  in  relation  to  Descuirs^  estatgs,  and  for  the  crops  made 
since  the  death  of  thefa*  ancestor,  and  for  a  final  partition  and 
settlement  with  Descuirs'  succession.  They  also  pray  that 
the  sale  from  Descuirs  to  Abat  may  be  declared  to  be  simu- 
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''•■^.  ^"•^•>  lated,  and  in  fraud  of  their  rights,  and  acoordingiy  annulled 

N.rir>^-*w       and  8et  aside. 
iiABBx's  BBiBi      ipjjg  gj^  ^^^  j^^^  jg  alleged  to  be  fraudulent  and  simk- 

▲BAT  BT  All.     ted: 

Ist.  Because  no  valuable  consideration  was  given: 

2d.  Because,  if  such  sale  was  made  for  nearly  the  whole 
of  Descuir^s  succession,  it  is  sinudated  and  fraudulent,  being 
made  with  a  view  to  defraud  the  petitioners  of  their  just 
rights: 

3d.  That  the  property  intended  to  be  conveyed,  neter 
eeased  to  belong  to  Descuirs,  and  was  attempted  to  be  trans- 
ferred through  Abat,  for  the  benefit  of  a  person  incapableof 
receiving  a  legacy: 

4th.  That  if  ever  Abat  advanced  money  to  DeKuirs,  be 
has  been  abundantly  remunerated  from  the  crops  he  has  ap- 
propriated to  his  own  use,  raised  from  the  plantation  since 
the  death  of  Descuirs: 

5th.  That  as  most  of  the  property  belonged  to  the  peti- 
tioners^ motBer,  it  couW  not  be  alienated  by  DerciuTB  without 

a  valuable  consideration. 

On  the  4th  of  October,  1829,  Abat,  by  his  counsel  ^• 
Seghars,  filed  exceptions  to  the  petition,  and  an  answer  to 

the  merits.  .     . 

He  excepted  to  the  petition— 1.  That  this  is  an  action^ 
.  -       partition  of  a  pretended  community  with  which  he  has  no 

ing  to  do.  of 

2.  Because  it  purports  to  be  an  action  of  revendication 
sundry  slaves,  without  alleging  the  title  by  which  iney 

held:  .    i^,. 

3.  Because  it  purports  to  be  an  hypothecaiy  acjio^^^ 
the  exercise  of  a  right  the  petitioner's  ancestor  had  w^  ^ 

,     property,  which  they  allege  to  have  been  J>«d^^^^^^ 
band,  and  do  not  state*  tht  amount,  orspecity  wej- 
against  which  this  action  is  to  be  exercised:  ^ 

4.  Because  at  the  same  time  it  purports  to  be  an 
of  simulation,  directly  against  this  respondent: 
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ecause  he  denies  the  [daiiitiff's  rig^t  to  cun 
those  distinct  actions,  and  by  making  him  a  party  to  them, 
and  subjecting  him  in  case  of  success  in  either,  to  costs  of  labbe'* 
suits  in  which  he  has  no  interest  akat  ■ 

Answering  to  the  merits,  he  pleads  a  general  denial :  And 
further  answerkig,  sets  up  an  act  of  sale,  from  Descuirs  to 
him  of  his  lands  and  twenty-two  slaves,  &c.  for  a  valuMe 
consideraiwn.  He  avers  he  has  been  in  peace^le  posses- 
sion of  all  this  pn^rty  from  the  passing  of  tlie  sale.  May 
I9th,  1831,  until  arrested  by  the  injunction  of  (he  pleintifik 
He  denies  that  any  community  of  [miperty  existed  between 
J.  P.  Descuirs  and  his  late  wife,  since  their  voluntary  sepa- 
ration in  1805,  that  Descuirs  had  a  perfect  right  to  sell  his 
estate,  and  that  he  was  in  fiill  possession  and  has  sustained 
damages  to  amount  of  five  thoutaod  dcdlars,  by  the  injunc- 
tion of  plaintiffs. 

On  the  trial,  documentary  and  parol  evidence  was  produ- 
ced, directed  mainly  to  two  points. 

I .  As  to  the  vaUdity  and  effect  of  the  voluntary  separation 
of  Descuirs  and  wife  in  1805. 

3.  The  validity  of  the  sale  of  his  plantation,  slaves,  &c. 
from  J.  P.  Descuirs,  to  Antoine  Abat,  in  May,  1821. 

Id  regard  to  the  separation,  it  was  [nwed  by  the  plain- 
tiffs— that  ever  since  their  separation  in  1805,  they  continued 
to  live  and  administer  thair  property  separately.  Madam* 
Descuirs  manifested  no  desire  to  return  and  live  vritb  ber  • 
husband^  She  said  she  separated  from  her  husband  because 
he  lived  with  his  domestic  Josephine,  and  had  more  regard 
for  the  mulatress  than  for  her:  That  she  never  pretended  to 
have  any  reclamationB  against  her  husband  since  the  separa- 
tion. Josephine  and  Descuift  continued  to  live  together, 
and  she  had  a  son  by  him,  called  Charles.  Descmrs  ac- 
knowledged this  child  to  be  his  son,  and  the  latter  called  him 
father.  He  also  boasted  that  Charles  would  figure  in  the 
society  of  Paris,  to  which  he  sent  him  lo  be  educated. 

On  the  part  of  the  defendant  it  was  shown,  that  Descuirs 
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Wwten  Dabict,  aod  bii  wife  both  avowed  alwsn  after  the  sepanticn  tki 
....rv',^       ViBy  were  aopuatea  in  propertjr;  aod  uvea  ind  tntusdec 

!,«■«»'•  »>■■■  thdr  own  bunnew.  Madame  Deacoin  lived  oa  a  «puUe 
ABAT  »T  M,.  plantatkMi,  aod  tMMight  and  aoid  her  negroea  and  tnoaacted 
ad  ber  own  afihira.  She  ever  spoke  of  her  bwtnin]  tilei- 
wards  with  the  gieatest  mdiffierence.  Sbfl  cootractal  tl 
debt*  in  ber  own  name  with  the  nerehante  of  St  Nirtv- 
viUe.- 

Sd.  The  sale  to  Abtf.— Ftwnttfi*  proved  that  Deicniil- 
waya  hved,  from  the  tine  of  aeparation  from  hn  wife  tpic 
his  departure  fw  Piuiee  in  1835,  cm  the  same  pluwrn 
worfciagthe  tante  davea,  and  ponaomaiig  the  game  itoetiDJ 
ftnning  utaaails  wbidi  were  claimed  i^  Abat  in  *iri«  e( 
tbeadetohiniB  1831;  that  Desettira  shipped  uid  recemd 
the  proceedB  of  the  caopa,  and  paid  phpieim^  bilbamiotha 
expenses  of  the  farm.  Descuirs  was  a  pnideat,  eoonoiual 
IHB,  who  never  ixmtmctsd  hurge  dsbti,  wr  lived  eitnn- 
gantly.  He  was  not  etnbavraased.  His  pInlBtioa  nd  ^ 
the  stock  and  other  utentila,  eJakBed  by  Abet,  were  iiiniA>- 
lied  by  the  parish  judge  in  183&,  in  hie  (Vmmf)  on 
name.  Tbe  parish  jnd^  bad  sevvaal  eonvemtkKu  ^ii 
him  after  tbe  pietenied  sale  to  Abat  in  l»H-w  ma 
aAer  hia  return  feom  New-CMeam,  in  whicli  be  ^' 
"QKfil  avait  vemAi  mm«  avoir  venda;  el  qv'3  ptmrait  to- 
wir  torn  habitation  ^put»d  it  kvomtrmt."  One  witncts  dined 
' .  with  Dearain  in  1833  or  1834,  who  joked  him  about  vai 
iag  him  his  ttair,  in  erder  to  dmnherit  his  nepbewt. 

Joaephine  continued  to'  live  witA  Descuirs  on  die  pt^"' 
tiMi  ontil  his  departure  far  France,  when  he  took  her  vii 
him.  She  retvmed  from  France  to  New-Orieaiu  nitii  bini 
in  coovcnatkm,  be  kidiieed  several  persona  to  beTiere » 
intended  to  leave  alt  bis  prt^rty  to  Josephine  aod  Ch^ 
ber  aoni  and  that  he  employed  Porter  and  Brent  to  true 
his  testament,  wiOiHg  hia  estate  to  Josephine  and  Cbar*^ 
Josefriiine,  since  his  death,  continues  to  live  in  a  fine  hwK 
in  Mew-Orteana.  which  is  also  well  fiimiefaed.    Abit  s^ 
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* 

appeared  on  the  plantatiop,  or  to  exercise  any  ads  of  own-  ^^fj^^fL^^'*'^ 
crship  over  it,  unUl  after  Descuirs  departed  for  Franoe.    He 


said,  before  leaving  it,  he  had  rather  die  on  his  way  to  France  i^j^mb's  iwiaf 
than  live  here.    His  conduct  on  startii^  induced  the  belief  abavIbt  ai*. 
he  intended  to  convey  away  his  property. 

On  the  port  of  ^he  defendeuQi  At>at,  witnesses  said  that^  in 
1825,  after  Descuirs  started  for  Franoe,  Abat  took  posses- 
sion of  the  plantatioQ,  hunds^  and  stock,  &c.  and  putan  over- 
seer on  it  He  receiv^  the  crops*  In  1827,  after  Des- 
cuirs' return  to  New-Orleans,  and  death,  Abat  then  offered  • 
the  plantation,  negro^  and  all  tfa^  stod^  dec,  at  public  sale; 
and  was  proceeding  to  sell  it,  until  st<q[>ped  by  the  phintifis 
injunction; — that  DesQuirs  soU  all  his  houseliold  furniture 
and  horses  befere  he  set  out  for  Fnmce.  One  witness  says 
he  saw  Descuirs  ki  New4>rleans  at  the  time  he  sold  his 
plantation  lo  Abat  He  tald  witness  he  had  sold  it,  and  ior 
tended  to  gp  to  Frsnce,  but  he  had  agreed  to  go  and  live  on 
the  farm,  lo  save  Abat  the  expense  of  hiriog  an  overBeer, 
and  to  seU'some  moveables,  &^  Witaess  kemrd  that  Des- 
cuirs took  185,000  or  $28/XiO  with  him  to  Franoe,  andiur 
vested  it  in  property;  that  he  heard  he  had  purchased  to  the 
amountof  iaO>)0Of.  andagai^solditfor96/)00£:  aU  hMv- 
say.  A  clerk  in  the  notary's  oflke  says,  when  Descuire 
passed  the  sale  oS  his  plantation  and  slaves  to  Abat,  the  no- 
tary counted  the .  money  for  the  ppri^e,  and  papd  it  over  to 
Descuirs,  who  took  it  off  with  him; the  sumappeared  not  less 
than  twenty^  nor  more  than  thirty  thousand  dollars:  it  was 
in  bank  notes.  Witness  don't  know  who  bxom;ht  the  moaey 
to  the  office:  thinks  it  was  not  Abat* 

There  was  judgment  for  the.  plaintiffs  in  i\m  court  below, 
and  the  defendant  appealed 

iStmon,  for  plaintiffs,  made  the  following  points: 

Ist.  That  the  act  under  private  signature,  made  the  21st 
May,  1805,  contains  a  stipulation  oi  separation  of  property, 
and  of  dissolution  of  the  community;  that  it  was  done  ami- 
cably and  by  miitual  consent  of  the  parses. 
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ad.  A  Toluntaiy  sepontioii  of  hndtMnd  and  wife,  was  not 
permitted  by  the  Spanish  laws;  and  anch  separation  did  not 
bABBB's  ■mas  put  an  end  to  the  community  of  property. — Feb.  part  %  book 
ABATOTAi..     1, ch.  4, nos.  51  and  53.    iWa, ch.  4, nos.  1, 2, 46  and 50. 

3d.  The  same  rule  of  hw  prevailed  in  Prance.  A  separa- 
tion of  hud>and  and  wife  could  not  be  evap  submitted  to  ar- 
bitrates, either  in  Spain  or  Prance. — Fort.  Com.  Vol.  % 
§  54fi,  482.  Ibid,  Traite  de»  DroUei  desqumx  pour  Doa- 
bmton,  pp.  73, 164.  Par.  4,  title  10,  law  8.  Poih.  Com. 
•  du  Mar.  vol.  2»  p.  87,  ^  517  and  518.  Leyidatitm  Judki- 
are,  p.  371,    Actet  de  NctarieU  dachaidade  Pari^  p.  178 

4th.  A  judicial  sentence  is  necessary  to  destroy  the  com- 
munity  of  property,  after  it  once  exists.— 7th  Mar  Mi.  8.50- 

5th.  The  renunciation  of  the  community  is  the  oowe- 
quence^  and  not  the  oft^,  of  the  act  of  separatioa  of  1805. 
Before  renounciQg,  the  community  must  be  dtnolved  and 
open.  This  rij^t  of  renunciation  is  given  to^the  wife,  far 
her  benefit,  and  for  the  purpose  of  avoiding  the  payment  of 
debts  contracted  during  marriage  by  the  husband.  There 
was  no  such  object  in  view  by  the  wife,'  in  the  act  of  se- 
paration in  I805.---Gomcx  arf  i^#  Tottro,  633  and  63J,  and 

authorities  dted  by  defendants  coimsel  on  the  60tfa  kw  kA 
Tore.    Port.  Com.  vol.  2,  §5^ 

6th.  The  Spanish  bws,  in  giving  to  the  vnfe  the  ri^  ctf 
renouncing  to  the  community,  in  order  to  av^ud  the  pay- 
ment of  the  debts  of  the  community,  (which  renunciation^  it 
is  contended,  is  the  consequenccj  and  not  the  duKbttUm  it- 
self,) have  pointed  out  certain  formalities  which,  being  fU- 
filled,  make  the  renunciation  binding  on  the  wife;  but  which 
have  not  been  observed  in  this  case. — Ftb.  part  %  book  1, 
ch.  4,  nos.  58  and  60.  Ibid,  part  1,  ch.  5,  nos.  9  and  10. 
Ibid,  part  1,  ch.  5,  ^  no.  48. 

7th.  All  the  authcnrities  cited  by  the  adverse  counsel  gu 
to  shew  that,  under  the  Spanish  laws,  aU  donations  betwi»& 
husband  and  vrife  are  prohibited,  and,  amsequently,  the  acts 
containing  such  donations  are  nuU  and  toid.    This  isadmit- 
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ted;  and  it  aeems  that  the  ad  of  1805  contains  onAndinel  ^^|!^2^'^; 
dofnatienfrom  the  wife  to  her  husband,  not  only  by  diminish- 
ing the  amount  of  her  rights,  but  also  by  acknowledgii^  his 
having  brought  in  marriage  93600,  which  is  proven  by  wdh' 
ing  but  this  acknowledgment. 

8th.  The  sale  made  by  Descuirs  to  Abat  was  made  in 
fraud  of  the  v(ife,  and  is  fraudulent  and  simulated,  being  in 
prejudice  of  he|^  rights  and  those  of  the /breed  heirs,  it  ought 
to  be  annulled  and  set  aside. — Recap,  title  4,  book  10,  law  5. 

9th.  Simulation  may  be  proved  by  presumptions.  The 
evidence  in  this  case  clearly  proves  fraud  and  simulation 
from  the  presumptions  arising  from  the  mass  of  facts  pro- 
ven.— Syreyt  vol.  2, 16.    3d  Martin^  N.  S. 

10th.  The  evidence  in  the  cause  shews,  that  the  motives 
and  causes  of  the  |ct  of  separation  of  May  21,  1805,  were 
immoral;  because  the  husband  lived  in  open  concubinage 
with  the  mulatresse  Josephine.  On  this  ground  the  act  ought 
to  be  annulled  and  set  aside. 

BaweHf  on  same  side,  contended: 

1st.  That  the  motives  which  led  to  the  act  of  separation 
of  1805,  between  the  husband  and  wife,  were  so  immoral 
that  it  completely  vitiates  it;  that  no  acts  of  the  wife,  under 
such  circumstances,  could  have  any  binding  effect;  she  was 
constrained  by  the  husband's  bad  and  immoral  conduct  to 
consent  to  the  execution  of  the  act,  and  no  law  would  re- 
quire its  enforcement  in  a  court  of  justice. 

2d.  That  the  sale  from  Pescuirs  to  Abat  of  his  estate, 
is  fraudulent  and  simulatedj  as  h  abundantly  proved.  Such 
being  the  case,  it  must  be  annulled  and  set  aside,  as  far  as 
it  relates  to  the  rights  and  interests  of  the  plaintiffs. 

Seghers^  for  defendant,  urged  the  following  points,  and 
crror^'in  the  judgment  of  the  district  court 

1st.  The  judge  a  quo  erred  in  deciding  that,  by  the  act  of 
May,  1805,  and  of  the  separation  of  the  parties,  the  wife  had 
renounced  the  ganancialeSj  and  that  this  renunciation  is  not 
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^**y.P'*Sg'  bindiflg  on  her,  beewae  die  has  not  eapreHiyaad  aoleiniily. 


befere  a  noCaiy,  renounoed  aU  the  lows  qiecidly  in  her  fih 
LABtofe'i  utttfts  TOOT.— F«6rero,  part  3,  V€L  1,  p.  397,  noa.  57,  58,  50,  6a 
ABAT^vr  Ab.    ibid,  part  1,  voL  3,  p.  73,  no,  117,  and  p.  ISO.    Note  44  oo 

no.  117.  Ibid^  part  1,  vol  3,  p.  440,  no.  31.  Chmez  ad  kg. 
Ttmri,  pp.  633,  684.  Matiam,  folio  371,  wrbo  gkna.  1, 
no.  3,  on  law  9,  title  9,  book  5  of  BeeopUadan.  No.  9  of 
same  j^bss.  AzevedOf  toL  3,  pp.  311,  313,  glosa.  1,  2;  3, 4; 
or  the  same  law  of  the  BeoopUacion;  and  which  is  also  the 
law  60  of  Toro.  Ntteva  Beoop.  book  5,  title  16,  law  3.^ 
Axevedo^  vol.  %  p.  418.  Matienso,  p.  419,  recto.  Moreau's 
Pctrtidas,  vol.  3,  p.  1346,  rule  37.  NGmssima  Recop.  book 
3,  title  3,  laws  3  and  5.  3d  Martin,  N.  8. 607.  3d  Martin, 
N.  8.  673.    1st  MaHvuy  359. 

3d.  The  judge  a  quo  erred  in  deciding  that  die  phuntifls 
were  entitled  to  recover  one-half  of  tfte  estate  of  Jean 
Pierre  Descuirs,  which  he  has  conveyed  to  the  defendant,  on 
the  ground  that  a  community  of  property  continued  to  exist, 
after  the  separation  between  Descuirs  and  his  wife;  and  that 
the  said  alienation  to  defendant  was  fraudulent  and  simula- 
ted, and  should  be  annulled  and  set  aside. — FArero,  part  I, 
vol.  3,  ch.  10,  no.  10,  p.  364.  Cfamezy  varicB  resol.  vol.  3,  p. 
434,  no.  3.  Nov.  Recop.  book  10,  title  4,  law  5.  Ibid,  book 
3,  title  3,  laws  3  and  3. 

3d.  The  judge  a  quo  erred,  in  not  dissolving  the  injunctioD 
sued  out  by  the  plaintiffs  against  the  intended  sale  of  the 
property  by  Abat,  and  in  not  awarding  to  him  the  damages 
he  has  suffered  in  consequence  6f  that  injunction. 

Mazureau  on  the  same  side. 

*Maihew»iJ.  delivered  the  opinion  of  the  coprL 
The  plaintiflb  in  this  case  daim  fiom  tiie  defendants  ao 
account  of  the  estate  of  tt|eir  deceased  mother,  wfaidi,  they 
allege,  was  held  ia  community  with  him;  and  pray  a  deoakn 

■ 

*Pori»,  X  lookBoptftui  Hie  dedrion  of  tlMi*cftie,  teingwitofibe 
itite,  uDd^r  leare  of  abtence,  when  it  wai  vfiMd. 


— ^— J.^f 


OF  THE  STATE  OF  LOUISIANA. 


563 


in  their  favour  for  whatever  amount  maybe  found  to  have  ^*f™.^*Jl|fJ' 

"  otptCfMtT  1881. 

been  the  prc^rty  of  the  deceased.    Before  judgment  could       \^\r^^ 
be  rendered,  the  defendant  Descuirs  died;  and  the  suit  was  labbe's  hcibs 
prosecuted  against  his  heirs,  of  whom  a  great  number  were     ab  at  bt  al. 
cited;  and  many  of  them  formally  renounced  the  inheritance. 
During  the  progress  of  the  cause  in  the  court  below,  the 
plaintiffs  brought  suit  against  a  certain  Antoine  Ahat,  to  cause         i 
a  conveyance  made  to  him  by  D^scuirs.  during  his  lifetime, 
of  all  the  property  of  the  latter,  to  be  annulled,  on  the  grounds 
of  simulation  and  fraud.   These  sifits  were  consolidated,  and 
proceedings  took  place  on  them,  in  virtue  of  which  judgment . 
was  rendered  in  favour^f  plaintiff8,from  which  the  defend- 
ant Abat  appealed.  * 

The  principal  facts  of  the  case,  as  they  i^ipear  by  the  docu- 
ments and  testimony,  are  as  follows:  In  the  year  1781  the 
mother  of  the  plaintiffs  (then  the  widow^  of  Jos.  Decoux) 
and  Jean  Pierre  Descuirs  entered  into  a  marriage  contract, 
by  which  they  formed  a  commui^y  of  property.  The 
part  of  this  community  which  was  to  be  brought  in  by 
the  husband,  was  not  specified  at  the  time,   but  was,  by 

a 

agreement,  to  be  ascertained  at  some  future  period.    That 

■ 

brought  by  the  wife  was  estimated  at  $1095  37.  Their 
marriage  was  celebrated  in  pursuance  of  this  contract.  They 
lived  together  under  the  matrimonial  union,  holding  their 
property  in  community,  the  wife  having  a  right  to  one-half 
of  the  acquets  and  gains,  until  1805.  On  the  31st  of  May, 
in  that  year,  they  entered  into  a  contract,  by  which  both  par- 
ties agreed  to  a  separation  of  property,  and  a  dissolution  of 
the  community,  in  presence  of  several  of  their  neighbours, 
called  in  to  assist  them  in  the  division  of  the  estate — ^\^ch 
was  divided,  bbth  as  to  the  bienspropres  and  ihe  gwuzncialeSf 
up  to  that  period,  each  party  taking  separate  possession  of 
the  property  assigned  to  them  under  this  division.  They 
continued  in  this  state  of  separation  until  the  death  of  the 
wife,  each  party  having  the  use  and  enjoyment  of  the  por- 
tion assigned  to  them,  separately.  The  motives  for  this  sepa- 
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Weaten  Dktrict,  ration  are  not  made  known  in  the  contiact;  it  is  flimi^  sta- 

8ept€mher  1881.        ...  ,         .  .  p«.  .      . 

ted,  that  it  was  done  by  mutual  oonaent    There  ia»  howeT- 


i.ABBi:*8  HEIRS  gj.^  ^  probability  raised  by  the  testimony  of  some  of  the  wit- 
ABAT  KT  AL.    nesscs,  thai  the  wife  acquiesced  in  this  measure  the  more 

readily,  in  consequence  of  a  suf^posed  criminal  intercourse 
between  her  husband  and  a  young  mulatto  slave,  bekxiging 
to  the  household:  for,  after  the  seporation  of  property  and 
dissolution  ot  the  community,  the  spouses  lived  no  longer  to- 
gether. There  ii  no  evidence  of  any  personal  abuse,  or  ill- 
treatment  exercised  by  the  husband  towards  his  wife,  or  that 
he  drove  her  by  force  from  his  bed  and  board.  At  the  time 
of  the  dissolution  of  the  community,  the  pn^rty  which 
each  of  the  parties  brought  into  it,  originally  amounted,  by 
estimation,  to  $25,000;  and  <m  this  basis  the  whole,  both 
capital  and  profits,  was  equally  divided.  Abat,  the  af^l- 
lant,  produced  in  evidence  an  authentic  act,  clothed  with  all 
the  formalities  of  law,  by  which  it  appears  that  Ilescuirs* 
sold  to  him  all  his  estati,  &c.  The  act  of  s^wralion,  &€. 
which  was  made  ip  private  form,  was  acknowledged  by  the 
parties  before  a  person  exercising  the  fimctions  of  judge  and 
notary,  immediately  after  the  occupation  of  Louisiana  by  the 
United  States,  was  recorded,  and  a  cqpy  is  taken  from  the 
archives  of  the  parish  of  St  Martin. 

On  these  (acts  several  questions  of  law  are  raised: 
Ist^  Whether  the  act  of  separation  of  goods,  and  dissohi- 
tion  of  the  community,  is  valid  and  binding  on  the  parties, 
in  any  respect,  according  to  the  laws  in  force  in  this  country, 
at  the  time  of  its  execution? 

2d.  If  good  as  to  the  ganandakiy  whether  it  is  not  void 

as  to  the  $25,000  acknowledged  to  have  been  brought  into 

the  community  by  the  husband,  on  the  ground  of  this  part  of 

Thawnstmctum  the  Stipulations  in  said  act  being  a  disguised  donation  to  the 

snud  cfftict  Oi  ftn  set  .  ^ 

of  voTimtary  lepa-  husband  by  the  wife,  not  tolerated  by  law? 

liSS'rft^AS      ^  ^^^  question  relates  to  the  truth  and  genuineness  of 

between  husband  the  deed  of  sale  from  Descuirs  to  Abat. 

•nd  Win,  niMe  in 

1806,  before  the      For  a  solution  of  the  first  two  of  these  questions  we  must 
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t 

resort  to  the  Spanish  laws,  which  afford  the  only  legitimate  Western  DiBtnct, 

,      •  1^     o  oeptetnoer  1881. 

rules  bywhichthe  acts  of  the  parties  are  to  be  construed.  Ac-       n,^v-^ 
cording  to  these  laws  it  is  clear  that  husband  and  wife  were  i* abbe's  hsirs 
considered  so  far  separate  persons;  that  they  could  validly     abat  bt  al. 

enter  into  any  onerous  contracts  between  themselves.    A ; ; — 

sale  is  the  example  given  to  illustrate  this  doctrine.  They  of^Oie^iyii  cod^ 
seem  to  have  been  prohibited  only  from  making  donations  to  S"iwaie^*aiw'of 
each  other,  during  the  marriage,  of  property  actually  in  pos-  Spain. 

,  Accordins  to 

session.  By  the  same  laws  the  wife  was  permitted  to  re-  these  laws  the  hua- 
nounce  her  rights  to  the  matrimonial  acqets  and  gains,  at  J^reconaideredso 
any  time  before,  during,  or  after  the  dissolution  of  the  mar-  ^na^^^^UMJT  the" 
riage.     These  rights  and  disabilities  are  ftdly  established  by  ?®"*^  validly  enter 

^        .  .       •  .  Snto  any  onorous 

Cromez  ad  leges  Tauris^  and  in  his  treatise  entitled  Banz  Re-  contracu-a    acde 
sdutioneSj  by  Febrero,  Maliengo^  and  other  authorities. —  gi^  to^ituwSate 
See  Gomez  en  leges  Taure,  633  and  634.    Varce  Resolntione,  ^^  doctrine, 
p.  434.    MaliengOy  folio  271.     Verzoy  no.  2.    Febrero^  part  wife  were  prohibi- 
1,  ch.  10,  §  1,  no.  2;  and  part  2,  book  1,  ch.  4,  §  2,  no.  57,  ^^^^  St^g 

58,  59  and  60.  <>***«'  during  mar- 

riage, of  property 

The  contract  by  which  Descuirs  and  his  wife  agreed,  in  actually  in  poatM- 
1805,  to  a  separation  of  property,  and  dissolution  of  the  mat-  might  renounce 
rimonial  community  which  bad  previously  existed  between  nueto^at*iaiy*time 
them,  may  be  considered  as  partaking  strongly  of  a  contract  ^^^d^"^^^ 
of  exchange,  by  which  each  one  of  the  parties  gave  up  his  tion  of  the  mani- 
common  right  or  claim  to  all  the  property,  in  consideration  ***^  contract  in 
of  his  having  obtained  a  separate  and  distinct  title  to  a  part,  which      husband 

and  wife  mutually 

It  was,  stnctly  speaking,  a  partition  of  common  property,  a^ee  to  separate, 
and  cannot  be  assimilated  to  a  donation.  It  is  well  known  ^^^  a  gpedfic  por- 
that  contracts  of  exchange,  and  agreements  to  divide  a  com-  ^  of  the  cOTima- 

^  '  ^^  .  nity  proper^,  and 

mon  property,  create  many  obligations  between  the  parties  renounce  all  ri^^t 

1  •*i  1  i«i*  i<i      snd  claim   to  the 

to  such  contracts  very  similar  to  those  which  arise  out  of  the  community  of  ac- 
contract  of  sale.  We,  therefore,  conclude  that  the  contract  JartSseTatw^ 
of  1805  did  operate  a  good  and  valid  separation  of  goods  be-  of  the  nature  <7  a 
tween  the  contracting  parties,  and  dissolution  of  the  commu-  change,  by  which 
nity  which  previously  subsisted  between  them,  and  a  conse-  ^tw^  ai/cidm 
quent  mutual  renuneiation  of  any  community  of  acquets  ^  ^f  u^u,  in 

^  ^  ^  ^ .        consideration      of 

and  gains  which  may  have  been  acquired*  subsequent  to  that  obtfuningadiatinct 
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^'sS^Su^'^i*  P^'^  by  the  parties  to  the  oootract.    It  caimoC  be  consid- 

...^pv'^^        ei^  as  having  produced  a  k^  separatbn,  a  meiua  cltAofo. 

"•^""^  "■*■■  The  husband  would  probably  have  been  obliged  to  piovide 

ABAT  irr  AX.,     for  the  mainteoaiioe  of  his  wife,  or  to  have  affocded  her  bed 

"!~     .  ^,,  ,     and  boaid,  had  die  required  it  at  his  hands.  .  It  is  tme,  the 

right  uDd  tide  to  a  ^ 

pari  of  the  matri-  testimony  shewSy  that  after  the  execution  of  this  contract,  a 
property?"^™     voluntary  separation  of  persons  took  place  between  the  par- 

tSr diviMOT*w2  ^^'  ^^  ^®  ^^^  ^^  evidence  of  any  violence,  or  actual  coo- 
ftrietiy  epeajdog  a  straint  exercised  by  the  husband  or  his  wife.  The  suspicioD 
moa  property,  and  of  an  adulterous  intercourse  betwe^i  him  and  his  mulatto 

todto^a'do^SJi*'  *'*^^'  ™^y  ^^^  '^  *^  ^ff®^  ^^  ***®  ^^'^  ^  induce  her  the 
Tlie  contract  of  more  willingly  to  abandon  his  bed.    But,  perhaps,  this  con- 

exchange,in  1805,  ^ ''  '^  '^ 

between  the  hue-  tract  would  not  have  afforded  a  legal  ground  for  a  aepara- 
rated  uagoi^l^  ^^f  ^  ^^  municipal  laws  of  Spain  and,  probably,  of  roost 
ffSde^t*'^^^  other  countries,  are  much  m<M«  indulgent  to  acts  of  inconii- 
contnctine  partiea  nency  done  by  husbands,  than  offences  of  this  kind  commit- 

andadiMolatioBof       ...  ».■  t       i     •  i  <•       ■  •     t- 

Um  eomnum^  ted  by  wives.  The  reason  given  by  legislators  for  this  dis- 
^rhe^irMn £emi  tinction,  is,  that  in  the  one  case  there's  danger  of  a  ^Niriou^ 
and  a  rwiiinciatioii  ofispriQff,  which  does  not  cxist  in  the  other.     This  is  true. 

of  the  acqoeli  and  ^^ 

gainaaubMciiMBtlty  And  it  is  perhaps  equally  evident,  from  the  different  degrees 
*^The  Yotamtwy  ^^  rigour  applied  by  law  to  the  same  moral  offence  in  the 
b«Ddudif!fe^dUd  d*^®'^^^  sexes,  that  men, and  not  women,  have,  in  all  ages, 
not  produce  a  legiJ  been  the  makers  of  laws.  Be  this  as  it  may,  we  are  of  opin- 
HTathoro!  'iiM  i^i^  ^bat  the  conduct  of  the  husband,  in  the  present  instance, 
hueba^      would  jy  not  amount  to  a  legal  constraint  or  coercion  of  his  wife, 

0C1U  iw  Dound  to  ^  •  o 

provide   for    her  in  such  a  degree  as  to  authorize  a  court  of  justice  to  declare 

The  chcuiBituice  ^  contract  null.    Having  been  made  by  partie<9  capable  of 

^^^'"adultCTCTB  ^^"^^''^"^ti'W*  *^d  by  mutual  consent,  it  should  be  held  as  va- 

intercourae    with  lid  m  toto,  unless  some  of  its  provisions  contain  Btipulatiom 

him  nmlaii^  tkmt  . 

in  ttie  eoamoB  roprobated  by  law.  From  these  observations,  applicable  to 
2JJJ**2£*i««j"S  ^f*®  c**^  agreement,  we  come  to  consider  that  part  of  ? 
wiie,iheDaorowil>  which  is  alleged  to  cover  a  donation  from  the  wife  tothehos- 

hnglf  to  mb€Mdon  ^ 

kU  bed!  but  k  not  band. 

gal  coutvdnraMi  I^  relation  to  this  question  we  may  be  very  brief:  for,  ad< 
yr?^?.?y'?^  mittiiur that  a  concealed  donation  was  made  of  the  $2500, 

of  mmortality  tn  ^  .  -m- 

af  to  reader  acknowledged  to  have  been  brought  into  the  community  b\ 
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the  hushap4i  kms  ung«)pprt(^  by  my  othier  pvidtew^  ex-  ^^^^^^^^ 
cept  tl^waoknowledgmoiityk  was  revocable  bjr  the  latifstlieii       k^fv^^^ 
in  force,  only,  duriDg  the  life-time  of  the  donor,  and  at  her  'abb«*#  ^ias< 
instance;  in  other  words,  it  became  valid  hy  her  death. —   abat  bt  4l. 
Qcmez  in  lege*  Taiirt,  laws  50^  51,  S3  and  S3,  na  65.  ^ 

With  regard  to  this  contract  not  having  been  sanctioned  dumge,  and  dkKK 
by  the  oath  of  the  wife,  we  sgre  of  opinicm  that  Ais  omis8k»  munity  of  pi^peit 
doos  not,  in  any  manner,  impair  its  l^^al-validity.  If  ifs  ^^Jj^  ^'^j^ 
stipulations  are  directly  contrary  to  law,  then  such  an  oath  \  oonceaicd  douh 
could  not  give  them  validity  m  foro  legis;  and  if  they  are  ledgii^     fobM- 


in  c^cccMxlance  with  Iaw>  they  require  not  the  sanction  of  an  ^l^j^^  ^i  ^ 
oath  to  make  them  vaNd  andlnnding  on  thepaities. — See  11  JjjJJS^'**'"^!^ 
Mar.  539.  ^  dr^Lim  wlm 

Being  of  opinion  that  the  plaintifia  have  not  shewn  a  ri^t  ad  by  her  at  the 
to  any  part  of  the  succession  of  J.  P.  Descuirs,  and  as  the  ^^Lf£  j^^ 
contest  between  them  and  Abat  depends  soMy  on  the  re-  iahiawaja^M^re^ 
cognition  of  such  right  in  them,,  it  is  deemed  unnecessary  to  ufetimccof  Uild^ 
examine  the  third  question  proposed,  which  relates  to  the  3Snc«^** 
sale  from  Descuiiii  to  him. 

It  is.  therefore  ordered,  that  the  judgment  of  the  iUstrict 
court  be  avoided,  reversed,  and  annulled.  And  it  is  further 
ordered,  adjudged,  and  decreed,  that  judgment  be  here  ear 
tered  for  the  defendants  in  both  those  cases  as  consolidated, 
with  costs  in  both  ppui#;  resevyimgto  the  heirs  of  J.  K  Des- 
cuirs ^ir  rights  (if  ^oy  they  have)  to  piirsiKe  Abal,  to  eblaia 
a  reci/iion  of  the  sale  mad^  to  ^m  by  theiir  aneestor.^ 


J^ORBL  vs.  j^UaiLLiER. 

ABTIiAL     VBOap      THE     COV|lT     OF     THE     FIFTH    MSTRICT, 

THE   JUDGE    OF   T^B    SBVBNTH    PSESIBINO. 

Wh9n  a  ft^pqlation  if  ma^e,  prolpjBg^g  paym^pt,  oo  ^miU¥m  that  tbe 
debtor  pays  inteseat  annually;  tba  lat^r  most  ab«w  a  jfOfftninQnu  qf  th^ 
condition  on  his  part,  to  eotitle  him  to  its  benefit. 

If  the  defendant  relies  on  the  psrfon&an(>e  of  certain  conditions  which  en- 
title him  to  an  extension  of  credit,  be  must  ahew  by  proof,  i  performance^ 
the  plainti£(  ia  not  require;d  to  shew  a  non-petformance. 

T3 
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We^ni  District,      TKe  dlagitioii  tkat  intflrest  wts  not  paid  b  a  negatwe  OMurtum^  wiiicb 
September  1881.  ^g^/f^g^^  ^  ^^  ml^  of  evidence,  tfirows  the  proof  on  the  edvenaiy. 

^^^H^  On  the  28lh  of  February,  1828,  Magdelaine  Borel,  soki 

TVBihiimtL       *^  ^    defendant,    F.    FVusillier,  several  daves  for  3,500 

dollars.  The  act  of  sale  contained  the  following  dense, 
upon  which  this  case  turns : — ^"and  the  balance  (thirty-ooe 
hundred  dollars)  to  be  paid  by  the  said  FHisillier,  in  three 
equal  annual  instalments,  from  and  after  the  date  hereof; 
and  each  instalment  if  not  paid  when  due,  with  8  per  cent 
per  annum  interest  from  that  time  undl  paid;  and  it  is  Jnr- 
iher  agreed^  4^.  that  the  said  F.  FusiUier  is  not  tobecompd- 
lid  to  pay  any  of  the  said  instalments  until  two  years  after 
the  last  one  becomes  due^  by  paying  interest  at  the  rate  of  8 
per  cent  per  annum  on  each  instalment  ANNUALiiV,  (rfter  they 
respectively  become  due.^  This  suit  was  brought  to  recover 
the  last  instalment,  which  became  due  the  28th  February, 
1831.  The  defendant  denied  that  it  had  become  dtse  and 
payable  according  to  the  stipulations  in  the.  act  of  sale.  The 
plaintifT.had  judgment  and  the  defendant  appealed. 

Brownson,  for  plaintiff,  contended  that  the  right  claimed 
for  the  defendant  is  merely  a  conditional  one;  and  that  to 
entitle  him  to  its  benefit,  he  must  shew  a  compliance  on  his 
part  with  the  obligation  which  he  has  ccmtracted. 

•     .  Simon^  for  defendant,  aigued  to  shew,  that  he  was  not 

bound  to  pay  the  amount  sued  for,  until  two  years  after  tlie 
instalments  become  due,  on  paying  8  per  cent,  per  annum 
interest:  No  interest  is  yet  due  on  the  amount  sued  for,  so 
that  if  it  be  considered  as  a  condition,  it  is  not  yet  forfeited. 

2.  As  to  the  proof  of  payment  of  interest  on  the  second 
instalment,  the  benefit  given  by  the  act  of  postponing  tlie 
payment  to  two  years,  is  to  be  applied  to  each  itistalment  se- 
parately ;  and  that  the  forfeiture  of  the  condition  as  to  one 
instalment,  does  not  deprive  the  defendant  of  the  right  of  de- 
laying the  payment  of  the  others. 

3.  And  again,  the  clause  about  delaying  the  payment  is  a 
mere  stipulation  of  interest  and  not  a  condition ;  and  that  the 
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defendant  owes  nothing  until  two  yeals  after  the  kut  instal-  ^J^"^iP^^l* 
ment  becomes  due,  at  which  time  he  will  owe  the  principal        .^0^^^^^ 
and  interest.  *  bobki. 

98 
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Porter,  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  the  last  instalment  of 
the  price  of  certain  slaves,  which  the  defendant  purchased 
of  the  plaintiff.  There  was  judgment  against  the  former,  in 
the  court  below,  and  he  has  appealed. 

The  sale  was  made  at  one,  two,  and  three  years'  credit, 
with  a  further  stipulation,  that  in  case  the  purchaser  choose, 
he  might  postpone  the  payment  of  the  whole  price  for  two 
years  after  the  last  instalment,  on  paying  interest  at  eight 
per  centum  per  annum  on  the  amount  of  each  instalment  as 
it  became  due.  There  is  no  evidence  on  record  in  respect 
to  the  first  two  instalments;  and  the  appellant  contends  that^ 
in  the  absence  ol  all  proof  relating  to  them,  this  action  should 
be  considered  premature,  and  must  be  dismissed;  for  that  if 
he  paid  the  interest  on  them,  or  if  he  has  discharged  the 
principal,  he  has  a  ri£cht  to  demand  an  extension  of  credit  on 

,      ,        .        ,  7"  .  .         When  m  itipula. 

the  last  mstalment  for  two  years,  on  paying  mterest  at  eight  tion  is  made,  pro- 

npr  centum  longing  paymiDnt, 

per  cenium.  on  condition  that 

We  are,  however,  of  opinion  that  if  the  defendant  intend-  £^tJ2Si'JS^^; 
ed  to  rely  on  the  performance  of  certain  acts  on  his  part,  latter  must  shew  a 
which  would  authorize  him  to  claim  an  extension  of  the  condition  on  his 
cre'dit,  that  it  was  his  duty  to  establish  those  facts,  and  that  to?te*beneSf 
the  plaintiff  is  not  required  to  shew  a  nonperformance.   The     }^^^  defendant 

^  ^  ^  ^  relies  on  the  per- 

pleadings  in  this  case  do  not  in  any  manner  authorize  a  dif-  formance  of  cer- 
ferent  conclusion.  The  allegation  in  the  petition,  that  the  ^hich  entitle  him 
interest  was  not  paid,  is  a  negative  assertion,  which,  accord-  creSt^^^'must 
ing  to  the  familiar  rules  of  evidence,  throws  the  proof  on  the  shew  by  pro^f  a 

perfcHinance — the 

adversary.  plaintiff  m  not  re- 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  nonperfonn^nce.  * 
judgment  of  the  district  court  be  afllirmed,  with  costs. 
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^  '  ArriAL  FttOM  THB   COVRT  OF  THt   FfPTH  JUDICIAL  IMS- 

TRICT9  THB   JUDQB   OP  THB   DISTRICT   PBHfllOUft^. 
WInn  ft  itipolfttioB  ii  made  in  fiivor  of«ft  party»  proIoBging  tbe  time  of 
piymMit,  on  ceaditioa  diat  he  pq^e  iBterest  flwiiftlly ;  he  miat  ahew  a  per^ 
fafrnmce  of  tlie  conditioQ  on  hia  part,  to  entitle  him  to  its  benefit:  Tbe 
ptaintin  who  anea  need  not  prore  a  non-performance. 

hi  k  chdm  fiw  t  dimintition  on  Ihe  price  of  certain  dftrea  fiir  redhfliitoiy 
drfMti;  wtaie  ^  lartimoBy  ii  contndielDty  add  not  clear*  tte  jadgmeot  of 

the  inftrior  eoort  leAnfaig  tfie  cbdmy  will  be  tffimad. 

This  iuit  was  ibstitiited  to  recover  of  the  defendant  tbe 
two  &et  inslslHients  of  the  purchase  money  of  sereai  daves, 
sold  by  the  plaintiff  to  the  defendant  for  three  thousand  fire 
budred  didhurs^  on  the  38th  February,  1828.  Thei«  wasa 
slipidation  in  tbe  act  of  sale,  for  a  prolongi^ion  of  tiiae,  on 
paying  intei^st,  which  was  invoked  on  the  part  of  the  deiiai- 
danl  and  which  was  refused,  as  not  having  been  oompKed 
.  with  on  his  part  [See  the  Ktatement  in  {the  preceding 
case  for  this  stqpolation.] 

The  defendant  set  up  a  further  defence  by  daiaiing  a  di- 
nmmtionof  §600  on  the  whole  amount  of  the  price  of  tbe 
slaves,  on  aecomit  of  a  redhibitoiy  vice  or  malady  in  one  of 
them,  a  woman,  who  is  alleged  to  have  been  (fiseaasd  at  tbe 
time  (rf*  Ihe  sale,  wkh  asthma  and  dropsey. 

There  was  evidence  to  show  the  negro  wcmian  waaconsi- 
dembly  swelled  before  and  at  the  time,  and  after  the  snle^ 
andhaddififiiltyiiibreailmig.    The  doctor  said  it  was  tbe 


PtdwH  deponed  that  die  defendant  told  him  he 
faievrdiewettch,  Mary-Ami,  hkl  the  affthma  at  thid  time  be 
bought  be^,  tthd  for  that  reMmhe  gave  only  fBDO  for  her. 
Had  die  been  sound  witness  thiilks  dbe  #(mM  bate  been 
worth  four  or  five  hundred  dollars. 

The  vender  warranted  the  negroes ^hf,  ""^gailitt  ill  redhi- 
bitory vioM  and  diseaaea  whafever. 

Tihere  was  judgmwit  against  the  plaintiff  for  2066  dollars 
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'With  eight  per  centum  per  annum  interest  fix)m  the  time  the  ^^?!^^"*"^*> 
two  instalments  became  due,  until  paid.  n^«^>^^wx 

llie  defendant's  claim  of  ^Kmination  in  brice^  Ad^  was  re-        borki. 
jectedy  as  tiot  barring  been  established.  fusiz,'i.ibr 

The  defendant  appealed.  7- 

Bowen  for  plaintiff.  tiiat  interotfhM 

Simon  for  defendant.  S^P^  ^SsT 

whidiiBccor4iDg  tp 
the  nilw  cf  errir 

Porter  J  J.  delivered  the  opinion  of  the  court  dence,  dirow  die 

The  plaintiff  claims  a  sum  of  money  from  the  defendant,  2^<»™««J^«'" 

due  for  slaves  sold  to  him.  There  was  judgment  in  the  tiooS^JId^^'fcr 
court  of  the  first  instance,  in  favor  of  the  former,  from  vorof  aparty^i^ 
which  the  latter  has  iq)pealed.  rf^p^meBt,*^ 

One  of  the  questions  in  the  cause  is  settled  by  a  decision  SS^^Sertmiwh 
made  a  fewdays  since  in  this  court  between  the  same  parties.  ^>  ^  °>i>^  «hew 

.  .      *        •  perfimntiice  of 

The  other  relates  to  a  claim  set  up  for  a  deduction  in  t|ie  the  cooditioD  on 
price,  owing  to  redhibitory  defects  in  the  property  purchase  Ininto^tsbai^t: 
ed.    The  evidence  on  that  head  is  contradictory;  aiKl  we  do  '^^  pWntMT  who 

^^  sues     need     not 

not  think  it  presents  such  a  preponderance  on  the  part  of  the  prove  a  wmrpn- 
appelbrnt,  as  to  authorize  us  to  disturb  the  judgment  of  the     in  «  ehkim  §ot  a 

;nrAnAf  n/^ir*  diMuintion  ott  die 

mtenor  court.       ,  price    of   certain 

It  is  therefore  ordered,  adjudged  and  de«reed,  thai  the  Jj!J^^i!?^^ 
judgment  of  the  district  court  be  afimned  with  costs.  ihe  tetdmony  is 

contradictory  and 
^^^^^  notdear.diejiidff- 

8S99BB99  ment  of  the  inferi- 

or court  reliislns 
,^  _  die  daim,  will  be 

*MOORB  (COLLVV^  AJ>MPli)  o«.  L6tJAlLtJ&A  k  JU^        affirmed. 

APPKAL  FROM   THS   COVllT  OF  PROBATBS  OF  fttlfe  PARI8& 


2L  5T:i 

_  ^  49    855, 

OF    ST.    LANDRT.  49    878 

A  mortgage  ettmot  IMi  sheWn  to  eziat  by  parol  f^timotiy .  But  di^  rfglit 
to  a  mortgage^  resulting  from  die  tnnifer  of  a  claim,  to  which  a  mortgage 
is  attached,  may  be  proyed  by  parol  evidence. 

The  law  requirera  notary  to  make  a  memorandum  at  die  ibot  of  a  note 


•Koit  ^Tliis  cauw  was  argued  at  die  September  term,18a9,and  suspend- 
ed on  a  petition  for  a  rehearing,  which  was  granted  at  the  September  term 
1880.  At  this  torm  the  cause  was  reargued.  The  court  adhered  to  dieir 
former  opinion,  then  delivered. 
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Western  Dittrict,  giwk  for  Uie  ptjrment  of  a  fum»  lecured  by  a  moi'tgage;  but  it  does  not  re- 
sf€p        tr    091.   q^^  1^  ^  certify  the  transfer  of  such  note,  or  any  one  which  is  given  on 
-^^trill!^.— »  renewal  of  the  oridnal  note. 

MOORE.COIiLINB 

ADM'it  The  proceei  Teibal.of  sale  of  an  estate,  made  by  the  judge  of  p-obate^, 

^9'  subscribed  by  the  irurchaser  and  his  sureties,  which  stipulates  or  secures  a 

liOUAiiJLiEa  BT  jiQrtg,^  ^u  iiij  property  sold,  is  considered  of  record  in  the  pomh  judges 

oiBce  by  being  deposited  and  put  on  file  in  the  office.   It  is  thus  deemed  re- 
corded, according  to  the  requirements  of  law. 

This  case  arose  on  the  opposition  of  several  creditors  to 
the  homologation  of  the  tableau  of  distribution  of  the  estate 
of  M.  Collins,  deceased. 

On  the  20th  of  October,  1828,  William  Moore,  adnoinis- 
trator  of  M.  Collins'  estate,  filed  his  .tableau  in  the  court  of 
probates,  and  prayed  for  its  homologation. 

Joseph  Andrus  made  opposition,  on  the  ground  that  he 
was  placed  on  the  tableau  as  an  ordinary  creditor,  when  he 
should  have  been  allowed  the  benefit  of  the  vender's  privi- 
lege on  the  proceeds  of  a  tract  oC  land,  sold  by  Jesse  An- 
drus to  Collins  in  his  life-time,  and  making  part  of  his  es- 
tate at  his  death,  which  was  sold  by  his  administrator. 

The  opponent  claims  as  assignee,  or  endorsee,  of  his  son 
Jesse  Andrus.  The  latter,  in  October,  1818,  sold  to  Collins 
a  tract  of  land  for  $4700,  retaining  a  mortgage  or  privilege 
until  payment.  In  July,  1821,  Collins  executed  a  new  note 
to  Jesse  Andrus  for  $1623,  the  balance  then  remaining  due 
of  the  original  purchase.  In  December,  1823,  Jesse  An- 
drus, by  endorsement,  transferred  this  note  to  his  father,  Jo- 
seph Andrus;  and  in  February,  1829,  during  the  pendency 
of  this  contest,  Jesse  Andrus  executed  to  his  father  ao  act, 
under  private  signature,  in  which  the  new  note  for  $1623 
was  again  transferred,  and  particularly  described  as  being 
given  for  the  balance  due  on  the  purchase  of  the  tract  of  land 
which  Collins  hdd  bought  of  Jesse  Andrus;  and  that  it  was 
intended,  in  the  transfer  of  the  note,  that  the  vender's  privi- 
lege or  mortgage  on  the  land,  or  its  proceeds,  should  go 
with  it. 

Joseph  Andrus  offered  in  evidence  on  the  trial,  the  note 
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of  Collins,  which  had  been  transferred,  and  the  private  act  of  ^^^^^i^' 
Jesse  Andrus,  to  him  executed  a  few  days  before  the  trial,       v^^v^ 
in  February,  1829;  and  also  parole  evidence  to  shew  that  moo»i:,coi.i.iw«' 
the  note  in  question  was  the  same  which  had  been  given  for  vs. 

the  purchase  of  the  land  by  Collins.    The  evidence  vibb  ob-  '^^^''-^^**  ^^ 
jected  to: 

ist.  The  fuote  did  not  correspond  with  the  one  mentioned 
in  the  act  of  sale  of  the  land. 

2d.  It  would  be  allowing  a  mortgage  to  be  made  out  by 
parole  agreement,  if  parole  evidence  was  received  to  con- 
nect the  note  with  the  act  of  sale  and  mortgage. 

3d.  The  act  of  Jesse  Andrus  would  be  allowing  the  party 
to  make  testimony  for  himself,  if  admitted;  and  also  permit* 
ting  the  descendant  of  the  opposing  creditor  to  give  evidence 
for  him,  which  is  prohibited. 

The  probate  judge  decided  in  favour  of  the  mortgage. — 
The  administrator  appealed. 

Ixmaillieryfrierej  claimed  tobeaprivileged  creditor,  which 
was  denied  him  by  the  administrator. 

He  claimed  to  be  a  privileged  creditor,  as  the  assignee  of 
a  note  for  $1479  68,  given  by  Collins  for  the  purchase  of 
four  slaves  at  the  sale  of  the  community  property  between 
John  Andrus  and  his  late  wife.  This  sale  was  made  at  the 
request  of  John  Andrus,  by  the  parish  judge,  in  his  capacity 
of  auctioneer.  A  mortgage  was  retained  in  the  proces  verbal 
of  sale  on  all  the  immoveable  property  and  slaves;  and  it 
was  expressed  in  it  that  the  sale  was  made  judicially. 

The  proces  verbal  of  this  s«le  was  made  up  into  a  manu- 
script book,  the  leaves  sewed  together,  and  filed  away  in  the 
parish  judge's  office.  This  was  all  the  record  ever  made  of 
it,  and  it  was  the  custom  of  the  judge  to^  in  his  office  all 
documents  of  this  description,  and  which  he  consider- 
ed as  of  reamly  in  his  office.  The  administrator  contend- 
ed that  this  was  hot  a  recording  of  the  mortgage,  within  the 
meaning  of  the  law. .  The  judge  of  probates  decided  it  was, 
and  allowed  the  mortgage.    The  administrator  appealed. 
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^jf^ .  I>i(^5>     Garland  fiir  the  admioifltrator  and  appdlaot. 

y^^^^,^^  Ist.  Pa(x)te  testimoiiy  cannot  be  receiTed,  to  prove  the 

iiooB]B^coi|i.ui8*  coanexkw)  between  tbe  Rote  assigned  by  Jea^e  Andnis  to  the 

««•  appeUee,  and  the  moitgage  which,  h  is  pretended,  was  re- 

Ai.  tainedon  tbe  Uipd  apdasajgped,  to  secure  the  payment  of  the 

note;  because  it  would  be,  in  effect,  proving  a  mortg^^  by 

parole,  which  cannot  be  done. — Civil  Cpckf  p.  493,  ait.  5, 

6.    Iio.  Coe2e,  art  3273. 

2d.  The  law  pco^t?  oiU  the  manner  jn  which  potes  aecii- 
red  by  a  mprtg9([e  are  to  be  f^onjoi^ted  with  the  ad  that  se- 
cures their  pf^iqent;— whkli  i%  hy  the  notary  who  passes 
thp  ^  at«(ti^  OR  the  W((^  (<V  nwkiwit  Ne  viari^^yy  that 
it  Wi  (P^^W^  t^  ^  n^l^gW^'^^  Sfareqiis  f^.  7Q,  (4L 

Sid.  Thif  teyUmopy  i<  ioiHlipiiwih^  hfeOAuae  i|  is  th^  state- 
ment of  Jesse  Andrus,  the  obligefi  ^g^  eiidoraer  of  tl^  pote, 
and  t|M9  ilW  of  Jof^  An^nis^  to  whom  it  iiK  trvo^ifi^^ 
tbe  acknowledgment  of  Collins,  the  insot^^  ^^btqr-  The 
^tmejQMD^  qf  ^0C|9  A^lldrewa  c^miPt  be  rpie^ved,  he  being 
tbe  person  in  whose  fiLfo^r  U^e  ptynul^tion  if  ^^uler  and  the 

mi  pf  ^  sfH^^^;  xm  the  ai^wQwledgpinents  of  Collins, 

in  a  ^sqnt^  l|;|etW4|en  the  creditora  of  his  inaqlvent  suoces- 
9«v— a  if(ir.  396.    1249.157.    3  i»iir.  ».  8. 608. 

4i]i^  "n^e  pKOceti-vfirlai  of  the  sale  under  which  JUmaiBier, 
fperef  claupas  ^  have  a  iporfgagepn  tl^  pr^x^fieda  of  Collins' 
estate  lor  tbe  price  of  four  slaves,  was  not  made  by  order  of 
thi»  court  of  probates,  or  by  the  judge  acting  in  the  capacity 
of  judge  of  probates,  but  sinqdyj  as  auctioneer,  and  at  the 
request  of  Jolyijlndrus.  No  record  was  ever  made  c^this 
proces  verbal  of  sal^  in  which  IxwiailUer^s  mortpj^  was  re- 
tained. It  conaittts  of  sheets  of  paper  sewed  togelber  and 
filed  away  ui  the  parish  judge's  office.  The  hw  requires  it 
should  be  inscribed  in  a  record  book  in  the  office  of  tbe  pa- 
rish judge,  or  recorder  of  mortgages  in  the  parish  where  the 
property  is  situated,  to  have  eifect  against  third  persons. — 
1  Martin,  N.  8.  384.  CivU  Code,  p.  464,  6,  ait.  Sfi,  63. 
La.  Code,  3314,  3334.    2  Moreau's  J}iff,  285. 
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Bowen  for  the  opposing  creditors  and  appellees.  ^^ISLb^^^m* 

1st.  Joseph  Andnis  has  shewn  the  existence  of  the  mort-       \^^v^* 
gaged  debt  and  its  transfer  by  endorsement  and  private  act,  MooBB,co];.x.urs 
Parole  evidence  is  admissible  to  shew  the  written  agree-  ««. 

ment  did  not  include  the  whole  contract,  and  will  be  recei-  *'^'^'^»**"»*  ■» 
ved  to  supply  its  place. — 2  Starkie,  1048. 

2d.  li  Jesse  Andnis,  the  son,  be  not  allowed  to  make  evi- 
dence for  his  fether,  he  can  transfer  his  claims  to  him,  and 
the  writing  and  endorsement  are  necessarily  evidence  of 
such  transfer.— 9  Touiller,  263-4,  no.  169, 160, 161^  162. 

3d.  The  provisions  of  the  Civil  Code,  and  the  statutes 
with  regard  to  the  recording  of  mortgages,  simply  direct  that 
all  instruments  stipulating  a  mortgage,  other  than  those  ex- 
ecuted in  New-Orleans,  shall  be  recorded  in  the  office  of  the 
parish  judge  where  the  mortgage  property  is  situated;  but 
does  not  prescribe  the  manner  of  recording. — 3  Mar.  Dig. 
188.    6  Martin,  KS.  120.    3  iJfortin,  N.  S.  348. 

4th.  Parish  judges  being  thus  left  without  explicit  direc- 
tions on  the  subject,  have  adopted,  a  different  manner  of  re- 
cording; some  pursuing  the  English  manner,  of  preserving 
the  original  enrolment  as  a  record,  by  filing  away  the  proces 
verbal  of  sales  stipulating  mortgages. 

5th.  A  record  is  a  memorial  of  a  proceeding,  or  act  of  a 
court  of  record,  entered  in  a  ro)l  of  parchment;  for  the  pre- 
servation of  it, — Co.  lAtL  117,  C.  26,  a.  Com.  Dig',  title 
Record,  letter  A. 

6th.  An  affidavit  read  and  filed,  becomes  a  record  of  the 
court. — 2  Wilson,  371.  A  court  of  record  is  that  where 
the  acts  and  judicial  proceedings  are  enrolled  in  parchment, 
which  rolls  are  called  the  records  of  the  court. — 3  Black.  9A, 
292. 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  administrator  complains  of  the  judgment  of  the  court 
of  probates  sustaining  the  oppositions  of  Andnis,  and  Lou- 
allierto  the  tableau  of  distribution. 

US 
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^"^JJ^JH^^*^^*      AndniSy  endorsee  of  a  note  given  by  the  deceased,  for  the 

s^PK^,.-^      baimce  due  on  a  former  note,  given  to  secure  the  price  of 

]i<Mms,eoi:i.iMf  *  a  tract  of  land,  comphdned  be  was  placed  on  the  tableau  as  a 

M.  mere  chirographery  creditor,  while  he  wAs  a  privileged  and 

"^^""it**  "  hypothecary  creditor  on  the  proceeds  of  the  sale  of  the  land. 

Louallier  complained  that  he  is  placed  as  asngnee  of  the 
claim  of  the  price  of  certain  daves,  bought  by  the  deceased 
ala  probate  sale, as  a  chirographery  creditor,  whik  he  ou^ 
to  be  placed  as  a  privileged  or  mortgage  creditor  theieior. 
The  claim  of  Andnis  was  resisted  on  the  ground  that  as 
he  was  the  endorBee,given  for  a  balancedue  on  a  laiger  one, 
for  the  price  of  a  tract  of  land,  he  could  not  avail  himself  of 
the  privilege  or  mortgage  which  attached  on  the  fonner 
note. 

It  is  ufged  the  note  in  the  opposing  creditoi^s  powesaion, 
is  not  on  its  face  connected  with  the  act  o^'sale,  on  which 
the  privilege  or  mortgage  arises,  and  cannot  be  shewn  to  be 
so,  by  parole  evidence;  to  permit  this  being  done,  would  be 
to  give  effect  to  a  parole  mortgage,  contrary  to  the  prom 
ons  of  the  Louisiana  Code^  art.  3373;  and  the  notaiy  ooght 
A  mortctge  can-  *^  '^^'^®  made  a  memorandum  at  the  foot  of  the  note.— -2  Mo- 
»«.*  t  *«7»,  to  reau'sDig.  70,  H- 

emt  by  pmol  im-  -o        '  ^ 

timony.  Hot  ihe  We  think  that,  ahhougE  it  is  certain  that  a  oonventioDai 
r^,  lUidting  mortgage  cannot  be  the  result  of  a  parole  agreement,  the 
o7rclifeto'?S^^  "8'^*  ^^  *®  mortgage  resulting  from  the  transfer  of  the  claim 
amortgage  >■  ^  to  which  the  mortgage  is  attached,  may  be  proved  by  pawk 

prored    by   parol  testimony. 

Theiawreqiiii«8  The  law  requires  the  notary  to  make  a  memorandum  ri 
a  me^!^d<rVt  ^^^  ^^^  ^^  *  ^^^^^  g'v^"  ^^^  ^«  payment  of  a  sum  secured 
the  foot  of  a  note  by  a  mortgage;  but  it  does  not  require  him  to  certify  the 

given  for  the  pay-     ^      ^        ®^  '  ,  .  ,  .      .  wol  nf 

ment  of  a  sum,  le-  transfer  of  such  a  note,  or  any  which  is  given  as  a  renewal  w 

cored  by  a  mort-  .,      #. 
gage;  but  it  doea  the  former. 

^^t^t^^      Louaillier's  pretensions  were  set  aside  on  the  ground  that 

of  fluch  note,  or  a-  his  mortgage  was  not  registered  in  the  office  of  the  pa^* 

^"^^2^^  judge.    The  privilege  or  mortgage  results  fiom  the  ?•»• 

flMoriciiuinote.    ,^g  ye^Hil  of  the  estate  of  a  deceased  person,  «*  ^ 


i 
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the  judge  of  probates.    The  purchaser  and  bis  flweties  sub-  !S£^5i6^*iSr 
scribed  that  part  of  the  proces  veri)al  of  sale,  ^htch  relales        v^^^v^w^ 
to  the  slaves  bought.     This  pcpces  verbal  is  on  file,  and  con-  ^^^^^^^^^** 
sequently  is  a  record  of  the  court  of  probates*    The  parish  iv- 

judge  is  ex  officio  judge  of  probates  and  notary. public;    He  ''  ''^^  a^l 
is  not  expected  to  keep  distinct  offices,  as  parish  judge,  judge 


of  probates,  and  notary  public.  Were  he  to  keep  distinct  ^^  ^f  SST^/wtt 
offices  in  such  capacities,  he  would  b^.the  keeper  of  these  ?!j**'Jf****^^® 
several  offices,  they  vi^ould  be  severally  bis  offices.  Whether  lubscribed  by  tiM 
he  keep  one  or  more  offices,  he  is  the  keeper  of  all  the  pa-  siili!^tiMtwhkh  sti- 
pers  in  the  one,  or  all  of  them.     Hence,  in  the  case  of  Mar-  ?*!fi2L!!L"!^'!Sf! 

^  a  mor^^ge  on  ui6 

tel  et  al.  vs.  Tureaud's   heirs,  ^  ^ariin^  N.  S.  121,)  we  property  Bold,  ie 

1111  11  iii*  'I'l        •!•  considered   of  re- 

held  that  any  deed  passed  before  a-pansh  judge,  in  his  nota-  cord  in  the  parish 

rial  capacity,  rekting  to  property  sitiiAted  in  his  parish,  does  '^^^  "^^ 
not  require  any  transcription,  or  further  inscription,  to  give  ^  ^«**"  ^rt  '•" 
it  effect  against  third  parties.  Our  ./decision  must  be  tji^e  thus  deemed  re- 
same  with  regard  to  an  act  of  sale,  received  by  him  as  judge  J^'^'jjJ^  '^i^'Sw? 
of  probates.  ments  of  law. 

We  think  the  court  of  probates  did  not  err,  in  sustaining 
the  opposition  of  the  appellees. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  court  of  probates  be  affirmed,  with,  costs. 


TRIMBLE  vs.  MOOI^B* 
APPEAL     FftOM     THB     COURT     OF     THE   .  V^FTH     IjUSTp^CT, 

THS   JUDGB   OF   THB    I^^STBtCT  ,^|IE9|Jpl«0. 

In  actions  of  slander  aiicl  de6unation  of  character  it  is  sufficient  to  sustain 
the  action,  to  prove  in  substance  the  words  charged  to  have  been  spoken. 

Id  cases  of  this  kind,  slanderous  words  spoken,  are  not  ^o  He  conil^rued  in 
a  technical  manner,  bnt  takeb  in  their  popular  i^nse,  aAd  ^oi^id'ered  in  rela- 
tion to  the  ide»lbey  were  intended,  and  ndgbt  eenvey  loihe^by^stViMkn, 
or  company  to  whom  they  were  addressed. 

Interest  will  not  be  aUowed  on  a  verdict  finding  a  specified  sura  in  dama- 
ges. And  if  the  judgment  giye»  inteiest,  even  from  tKe  signing  U,  it  will 
be  reversed 

This  is  an  action  of  slander,  for  slanderous  words  sp<^en 
of  and  concerning  the  phuntiff»  by  the  d^fepdapL 
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^^ItoMft^'usi !      '^^  petitioD  seU  out,  that  the  plaintiff  is  a  good  and  honest 

>^*v«^      citixen  of  his  parish;  that  the  defendant  maliciously   and 

TKiiiBt,v       falsely  charged  him,  in  the  presence  of  many  persons,  of 

moomm,        having  '^stolen  three  hundred  dollars  in  money  and  notes, 

and  had  runaway;"    and  fiirtber,  that  the,  plaintiff   *'  had 

stolen  three  hundred  dollars  from  him  (the  defendant)  and 

runaway:"  thereby  meaning  to  charge  the  plaintiff,  whilst 

acting  as  his  (the  defendant's)  clerk  with  the  crime  of  tlieit," 

&c.    He  lays  his  damoges  at  three  thousand  dollars. 

The  defendent  pleaded'the  general  issue;  and  that  he  had 
ody  said  the  defendant  ^had  taken  notes  and  papers  of  his, 
without  his  consent,  and  deprived  him  of  the  power  to  col- 
lect moneys  due  him." 

The  evidence  showed  that  Trimble  had  been  in  the  em- 
ploy of  Moore  as  a  clerk:  they  disagreed  in  settling  their 
accounts,  and  Trimble  on  leaving  took  notes,  accounts^  and 
papers  from  Moore  to  collect  and  secure  himself  to  the 
amount  of  his  claims.  Whan  Moore  heard  of  it  he,  in  a 
passion,  said  ^Trimble  had  taken  from  his  store  the  amount 
of  two  or  three  hundred  dollars  in  money,  notes  and  papers, 
and  had  runaway  with  them;"  ''and  damn  him  he  would  catch 
him  and  fetch  him  back." 

There  was  a  verdict  for  the  plaintiff  of  five  hundred  and 
fifiy-five  dollars  in  damages,  and  judgment  thereon  allow- 
ing judicial  interest  firom  its  date. 

The  defendant  appealed. 

Garkmd  for  plaintiff  contended  that  the  cai&  was  com- 
pletely made  out  by  the  evidence,  and  uiged  the  affirmance 
of  the  judgment. 

Bowen  for^defendant  The  evidence  does  not  support  the 
chaige  as  laid  in  the  petition,  and  the  slanderous  words  are 
not  proved  as  alleged  to  have  been  spoken. — Rex  vs.  Horn, 
2d  Cawp.  2  RussJon  Cr.  1036. 

2.  There  is  no  interest  claimed  or  found  by  the  jury:  the 
judgment  allowing  it  is  erroneous. 

Brwmmm^  on  the  same  side,  commented  on  the  case  of 
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Predand  vs.  Lanfear^  2  Martin^  N.  &,  2S7,  and  argued  Western  ix»trict, 

II  /•    1        «  8q>tember  1881. 

to  snow  that  not  even  the  substance  of  the  chavge  was  pro-       v^^v^-^ 

Ved,    &C.  TBIMBLII 

MOORB. 

Porter.  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  defamation.  There  was  judgment  in 
the  court  of  the  first  instance  for  the  plaintiff,  and  the  defen- 
dant appealed. 

The  petition  alleges,  that  the  defendant  "in  substance 
charged  tlie  plaintiff  with  having  stolen  three  hundred  dol- 
.  lars  in  money  and  notes,  and  having  runaway."  The  words 
proved  on  the  trial  were,  "that  the  plaictiffhad  taken  from 
defendants  store  to  the  amount  of  two  or  three  hundred  dol- 
lars in  money  and  notes,  and  had  runaway  with  them,"  the 
defendant  adding,  "danm  him  he  would  catch  him  and  bring 
him  back." 

It  seems  conceded  by  the  counsel  on  each  side,  and  so  in-    Inactioniofsitn- 

u6r   and   ddfama- 

deed  isthelaw,  that  it  is  sufficient  in  cases  of  this  description,  tion  of  character 

to  prove  in  substance  the  words  chaiged  to  be  spoken,  and  the  iugSin  the  actkn! 

argument  has  turned  principally  on  the  compliance  or  non-  ^^P"*^?  "*  •"J' 

compliance  of  the  plaintiff  in  this  case  with  the  rule.  A  good  charged   to  have 

deal  of  ingenuity  has  been  exercised  to  shew  that  the  words 

spoken  did  not  import  a  charge  of  felony,  but  of  trespass. 

We  need  not  enquire  whether  the  expressions  used  amount 

to  a  technical  definition  of  the  offence,  and  whether  if  put 

in  an  indictment  they  would  not  fail  in  legal  precision.    We 

must  consider  the  words  in  their  popular  sense,  and  examine 

what  idea  they  were  intended  to  convey,  and  might  convey  ^^J  ^"dlndeiSuI 

to  the  by-standers  to  whom  they  were  addressed.     Consi-  worta  spoken,  are 

.  ^  •      1   /.        not  to  be  construed 

dered  in  this  point  of  view,  we  are  of  opinion  that  the  defen-  in  a  technical  man- 
dant  intended  an  accusation  of  thefl,  and  that  the  words  ^e^  popular  sense 
used  conveyed  such  an  idea.  He  charged  the  plaintiff  with  J^j^tionlo^Sefdea 
havuig  taken  bis  property.    Had  he  stopped  there,  it  might  they  were  intend- 

^  ed,  and  nufrntcon* 

perhaps  have*  amounted  to  nothing  more  than  an  accusation  vey  to  &e  by- 
of  tresspass,  but  coupled  with  the  assertion  that  he  had  run-  ^ytowhom^y 
away  with  it,  and  that  he  the  defendant  would  catch  him  and  ^•^  wWressed. 
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Wflatem  Dkiikt,  bring  bin  and  back— a  higher  offence  is  imputed.     For  if 

^  theae  aliegatioiw  hod  been  Uve— if  the  plaintiff  had  taken  the 


**       property — if  he  had  runaway  with  it — and  if  the  defendant 

MooM         had  been  compelled  to  follow  him  to  get  it  back,  there  would 

have  been  soflk^ient  to  place  the  pbintiff,to  say  the  least  of  it 

in  a  very  delicate  position  before  a  jury  on  a  prosecution  for 

larceny. 

One  of  the  witnesses  who  testified  to  the.  declarations  ot 
the  defendant,  states  that  the  impression  produced  f>y  them 
on  his  mind  was,  that  the  plaintiff  had  taken  the  property 
without  permission,  and  that  he  could  not  a(ay  longer  at  the 
witnesses  house  unless  he  cleared  his  character.  This  un- 
derstanding of  a  person  who  heard  the  conversation  has  beeo 
much  relied  on,  tp  shew  that  those  to  whom  the  observations 
were  addressed,  did  not  consider  the  defendant  to  make  an 
accusation  of  larceny.  We  do  not  know  whether  the  wit- 
ness believed  a  taking  without  permission  to  be  a  theft  or 
not-»Jie  leaves  it  doobtfiil,  by  declaring  he  isoosiderad  ^e  ac- 
cusation so  serious,  that  without  a  prjjyper  explanation  of  the 
plaintiff's  conduct  he  must  remove  from  witnesses  house. 

But  supposing  this  witness  did  so  understamj  the  words,  the 
other  by-standersmay  haveaffixedadiffereoj^meaiaqg  tothem; 
and  the  right  of  the  plaintiff  to  obtain  compensation  for  a 
cha]f[e  of  a  very  serious  nature,  should  not  be  impaired  be- 
cause some  may  have  understood  it  in  a  milder  sense  than 
that  which  the  language  used  most  certainly  ediaveyed. 
The  court  below  gave  interest  on  the  amount  t»f  dams- 
be  Allowed  oa  a  S^^  fouitd  by  the  jury,  and  there  is  error  in  this,  for  which 
^med^S^fe  the  judgment  must  be  reversed. 

dttnages.  And  if  It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
iiitereBt,evenrroiii  judgment  of  the  district  court. be  annulled,  avoided,  and  re- 
wiilbermned.*  ^eraed.    And  it  is  further  ordered,  adjudged,  and  decreed 

that  the  plaintiff  do  recover  of  the  defendant  the  sum  of  five 
hundred  and  fifty -five  dollars,  with  costs  in  the  court  of  the 
first  instance;  those  of  appeal  to  be  paid  by  the  plaintiff  and 
appellee. 
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APFBAL  FROM  THE   COURT  OF  THB  FIFTH  DWTRIOT,  THB     ^'^ 

JUDOB   THBRBOF    PRBSIDING. 

The  infliction  «f  cruel  punishment,  on  the  aUnre  by  his  master,  is  e  cnmi-  ^^ 

pal  offence  wbich^must  be  punished  by  a  criminal  prosecution,  and  not  in  a  Ob       . 

ciyU  action. 

Maiming^  mutilatkig,  or  cruel-  or  infaumaft  tnataitiit  of  a  slave,  is  at  pid^ 
lie  offence,  and  most  be  prosecuted  ciimtnaliy^  and  after  eonvictioB^  tha 
fine  and  other  penalties  for  such  conduct,  are  to  be  Imried  on  tfae*offendar  by  ■ 
ihe  court  before  whom  the  convictioD  takes  place. 

The  Civil  Code  treats,  alone,  of  private  ri^ts  of  individuals,  and  the  va- 
rious interests  f^wiag  out  of  property;  but  H  mi^,  in  the  mean  time,  * 
provide  in  what  cases  a  htetuA  of  the  penal  laws,  bri»g»  wiA  H  tifcffntwe 
ofpmaie  rights. 

This  is  an  anomalous  actioi^  ins^uled  in  a  dvU  fbrmi  lo 
punish  a  criminal  offence. 

D.  K.  Markham,  without  alleging  any  title  to  the  slaxre,  or 
having  any  individual  interest  in  the  cause,  c^)pears  aa  pub- 
Uc  prosecutor;  and  on  the  17th  of  June,  1886,  presented  his 
petition  to  the  district  judge  at  chambers,  alleging  that  the 
defendant  had  cruelly  beat  and  maltreated  oipus  of  his  slaives, 
named  Aogustin,  and  prayed  that  the  said  slave  be  taken  out 
of  his  master's  possession  and  sold,  and  placed  out  of  hisi 
reach  and  power;  the  proceeds  of  sale,  after  paying  such  fin& 
as  might  be  adjudged,  and  the  costs  of  this^uit,  to  be  return- 
ed to  the  master. 

The  defendant  appeared  before  the  judge  at  chambwi, 
and  after  being  heard  by  his  counsel,  the  judge  ordered  th^ 
cause  to  be  docketed,  and  tried  as  a  civil  case. 

At  the  November  term  1830^  the  defendant's  counsel  filed 
peremptory  exceptions  to  the  form  of  action,  alleging  that  it 
vras  unknown  to  tlie  law,  and  that  all  the  proceedings  are 
null  and  void.  The  exceptions  were  overruled,  and.  an  an- 
swer put  in  on  the  merits*  A  bill  of  exceptions  to  thede-' 
cision  was  taken. 

The  answer  alleges  that  the  slave  Augustin  is  a  runaway, 
and  that  when  he  received  the  chastisement  complained  of, 
he  had  just  been  brought  back  from  the  Mississip^,  after  ab> 


582  CASES  IN  THE  SUPREME  COURT 

^jS^embl^^m   *<^'Miing  for  a  considerable  time.    That  he  had  him  whip- 
.^^^v.^^^      '  ped  with  a  whip  in  the  manner  he  was  at4borized  to  do  by 

MAMKHAM  j^^ 

cboflB.  Parole  testimony  of  several  witnesses  who  saw  the  negro 

shortly  after  he  had  been  flogged,  was  receivecL  He  was 
severely  whipped,  and  his  back  and  hips  very  much  cot  and 
skinned.  The  weather  being  warm,  the  wounds  smeUed 
badly;  the  negro  was  obliged  to  lie  on  his  belly,  being  unable 

to  sit  or  lie  in  any  other  position. 

P.  Negat,  a  neighbor  of  the  defendant,  says  he  flogged  the 
negro,  by  order  of  the  master,  when  first  landed.  At  first  be 
gave  him  twenty-five  or  thirty  lashes,  with  a  whip.  That 
on  the  way  to  his  master's  he  became  sullen,  and  refused  to 
go,  when  he  gave  him  ten  or  twelve  lashes  more  over  the 
shoulders.  The  master  came,  and  the  negro  still  refusing  to 
go  with  cither  of  thera^  the  master  had  him  whipped  again. 
The  negro  is  disobedient,  and  a  runaway.  He  says  he  knows 
the  defendant,  and  that  he  is  not  a  cruel  or  severe  master. 

The  jury  simply  found  a  verdict  for  the  plaintifil  1^ 
defendant  then  moved  for  a  new  trial:  first,  on  the  ground 
that  the  verdict  is  contrary  to  law  and  evidence;  secondly, 
that  it  does  not  find  any  thing  in  fact  for  the  plaintiff,  of 
grant  any  thing  prayed  for  in  the  petition.  The  new  tria! 
was  refused. 

There  was  judgment  on  the  verdict,  decreeing  the  slave 
to  be  sold,  and  placed  out  of  the  power  of  his  master,  who 
is  convicted  of  having  cruelly  beat  and  maltreated  him;  and, 
the  balance  of  the  proceeds  of  the  sale,  after  paying  the  costsi 
of  the  prosecution,  be  paid  over  to  the  defendant.  He,  thel 
said  defendant,  not  being  allowed  to  purchase  the  slave,  bar* 
ing  refused  on  the  trial  to  purge  himself,  on  oath,  of  th« 
chai^  of  cruel  treatment  of  said  slave.  The  defendant  ai>< 
pealed. 

The  prosecution  is  founded  on  the  192d  article  of  the  Le* 
isiana  Code,  and  a  clause  in  the  Black  Code,  1  Mbreal/^ 
Dig.  118,  §  17. 
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Leunt  tad  MaMutm  for  plaiati£  ^^^!^.^^' 

The  question  in  this  ease  }s»  wh«^herad«ve  can  be  taken 
from  his  master  or  owner,  for  cruel  and  inhuman  treatmetttt 
by  a  criminal  or  chril  process?    We  think  it  may  be  don^ 
by  the  latter. 

1st,  It  is  expressly  provided  by  the  Civil  Code,  that  the 
master  or  owner  of  a  slave  shall  not  chastise  him  with  ti ntr- 
sual  rigour^  or  maim  or  mutilate  him  so  as  to  expose  his  life, 
or  cause  his  death. — Leu  Codcy  1T3. 

2d.  When  the  master  is  guilty  of  cruel  treatment  towards 
his  slave;  the  ju^ge  shaH,  besides  inflicting  a  penalty,  cause 
the  slave  to  be  sold,  and  placed  out  of  the  poww  of  his  mas- 
ter.— La.  Code^  art.  193. 

3d.  The  law  provides  that  when  slaves  are  cruelly  treated 
by  not  providing  food,  clothmg,  and  lodging,  complaints  may 
be  made  to  a  justice  of  the  peace  in  favor  of  the  slave,  for 
redress.  And  in  case  of  beating  or  maiming  slaves,  the  mas- 
ter and  owner  may  be  fined,  and  made  to  pay  a  penalty,  if 
found  guihy. — 1  Moreau*s  Digest,  111,  §  39.  Ibid'j  118,  § 
16, 17. 

Garland  and  Linton  for  defendant: 

It  will  be  seen  from  the  evidence,  that  the  chastisement 
inflicted  by  the  defendant  on  his  slave,  was  with  one  of  the 
weapons  excepted  by  law:  and  that  portion  of  the  Bladk 
Code,  and  the  192d  article  of  the  Lomtiana  Code,  relied  on 
by  the  plaintiff*,  contemplates  a  conviction  before  a  forfeiture. 

2d.  The  law  of  forfeiture  had  its  origin  in  the  feudal  sys-' 
torn,  and  was  intended  to  enlarge  the  prerogatives  and  re- 
sources of  the  crown.  But  it  is  now  diflferent,  and  in  this 
country  no  man  can  be  deprived  of  his  property  without  his 
consent;  nor  can  a  forfeiture  take  place  before  conviction 
of  the  offence  by  a  criminal  proceeding.— 2  Bac.  Abr.  ST?,' 
582,  679.    4  Black.  Com.  432. 

3d.  The  Black  Code  fixes  the  penalty  of  cruel  treatment 
to  a  slave,  which  can  only  be  enforced  by  a  criminal  pro- 
ceeding; and  as  the  defendant  has  liever  been  convicted  of 

wa 


084  CASES  IN  THE  SUPREME  COURT 

^Jf^a^M^'i^V  cnid  treatment,  his  alaye  cannot  be  taken  from  him  and  sold. 


1  Mareaiit  Dig.  118,  k  18-   I^  Code,vti.  193.    <Md  CM 
Code,  p.  34,  art.  37. 

Porter  J  J.  delivered  the  opinion  of  the  court. 

Thia  action  was  commenced  by  the  plaintiff,  to  compel 
the  defendant  to  dispose  of  one  of  his  slaves.  The  petitioD 
chains  him  with  having  beat,  and  cruelly  treated  the  slave, 
and  with  a  gross  abuse  of  the  power  which  the  law  has  con- 
ferred on  the  master. 

There  were  several  exceptions  pleaded  to  the  petition, 
and  on  being  overruled,  an  answer  on  the  merits  was  put  in. 
The  cause  was  submitted  to  a  jury,  who  found  a  verdict  for 
the  plaintiff.  On  this  verdict  the  court  directed  the  slave 
to  be  sold,  the  proceeds  to  be  first  a{q>lied  to  the  costs  of 
this  suit,  and  the  balance  to  be  paid  to  the  defendant. 

The  defendant  has  appealed.  The  record  brings  before 
us  the  evidence  on  which  the  jury  rendered  the  verdict,  and 
that  evidence  seems  to  fully  support  the  conclusion  to  whidi 
tfiey  came.  It  is  greatly  to  be  deplored,  that  owners  of 
slaves  should  abuse  their  authority,  and  vicJate  the  duties  of 
humanity.  But  the  punishment  which  the  law  has  provided 
for  their  misoMiduct,  can  only  reach  them  in  the  mode,  and 
through  those  forms  of  proceeding,  which  that  law  has  pre- 
scribed. 

One  of  the  exocptions  wlach  the  judge  a  quo  overruled, 
was,  that  the  plaintiff  had  no  right  to  institute  any  suit  or 
proceeding  against  the  defendant,  and  that  the  court  had  no 
jurisdiction  of  the  case.  We  think  this  objection  was  cor- 
rectly made,  and  that  it  should  have  been  sustained. 

We  come  to  this  conclusion  from  the  language  of  the  sta- 
tutory provisions  on, this  subject;  their  obvious  meaning;  and 
the  considerations  of  public  policy,  which  we  cannot  sup- 
pose to  have  been  disregarded  by  the  legislature,  when  they 
acted  on  a  matter  of  so  much  importance  to  the  peace  and 
safety  of  society. 
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The  IGth  section  of  the  Black  Code  provides  that,  *1f  any  ^^^^^l 
person  whatever  shall  wilfiilly  kill  his  dave,  or  the  slave  of 
another  person,  the  said  person  being  convicted  thereof 
shall  be  tried  and  condemned  agreeably  to  the  laws  of  the 
territory;  and  in  case  any  person  or  persons  should  inflct  any  .      ' 

cruel  punishment,  except  flogging,  or  striking  with  a  whip,  cruel  punishment, 
leather  thong,  switch  or  small  stick,  or  putting  in  irons,  or  ^Ltet'lTacnmi' 
confining  such  slave,  the  said  person  shall  forfeit  and  pay  for  SilBj*^''*^Ji^2l 
every  ofience,  a  fine  not  exceeding  $500,  and  not  less  than  t>y  ^  criminal  pro- 

sH«no  "  ^''^^'  ^  ^ 

^^UU.  in  a  civil  actMMi. 

The  21st  section  of  the  same  code  declares  that,  the  fines 
not  exceeding  twenty-five  dollars,  which  are  ordered  by  the 
act,  shall  be  recovered  before  a  justice  of  the  peace,  and 
those  which  are  above  twenty-five  dollars,  shall  be  recovered 
before  a  competent  tribunal. 

The  IGth  section,  already  referred  to,  provides  for  the 
wilful  killing  of  a  slave,  and  directs  the  trial  for  such  offence 
to  be  according  to  tlie  laws  of  the  (then)  territory.  There 
can  be  no  doubt  this  killing  is  regarded  as  a  criminal  offence^ 
and  that  the  trial  here  spoken  of  is  the  same  as  that  which 
takes  place  when  any  other  crime  is  committed. 

4 

In  the  same  section,  and  immediately  following  the  provi- 
sions in  relation  to  killing,  the  law  treats  of  offences  against 
the  person  of  a  slave  less  than  killing,  and  punishes  them  by 
fine.  No  good  reason  suggests  itself  to  us  why  mutilating  a 
slave,  should  not  also  be  regarded  as  an  ofience  which  Miiminc,  muti- 
amounts  to  a  crime,  and  punished  as  such.    The  circum-  j»^»  <*  ^^  ^ 

innuman       treat* 

stance  of  a  pecuniary  penalty  being  alone  inflicted  for  the  ment  of  a  alave,  it 
injury,  by  no  means  deprives  it  of  the  character  just  given  to  Lidmuat  be  mom! 
it.  That  has  to  be  ascertaind  by  the  inquiry,  whether  it  af-  J^d^^ft^^^'iSj! 
fects  the  peace  and  good  order  of  society.    The  law  already  ^"»  *h«  fi"!«  "J^ 

otner  penalties  for 

cited  considers  it  a  public  offence  to  kill  a  slave;  and,  maim-  auch  conduct,  are 
ing  and  mutilating  one,  should  fall  under  the  same  denomina-  ^^j^^^by^  £e 
tion.  The  penalty  is  given  to  the  slate  by  the  same  Ian-  S^^^ottSSS 
guage  which  provides  for  fine  in  regard  to  all  other  crimes:  takea  pike. 
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■  • 


no  other  mode  of  enforcing  H  n  pointed  ont  difierent  from 
tint  grren  for  the  pemkiee  affiled  to  oflfenoes  againet  the 
property  or  person  of  the  froe  citizen.  We  concliide,  there- 
fore, that  it  should  be  prosecoted  in  the  saae  way  these  of- 
fences  are»  and  by^the  same  dfioer. 

The  aiticle  in  die  Code  on  which  the  present  action  is 
twought,  streqgthens  the  constraction  we  put  on  this  statute, 
and  shews,  at  the  same  time,  the  error  committed  in  address- 
ing this  complaint  to  the  judge,  in  the  exerdse  of  his  civil 
jurisdiction.  It  is  in  these  words:  -  '^No  master  shall  be  com- 
pelled to  sell  his  slave  but  in  one  of  two  cases,  to-wit:  The 
first,  when  being  only  coproprietor  of  the  dave,  bis  copro- 
prietor  demands  the  sale,  in  order  to  make  partition  of  the 
property:  the  second,  when  the  master  shall  be  convicted  of 
cniertreatment  of  his  slave,  and  the  judge  shall  deem  pro- 
per to  pronounce,  besides  the  penalty  esUMished  for  such 
cases^  that  the  slave  shall  be  sold,"  &c. — La.  Codcj  art  192. 

The  conviction  here  spoken  of  which  must  precede  the 
order  to  sell,  we  think,  evidently  means  condemnation,  or  a 
criminal  prosecution.  The  term  cannot  be  correctly  appbed 
to  a  judgment  pronounced  in  a  civil  case;  and  we  are  not,  at 
this  moment,  aware  of  any  instance  in  which  the  legislature 
have  so  used  it.  Admitting  that,  from  inadvertence,  it  might 
be  so  employed  in  relation  to  a  civil  suit,  the  subsequent 
clause  of  the  statute  takes  away  all  pretence  from  so  inter- 
preting it  in  this  instance;  for  it  connects  the  direction  to  sell 
the  slave,  with  the  same  decree  which  inflicts  the  other  pen- 
alty provided  by  law,  namely,  fine;  cumulates  the  two  pun- 
ishments in  the  same  prosecution;  and  clearly  ocmtemplates 
that  the  order  to  sell,  is  to  be  made  in  those  proceedings 
which  the  state  may  institute,  to  enforce  the  pecuniary  pen- 

TiM  «Mi  Mid   ^^*  ^^  ^'  ^  ^  consequence  of  the  master  lieing  c<H)vict- 
iKAti,  aioD*,  of  ed  of  an  offence  whidi  exposes  him  to  that  penalty. 
aOM^aS^  md     I^  ^^^&A  aigued  that  the  Louisiana  Code  cnly  treats  of  ciTiI 
S^PSX^  righuand  obligaliom^  and  that  it  cannot  be  presumed,  when 
pfopwty;  >ii  it  it  speaks  of  penalties  and  forfeitures,  to  have  reference  to 
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the  crimind  law.    It  is  true,  our  Code  professes  to  regqktte  ^^l^^^^i' 
property,  and  the  various  interests  which  men  may  acquire  in        v^^rv^*^  ' 
it;  but  in  doing  so,  it  is  neither  out  of  the  scope  or  object  of     mabkham 
such  a  work,  to  provide  in  what  cases  a  breach  of  the  penal        ccme. 
law  may  bring  with  it  a  forfeiture  of  private  rights.    Thus 

_,.,_,,  11/.  1  may*  ^  the  mean 

we  find  m  the  Code,  that  tutors  cannot  be  taken  from  those  time,  provide  in 
persons  on  whom  the  penal  law  has  inflicted  disabilities,  and  ^^^  ofi^peniS 
that  the  child  may  be  disinherited  who  has  committed  a  ?*w«»^'jp?"  ^* 
crime,  or  accused  the  parent  of  one. — La.  Code^  322, 1613.    prwate  rights 
The  case  is  so  clear  a  one,  that  we  are  not  under  the  neces- 
sity of  resorting  to  the  obvious  considerations  of  policy 
which,  we  must  suppose,  wouki  have  prevented  the  l^sla- 
ture  from  intrusting  so  delicate  a  matter  to  the  interference 
of  any,  and  every  individual  in  society.    Every  consideration 
which  induces  the  state  to  take  the  prosecution  of  offences 
against  her  peace  and  her  dignity  into  her  own  hands,  and 
forbids  the  interference  of  private  passions  with  the  vindi-   , 
cation  of  her  justice,  most  emphatically  applies  in  cases  as 
that  before  us.    The  individual  who  interfered  in  this  in- 
stance may,  we  believe  was,  actuated  by  feelings  which  we 
cannot  but  respect.     But  what  in  this  instance  was  the  sug- 
gestion of  humanity,  might,  in  the  next,  be  the  promptings 
of  envy,  malice,  and  all  uncharitableness. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided,  and  re- 
versed. And  it  is  fiirther  ordered,  that  the  cause  be  dbmis- 
sed,  the  petitioner  paying  costs  in  both  courts. 


AJiTDRUS  ET  AL,  ws    HAMMAN'  ET  JlL. 
APPEAL   FROM  THE  COURT  OF  THE    FIFTH    DISTRICT,    THE 

JUDGE   OF   THE    SEVENTH    PRESIDING. 
An  tctioB  cannot  be  furtained,  to  let  aside  a  fonner  Judgment  of  iStte  same 
court,  unappoaled  from  and  imreveMed.    ItlbrmsT«»/Kdiea<a1)ett«eentiie 

parties. 

A  suit  to  recoyer  damages  against  interrenors  or  third  parties  in  a  former 
suit,  and  who  obtained  judgment  and  dismissed  the  ptaintiffli  attachment 
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W«8tero  District,  suit, »  whoUy  untenable,  while  such  jodgment  ttancb  luueTeiMd  aod  lUMf^ 
September  1831    p^^  ^^^ 

The  supreme  court  cannot  examine  a  judgment  of  the  district  court  unk« 

AlfDBUS   BT  AL.  '  *      ^ 

VS.  brouglit  before  it  by  an  appeal  in  the  case  itself,  or  when  an  action  of  nuUixr 

HARMAV  BTAi^.  if  properly  hniught  and  carried  up. 

This  suit  is  commenced  to  compel  the  defendants  to  pay 
damages  for  intervening  in  a  former  suit,  and  procuring  the 
dissolution  of  an  attachment  sued  out,  and  the  alleged  illegal 
dismissal  of  the  plaintiflTs  suit. 

The  petitioners  allege  they  commenced  a  suit  against  one 
James  M'Clelland,  in  March,  1829,  to  recover  a  note  of  $190 
given  for  a  partnership  debt,  in  the  purchase  of  cattle. 

When  the  suit  was  called  for  trial'^at  the  November  term 
of  1830,  the  defendants,  being  judgment  creditors  of  Mc- 
Clielland  intervened,  and  procured  the  dismissal  of  the  at- 
tachment and  suit,  and  had  judgment  for  the  property  in 
•   contest. 

The  present  suit  was  instituted  in  May  1831,  alleging  that 
the  former  suit  was  illegally  dismissed,  by  which  they  lost 
the  amoimt  of  the  property  attached.  They  claim  dama- 
ges of  the  defendants  for  these  proceedings  and  the  costs  of 
the  former  suit,  and  pray  to  have  the  attachment  reinstated, 
and  the  money  received  by  the  defendants  refunded,  &c. 

There  was  no  appeal  from  the  judgment  of  the  district 
court  dismissing  the  former  suit  and  attachment.  The  de- 
fendants filed  peremptory  exceptions  to  the  plaintiffs  form 
of  action. 

The  present  suit  was  also  dismissed,  as  going  to  set  aside 
the  judgment  of  a  former  court,  which  stands  unreversed 
and  unappealed  from. 

The  plaintiffs  appealed. 

Lintorij  for  plaintiffs  and  appellants,  contended  that  inas- 
much as  the  interveners  had  shewn  on  the  pleadings  no  in- 
terest; had  set  up  no  right  of  property  equal  or  superior  to 
the  seizing  creditor  in  the  original  attachment  suit,  the  court 
below  was  wrong  in  dismissing  it:  That  the  strongest  proof 


1 
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was  required  on  the  part  of  the  debtor  himself,  to  justify  the  We«tern  Dbtrfot, 

.  .      ,.       ,  .  ,  y.      •        September  1881. 

court,  at  his  instance,  m  dissolving  an  attachment — a  jortuh       v^^v-<^^  > 

riy  when  third  persons  who  changed  the  issue  between  the  akdrus  bt  al. 
original  parties  demanded  it.  habmait  st  al. 

2.  The  court  can  inquire  into  the  validity  and  regularity 
of  a  former  judgment,  collaterally  and  unappealed  from 
when  it  is  apparent  that  enormous  injustice  has  been  done 
to  a  seizing  creditor,  by  illegal  proceedings  on  the  part  of 
third  persons  not  parties,  originally  to  the  suit. — Code  of 
Practice,  art.  389  to  394.  12  Mar.  533.  5  Mar.  N.  S. 
499.    8  Mar.  do.  513—519. 

The  judges  declared  from  the  bench  such  an  action  as 

this  could  not  be  maintained.    They  refused  to  hear  argu- 
ment on  the  other  side. 

Porter,  J.  delivered  the  opinion  of  the  court. 

The  petitioners  state,  that  they  commenced  an  action  by 
attachment  against  one  McClelland,  who  was  their  debtor,  / 
and  were  proceeding  to  obtain  final  judgment  against  him, 
when  the  defendants  intervened  in  the  suit,  and  by  their  in- 
tervention procured  a  judgment  of  the  district  court,  which 
illegally  set  aside  the  attachment,  and  dismissed  the  petition- 
ers action. 

The  petition  charges  this  intervention  to  be  illegal  and  im- 
proper— ^that  the  judgment  of  the  court  was  erroneous — ^that 
the  petitioners  had  a  just  cause  of  action — that  they  filed  ex- 
ceptions to  the  petition  in  intervention,  which  the  court  dis- 
regarded— and  that  in  consequence  of  these  illegal  proceed- 
ingd,  they  have  suffered  damage  to  the  amount  of  five  hun- 
dred dollars. 

It  concludes  with  a  prayer,  that  the  attachment  suit  against 
M'C,elland  may  be  reinstated^  and  that  the  defendants  may    ^  ^^^  ^^^ 
pay  the  damages  already  stated.  ^^  **.  «"tMned  te 

To  this  petition  the  defendants  put  m  the  plea  of  resjudv-  judgment  of  the 
cata,  which  the  court  below  sustained,  and  the  petitioners  JSia«?*^fiSm"'aS 

appealed.  unrevewed.  '     It 
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Wostttn  DMtrict,     The  court  did  not  err  in  doinff  sa    TheactioiiisofaTe- 

s.^^.^^^^        ly  norel  character,  and  wholly  untenable.    It  is  an  attempt 

ANDavi  ST  Ai.  to  recoverdamages  finomthe  defendants  fo  rbeing  parties  to  a 

HABMAN  BT  AL  8uit  lu  whlcH  judgmcnt  waB  rendered  against  the  plaintiib, 

; — ; —  and  that  without  any  allegation  of  fkaud  on  theirpait  This 

t^j^een^'Separ^  cannot  be  done.  To  enable  us  to  give  judgment  for  the 
^?'  .. .       plaintiffs,  we  must  examine  the  correctness  of  the  decree  in 

A  suit  to  recover  •  ' 

damagM    agtinst  iiie  other  suit,  and  while  it  stands  unrever^d,  we  have  dd 

intofyenoni        ot 

third  pwtiw  in  a  authority  to  do  SO.  As  we  said  in  the  case  of  Dufoar  ct. 
^obte^^^  j^  Canifranc,  the  validity  of  a  sentence  rendered  by  a  court  of 
ment  and  dumNa-  competent  jurisdiction  cannot  be  enquired  into  collatcnily 

ed  the  plaintiff'a  -    .  *^        /  .  .  ,  i     •      i_^        ♦ul 

attachmMt  rait,  if  It  IS  as  a'plea,  a  bar,  or  evidence,  conclusive  t)etwceQ  tJie 
Zuh^t^!^-  parties.  The  errors  which  it  may  contain,  were  questioos 
ment  atanda  unre-  fQ^  the  decision  of  the  court  which  tried  the  cause,  aiid  we 

versed  and  oaap- 

pealed  from  have  no  power  to  examine  how  they  were  decided,  unless 

court  cannot  ex-  regularly  brought  before  us  by  appeal;  or  Iqr  an  attioo  of 
ScUaiKS!  «»llity  in  those  cases  where  the  law  aganls  such  mnedy.- 

unleaa  brought  be-  U  MarUn,  608w 

fore  it,  by  an  ap-  l     u 

peal  in  the  case  it-  It  is  therefore  ordered,  adjudged  and  decreed,  that  tm 
action  of  nullity^  jttdgiiient  of  the  distriet  court  be  attrmed 

properly  brought, 
and  carried  up. 

BRiSSEUR,  WIFE  OF  FRA*8  RICHAMD  vs.  HER  BUSRm 

ETjIL, 
APPEAi     FROM     THE     COURT     OF     THB     FIFTH    DISTRICT, 

TBB    JUDOS    OF   THB    DISTRICT   PRBSIDINa. 

The  plaintUror  party  who  succeeds  in  a  suit,  has  a  right  to  recaver  to 
costs,  from  those  against  whom  he  obtains  judgpient 

But  wheie  there  are  two  gets  of  defendants  or  parties,  haTiagdiitinct  in- 
terests, as  far  as  the  Judgment  operates  in  each  distinct  interest  orparty,  t^ 
one  must  pay  his  proper  proportion  of  the  costs  accruing  in  hit  contro?ei3j 
with  the  plaintiff. 

The  petitioner  aBeges  she  was  married  to  one  Frau<?ois 
Richard  in  1823,  and  in  1824  Louis  Richard  obtained  judg 
ment  against  her  husband  for  a  sum  of  money,  and  in  lo^ 
finding  her  husband  much  embarrassed,  she  obtained  final 
judgment  of  separation  of  property,  for  the  sum  of  $1884  77, 
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the  amount  she  brought  into  marriage;  that  before  her  judg-  ^Si!^!^^^'^^* 
ment  was  satisfied,  the  heirs  of  Louis  Richaid,now  deceas-       s^%^*^« 
ed,  had  issued  execution  against  her  husband,  and  seized  his  bkambub.wxvb 
property,  to  satisfy  the  judgment  of  their  deceased  father.  v«.        ' 


She  obtained  an  injunction  against  the  plaintiffs  in  execution  bx^JJ^**** 
and  her  husband^  and  apphed  the  prc^rty  seized  to  the  pay- 
ment of  her  judgment.  The  district  court,  in  giving  jix^- 
ment  in  her  favour  on  the  injunction^  refused  to  allow  her 
the  costs  of  the  injunction  suit  against  the  defendants,  whose 
execution  was  enjoined,  because  they  were  induced  by  a 
I'^ommon  error  between  the  parties,  to  levy  on  the  property 

J  ined.  Judgment  for  costs  was  only  given  against  the 
%sband,  who  was  insolvent. 

The  plaintiff  alleged  she  ought  to  have  judgment  for  her 
costs  against  all  the  defendants,  and  on  refiisal,  she  appealed* 

Garland  for  plaintiff: 

1st.  Costs  are  accessary  to  the  judgment,,  and  must  be 
paid  by  the  party  cast  in  the  suit. — Code  of  Practice^  art. 
549,550,551,552.   11  Afar.  577.  10  do  115.  2Jlfar.307. 

2d.  The  costs  belong  to  the  plaintiff,  when  there  is  judg- 
ment in  his  favor. — Code  of  Practice^  548.. 

Lewis  for  defendants: 

The  plaintiff  committed  an  error  by  receiving  judgment 
against  her  husband  for  more  than  was  due  to  her.  The 
defendants  acted  in  good  faith,  and  the  error  0f  any)  com- 
mitted by  them  in  their  seizure  of  the  husband's  property, 
was  caused  by  the  fault  of  the  plaintiff  and  her  husband;  and 
as  the  latter  was  the  real  debtor,  he  should  pay  all  costs,  and  ' 
the  plaintiff  is  bound  to  look  to  him. 

2d.  Costs  are  to  be  paid  by  the  party  cast  in  the  suit:  and 
as  the  plaintiff's  injunction  against  the  defendants,  except 
Francis  Richard,  was  only  pattially  sustained—the  plain- 
tiff, too,  having  errors  to  correct  on  her  part — it  is  but  jus- 
tice, and  the  law,  that  she  hould  look  to  the  defendant,  Fran- 
cois Richard,  alone,  for  her  costs. — Code  of  PractioCy  art.549. 

X  3 
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^Se^h^^i.      ^^^""^^  •'•  delivered  the  opimon  of  the  court. 


In  this  action  the  husband  of  the  plaintiff,  and  other  penoos 
BEA«Eua,wirft  ^iiQ  j^3d  recovered  a  judflment  nfiainst  Mm,  were  made  de- 

OF  F.   RICliARDy  . 

9$,  fendants,  and  the  suit  was  instituted  and  prosecatedi^a 

ST  AL.  twofold  object,  6hd  was  to  correct  certain  errors  in  a  judg- 
ment which  the  plaintiff  had  obtained  against  her  husbaod, 
and  the  other  was  to  prevent  the  codefendant8,who  hadiasn- 
ed  execution  against  her,  from  enforcing  that  execotioooD 
property  which  the  petitioner  alleged  had  been  set  apart  an) 
delivered  to  her,  in  virtue  of  the  judgment  of  separation. 

The  court  below  rendered  a  judgment,  on  the  merits  of 
which  neither  party  complains,  but  the  plaintiffs  and  appel- 
lants aver,  there  is  error  in  it  as  relates  to  the  costs.  Ute 
court  considering  the  plaintiffs  in  execution  against  the  hos- 
band,  to  have  been  led  into  error  by  his  conduct,  decreed 
that  he  should  pay  aU  the  costs.  In  this  we  think  it  ened. 
As  between  them  and  him  the  equity  of  such  a  diredioD 
may  be  admitted,  but  as  between  the  plaintiff  and  the  other 
parties,  it  is  by  no  means  so  obvious.  It  may  be  true;  indeed 
there  is  evidence  on  record  of  the  (act,  that  the  husband  is 
insolvent;  and  the  consequence  of  giving  judgment  agaii^ 
The  pUxBxm  or  him  for  the  whole  costs,  will  be,  that  if  he  should  be  unable 

ptrbr     who   roc-  •  i.  i       i  •  *;ff 

ceedb  in  a  miQM  to  pay  them,  the  burthen  of  them  will  faD  on  the  piaintdL 

his    cofCs'^^ft^  She  has  a  iright  to  recover  her  costs  from  those  againft 

^  he  ^£  ^**^™  *^  obtamed  judgment 

jadpMnt.  Tl^  language  of  the  Code  of  Practice  is  express  on  tte 

point,  and  if  any  case  would  authorize  an  exception  to  (lie 
rule,  we  do  not  think  this  case  to  be  such  a  one.— Ctxiei/ 
Practice^  art  549. 

It  is  therefore  ordered,  adjudged^  and  decreed,  that  ^ 
judgment  of  the  district  court  be  annulled),  avoided,  and  le* 
versed:  and,  proceeding  to  give  such  judgment  here,  as  m 
our  opinion  should  have  been  given  below,  it  is  ordered,  ^ 
judged,  and  decreed,  that  the  act  of  sale  mentioned  intiK 
pleadings,  from  the  defendant,  Francis  Richard,  to  tk 
plaintiff,  be  confirmed;  thai  she  take  the  property  theieic 
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mentioned,  in  ftill  satisfaction  of  the  amount  stated  to  be  di^e  ^^^^^^^i' 
in  the  said  act  of  sale;  that  she  also  recover  from  the  defend-         v.«#-v^w^ 
ant,  her  husband,  the  sum  of  thirty-nine  dollars  and  seventy-  orV^tcujM 
three  cents,  with  leizal  interest  thereon,  at  the  rate  of  five  ^'' 

per  centum  per  annum,  from  the  day  of  the  signmg  the  judg-        bt  al. 
ment  in  the  district  court,  until  paid.    And  it  is  further  or- 
dered, that  the  injunction  sued  out  in  this  case  be  dissolved, 
except  so  fer  as  regards  any  of  the  property  mentioned  and 
conveyed  in  the  said  act  of  sale,  and  as  to  that,  it  be  perpet-    ^nt  where  Uiere 
uated.    And  this  court,  proceeding  to  determine  the  liability  ^t^J^^^^^ 
of  the  parties  as  to  the  payment  of  the  costs  of  the  suit,  order  iwTug  dutinct  in- 
and  decree  that  the  defendant,  Francois  Richard,  pay  so  Uiejii^meiitope! 
much  of  the  costs  as  have  accrued  in  the  controversy  bo-  ^  bSwt  or 
tween  him  and  the  plaintiff  for  correcting  the  errors  com- 1*^»    ®^  <»® 
plained  of;  and  the  defendants  in  the  injunction  pay  all  the  per  proportion  of 
cost  thereof:  the  costs  of  this  appeal  to  be  paid  by  the  ap-  j^  his  contomm 
pellees.  ^^  *«  pUintiir 


•.t  MUGQAHti,  QREIQ. 

APPEAL    FROM     THB     COUKT     OF     THB    FIFTH     DISTRICT, 
THE   JUDOB   OF   THE    DISTRICT   PRBSIDINCk 

Where  adave  \b  claimed  and  held  at  having  been  purchaaed  for  the  defen- 
dant and  widi  his  Ainda,  but  the  fide  ia  taken  in  the  name  of  the  peraon 
making  the  purchase,  parol  testimony  is  inadmUnble,  to  prove  that  the 
purchaser  acted  as  the  agent  of  the  defendant,  and  bought  the  slave  with  his 
funds. 

Written  evidence  must  be  produced  to  prove  the  4^«^  of  anot^ier,  in 
making  a  contract  of  sale  or  purchase  or  transfer  of  immoveables  or  slaves, 
which  is  required  by  law  to  be  in  writing. 

So  where  a  person  buys  a  dave  and  takes  the  title  in  his  own  name,  and 
another  person  claiming  him  as  having  been  purchaaed  for  him  and  with  bis 
funds,  he  mivt  shew  a  written  authority  to  purchase,  in  order  to  hold  or  reco- 
ver the  slave. 

This  suit  is  brought  by  the  plaintiff  as  heir  of  John  Mug- 
gah,  to  recover  froiyi  the  defendant  a  negro  boy,  which  is  al- 
leged to  have  been  purchased  by  John   Muggah  in  New 
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^teS^R^^^l*  OrieaiM,  who  tooit  the  act  of  sale  in  his  own  name  and  light. 

>^*v^^/      The  defendant  took  possession  of  the  boy  and  holds  him  od 

MvooAB       iii^  ground  that  Muggah  purchased  the  negro  with  the  defen- 

9»Bio.        dant's  money.    The  petition  prayed  that  the  boy  be  deli- 

▼ered  up;  or  in  lieu  thereof,  that  the  defendant  be  decreed  to 

pay  eight  hundred  dollars,  the  value  of  him. 

The  defendant  alleged  that  John  Muggah  acted  as  bis 
agent,  and  that  he  purchased  the  negro  fyyy  in  New  Orleans 
with  his  (defendant's)  fimds.  That  on  his  return  he  deliver- 
ed possession  of  the  boy  to  the  defendant. 

There  was  judgment  decreeing  the  plaintiff  the  posses- 
sion of  the  boy;  but  allowing  the  defendant  450  doDan, 
which  appeared  to  have  been  ad vanced  by  him  to  John  Mug- 
gah, in  his  life  time,  to  purchase  a  negro  ibr  him. 

Parole  evidence  was  offered  by  the  defendant  to  show 
that  John  Muggah  the  ancestor  of  the  plaintiff,  purchased 
the  negro  in  question  as  his  agent,  and  with  his  money;  and 
also  for  establishing  a  title  to  die  negro.  Theplaintifs 
counsel  objected  to  the  testimony  being  received  to  esta- 
blish a  legal  titk  in  Uie  defendant  to  the  negrQWXx)ntest;or 
any  farther  than  to  shew  that  the  defendant  advanced  money 
to  purchase  a  negro.  The  court  sustained  the  objecdon,  and 
a  bill  of  exceptions  was  taken. 

Bowen  for  plaintiff.  The  transfer  and  title  to  all  inunove- 
able  property  and  slaves  must  be  in  writing— la.  M* 
2255 — and  all  extra  judicial  confessions  are  inadmissible  in 
every  case,  where  testimonial  proof  cannot  be  received.- 
Lcu  (lode,  2269. 

2.  It  is  admitted  that  by  the  Napoleon  Code  there  exists 
an  exoeption  to  this  rul^  when  there  is  a  commencement  at 
proof  in  writing;  but  no  such  exception  is  contained  in  the 
Louisiana  Code. — Nigi).  Code,  art  1347. 

3.  In  all  cases  the  supreme  court  have  let  in  parole  proot, 
after  a  commencement  of  proof  in  writing,  when  the  sub- 
ject matter  of  the  action  did  not  relate  to  the  transfer  of  im- 
moveable property  or  slaves. — 9  Jlfar.  566 — 12  da  350- 
3  JMor.  N.  8.  75..^  Mar.  N.  8.  53. 
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Sifnon  and  Brownson  for  defendants,  contended  that  when  ^^^"^J^^^t* 

Septerr^er  1881. 

a  person  voluntarily  undertook  to  manage  the  affairs  of  an-       v^rv-^ 
other,  he  incurred  all  the  obligations  which  results  from  an       mugoah 

ffSm 

express  agency,  and  is  brought  to  complete  it.    The  plain-        grexo. 
tiff's  ancestor  purchased  this  negro  as  the  agent  and  with 
defendant's  money,  and  he  cannot  now  claim  him. — La. 
Code,  2274,  2265, 196h—P(ahier  contrat  du  Mandat,  No. 
58, 59.-9  TouUiury  236,  No.  140, 141. 

2.  Parole  testimoney  is  admissable  to  show  that  the  plain- 
tiff's ancestor  acted  as  the  agent  of  the  defendant  in  purcha- 
sing the  negro. — 7  Mar.  243. 

Mathews.  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  plaintiff  in  his  own  right,  and 
as  curator  to  Edward  Muggah,  an  absentee,  to  recover  from 
the  defendant  a  slave  (described  in  the  petition)  belonging  to 
the  succession  of  John  Muggah,  claiming  as  heirs  to  the  lat- 
ter. They  obtained  judgment  for  the  recovery  of  the  slave, 
in  the  court  below,  from  which  the  defendant  a[)pealed. 

The  evidence  of  the  case  shews  the  legal  title  to  have 
been  vested  in  John  Muggah,  during  his  life-time;  and  it  is 
not  disputed  that  the  plaintiffs  are  his  heirs. 

The  defendant  sets  up  title  to  the  slave  in  dispute,  as  having 
been  purchased  for  him,  and  with  his  funds,  through  the 
agency  of  the  deceased  Muggah;  and  that  the  title,  though 
taken  in  the  name  of  the  latter,  legally  enured  to  his  benefit. 
There  is  no  legal  evidence  to  shew  that  the  appellant  con- 
stituted John  Muggah  his  attorney-in-fact,  to  purchase  for 
him  the  identical  slave  claimed  in  the  present  suit,  or  any 
other  slave;  he  relies  wholly  on  testimonial  proof  to  estab- 
lish this  fact,  and  possession  of  the  property,  in  support  of  .^  ^^^  'havin* 

the  title  by  him  claimed.  been  purchased  for 

^       -  ,  ,  .  ^  -lit..  ***«  defendant  and 

Our  law  on  the  subject  of  conventional  obligations,  re-  with  his  ftind8,but 
quires  that  **every  transfer  of  immoveable  property  or  slaves,  ^^^^  ^ame  of  t^ 
must  be  made  in  writing:*'  and  no  testimonial  proof  of  such  P*"^"*  making  the 

,  .  purchase,     parole 

sales  of  transfers  can  be  received,  in  ordinary  cases,  except  testimony  is  inad- 


S9G  CASES  IN  THE  SUPREME  COURT 

WMiem  Di^nct,  ti^t  which  arises  from  the  confessioii  of  the  parties  to  the 

contract  made,  under  oath*  to  interrogatories  propounded 
for  that  purpose. — See  La.  CodCf  art.  2255  and  2413. 
According  to  article  2961  of  the  Code,  %,  power  of  attor- 
•"  ney  may  be  given  either  by  a  public  act,  or  by  a  writing  un- 
tibflTAe'imrdMum  der  private  signature,"  &c.  It  may  also  be  given  veibaDy, 
of ^tibe^defenSSnt!  ^^  ^^  ^^  testimonial  proof  is  admitted,  onty,  confonnably 
aod    boiu^t  ttie  to  the  title  of  conventional  obliflations.    In  relation  to  wo- 

tUve     wim     hii  .         -o 

fimdt.  tracts  which  may  be  proven  by  parole,  the  power  gnmted  to 

enter  into  them,  may  well  be  proven  by  the  same  kind  of 
evidence  which  would  suffice  when  the  contract  was 


directly  between  the  parties.  But  in  the  contract  of  sale,  or 
Written  endence  ^^^^^  transfer  of  immoveables  or  slaves,  required  by  law  to 
mwt  be  V^^^^  be  made  m  writing,  and  which  the  parties  are  not  permitted 
ty  of  uotfaer  in  to  support  by  testimonial  proof,  written  evidence  ought  to  be 
oTnleor'^rchaie  produced,  as  being  alone  legally  admissible  to  establish  the 
mo^liibiM  ^  "or  ^^"^X  ^Y  which  an  agency  is  assumed  for  either  of  the 
•Utm,  whieb  10  contracting  parties. 

bein  writmg.  The  record  of  the  present  ease  affords  no  legal  evidence 

•o^b^TJ  *iSTe  to  »*»®w  ^  Greig,  the  defendant,  authorized  John  Muggab 
and  takee  Uie  title  ^  purchase,  for  the  former,  the  slave  in  question;  and  we 

mhiaown  name,       r  '  '  n 

end  another  per^  aro  of  Opinion  that  the  district  court  did  not  eir,  in  comuig 
afl'baTinff^been  to  the  conclusion,  that  the  legal  title  to  said  slave  was  in  the 
ST^th"  *h£  '^^tter  at  the  time  of  his  death,  and  that  it  descended  to  the 
fuids,  be    must  plaintiffs,  who  have  a  right  now  to  recover  the  properly. 

enew  a  written  au  .  .   •/••  , 

tiiority  to  purchaae  That  part  of  the  decree  which  condemns  the  plaintitts  to 
lecoTor^tfae  riave^  refimd  the  money  which  was  proven  to  have  been  advan 

ced  by  the  defendant  to  their  ancestor,  is  not  cwpl&ii^^  ^ 
by  the  a{^llee. 

This  decision  has  the  i4>pearance  of  contravenii^  the  doo 
trine  of  mandate,  as  establidied  in  the  case  of  Hale  vs. 
Sprigg,  reported  in  7  Martin,  243.  But  the  opioionofthe 
court  in  that  case,  seems  to  be  predicated  on  foil  proof  of  tw^ 
power  granted  to  the  attomsy,  or  on  evidence  of  that  fact 
not  excepted  to;  whereas,  in  the  present  case,  the  whole  evi* 


OF  THE  STATE  OF  LOUISIANA.  597 

dence  in  support  of  the  appointment  of  the  agent  was  object-  ^^^^j^**!^!' 
cd  to,  and  properly  rejected.  v^^v*^^ 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the      muooah 
judgment  of  the  district  court  be  affirmed,  with  costs.  ob^io. 


R0GEB8  ET  AL  v$.  HEJ^DSLBt  BT  jiL. 
APPEAL    FROM    THB     COURT    OF    THE     FIFTH     DISTRICT, 

THE  JUDGE  OF  THE  SEVENTH  PRESIDING. 
Where  an  attoniey  nndertakeB  to  cdflect  a  debt,  and  before  doing  00  takes 
a  new  obligation  payable  to  Mnue^^  and  gives  up  Ihe  old  one  to  die  debtor* 
the  debt  thui  evidenced  by  authentic  act,  made  payable  to  the  attorney, 
cannot  be  seized  for  and  made  iubjett  to  hU  debts,  when  it  is  in  evidence 
the  attorney  did  not  intend  to  appropriate  the  debt  of  his  principals  to 
himself;  and  where  they  assented  to  the  act  of  tiie  agent  and  claimed  the 
debt  as  their  own. 

Parole  evidence  is  admissible  to  shew  tibat  anaetot  obUgation  taken  for 
a  debt  by  an  agent,  and  mid» payable  to  himself,  is  the  property  and  right 
of  his  principal,  although  it  appears  on  the  fece  of  die  instrument  to  be 
due  to  the  agent. 

If  A  receives  money  for  the  use  of  B,  it  cannot  be  attached  as  the  pro- 
perty of  A  in  his  hands.    The  same  rule  applies  to  notes. 

This  suit  commenced  by  injunction.  The  plaintiffs,  about 
the  beginning  of  the  year  1829,  put  sundry  notes,  debts,  and 
accounts  mto  the  hands  of  Luke  Lesassier,  an  attorney  at 
law,  to  collect,  for  their  benefit  and  ulo.  These  claims  had 
been  transferred  to  the  plaintiffs,  to  indemnify  them  on  ac- 
count of  a  suretydiip  to  William  and  Jdm  Simons.  Among 
the  debts  placed  in  Lesassier^s  hands  for  coUectien,  was  one 
on  Jacob  Bogard  for  $250.  It  was  evidenced  by  a  note  pay^ 
able  to  William  Simons.  Bogard,  to  get  further  time,  agreed 
with  Lesassier,  and  executed  a  new  obligation  by  authentic 
act,  in  which  he  acknowledged  a  mortgage  on  one  hundred 
acres  of  land,  and  stipulated  to  pay  the  debt  in  two  equal, 
annual  instalments  of  $125  each,  in  the  months  of  Mareh, 
1830  and  1831.  The  new  mstrument  was  made  payable  to 
L.  Lesassier,  and  bears  date  in  March,  182d.  Lesassier 
left  the  state  for  Texas,  in  the  following  Nofember,  without 
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^J^^IJ^^*^^  rendering  any  account  of  his  agency.    A  newattorney 

.^0^.^-^^  agent  was  appointed  in  the  ^>nng  of  183Q.  The  debt  on 
*^*^*JSr*  ■*  ^^  Bogard  waa  handed  over,  with  the  other  claims,  by  the  per- 
uxNMUBT*  AL  lon  having  charge  of  Lesassier^s  papers,  to  the  new  agent, 

vrbo  found  this  debt  evidenced  by  an  act  in  the  notaij^s 
office,  and /KiyoUe  to  Zesosnera&me.  Application  was  made 
to  the  debtor,  who  recognised  and  acknowledged  the  debt  to 
be  due,  unpaid,  and  owing  to  the  pkintiffit.  That  it  was  sd 
understood  between  him  and  Lesassier,  at  the  time  o(  execu- 
ting the  new  instrument  The  new  attorney  was  proceed- 
ing to  collect  the  debt  for  the  plaintifis,  after  having  made 
frequent  demands  of  the  debtor  for  nearly  a  year,  wbea 
Eleanor  Hendsley,  a  judgment  creditor  of  Lesasaer,  levied 
her  execution  on  it,  and  advertised  it  for  sale  as  a  (2eH  ri^^^ 
and  credit  of  Lesassier.  The  plaintiffs  on  the  5th  of  May. 
1831,  obtained  an  injunction  and  arrested  the  sale. 

The  district  court  gave  judgment  perpetuating  the  injunc- 
tion, and  decreeing  the  debt  to  be  the  property  of  the  plain- 
tiff.   The  defendant  Hendsley  i^pealed. 

Parole  evidence  was  offered  to  shew  the  origin  of  the  debt, 
that  it  was  the  same  as  evidenced  by  the  new  obligatioo, 
which  was,  in  feet,  taken  for  the  benefit  of  the  jJaintife 
that  although  made  payable  to  Lesaasier,  he  never  daimed 
it  as  his  own,  or  exercised  any  acts  of  ownership  over  it,  but 
always  acknowledged  it  to  be  the  property  of  the  plaiotifls. 
The  testimony  was  objected  to  by  the  defendant  Heodslev. 
and  taken,  subject  to  all  legal  objections. 

It  was  in  proof  that  Lesassier  was  associated  with  a  pait- 
ner  in  his  profession,  who  resided  here,  and  perfectly  sol- 
vent and  able  to  pay  the  debt. 

Curry  for  plaintiffs: 

Lesassier,  the  attorney  and  agent,  exceeded  his  authont}' 
in  taking  the  new  obligation  from  the  plaintiff's  debtor, /wjf- 
able  to  himself,  instead  of  his  principals;  and  they  are  no 
bound  by  hb  acts  done  out  of  his  authority.— 8  Jiiitn'  3oa 


A 
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7  Morttn,  N.  S.  244.    SJKar/m,  N.  S.  293.     1  JMor^N.  ^<f»^    ,^„ 
S.  444.  ^^ ^ 

2d.  The  plaintiffs  are  no  parties  to  the  act  between  Lesas-  *^"""  "*  " 
sier  and  Bogard  the  debtor,  and  are  consequently  not  bound  aBVDti.BT  ifc  aj. 
by  it.  They  have  the  right  to  shew  by  parole  testimony 
that  their  agent  exceeded  his  authority,  and,  also,  their  right 
to  the  debt  which  he  has  made  payable  to  himself,  and  that 
he  acknowledged  it  to  belong  to  the  plaintiffs. — 11  Martin^ 
630.  7  Martin,  N.  S.  199.  7  Martin,  243.  1  La.  Rep. 
220. 

Garland,  for  defendant  Hendsley,  relied  on  the  following 
points: 

1st  The  attorney,  by  taking  a  new  obligation  in  his  own 
name,  becomes  responsible  to  the  principal  creditor;  but  he 
has  a  right  to  enforce  payment  in  his  own  name,  and  his  re^ 
ceipt  wiU  protect  the  debtor  fiom  paying  it  to  the  principal 
creditor. — 5  Moftin,  N.  S.  41.    La.  Code,  art.  2139. 

2d.  An  agent  who  surrenders  a  note  of  his  principal,  and 
takes  a  new  obligation  payable  to  himself^  novates  the  debt, 
and  by  delaying  to  sue  on  it  at  maturity,  becomes  respcHisi-    ^ 
ble  for  the  amount. — 4  Martin,  N.  S.  539*    Ibid,  655. 


Porter,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  placed  in  the  hands  of  two  gentlemen  of  the 
bar,  who  were  associated  in  professional  business,  a  note,  for  .  .^ 

.  ^  .         Where  an  ettor- 

collection.  One  of  them  extended  the  credit  given  on  it,  n^  undertakee  to 
and  took  a  new  obligation  in  his  own  name.  The  defend-  befoM  'doi^^ao 
ants,  who  are  creditors  of  this  person,  levied  an  execution  on  ^J[^„'  p"yible^to 
the  debt  which  he  had  thus  made  payable  to  himself,  and  himaelf,  and  jcivea 

.  "^  "^  up  the  old  one  to 

were  about  selling  it.  The  plaintiffs  prevented  them  from  the  debtor,  the 
doing  so  by  an  injunction.  The  court,  on  hearing  the  par-  ced  by^ttthentie 
ties,  made  the  injunction  perpetual,  and  the  defendants  ap-  JJ*»  Jbe**attomey* 

pealed.     *  cannot  be    seized 

w»r     1  f    1  II    1  II  I  for  and   made  sub- 

We  do  not  feel  compelled  to  examme  whether,  under  a  ject  to  his  debts, 
power  to  two,  one  can  give  a  dischai^;  or  whether,  in  the  ^wKi*  fte"»itor- 

Y3 


^  exam  m  TttB  i!fi7PMs&ffi  ddtnrr. 


^^^JJJjW^gg*  Kypoiheas  that  lie'codd,'  all  flutfaority  war  vetted  in  Urn  to 

^.^^^^^^       noTate  the  debt    Supponng  him  to  poaaeBs  such  poiwer, 

aooasM  rr  ai.  the  evidence  in  tKi*^  elite  dearly  estabKahettthat  he  did  not 

■urosLBT^Ai.  contemplate  ttiting'th^  oUigatbninhisownrig^aDd  for 

^  Ua'owif  benelH:  it^ia,  on  the  contrary,  proved  that  atthe 

totppropritta  the  ^i"^  ^  receivtsd  the  obligation,  and  afterwanb,  he  decked 
J^^'to'^^uCSl;  ^^^  **  ^^  for  the  use  and  benefit  of  his  principals.  Tte 
and  where  diey  transaction;  wfaich  they  miffht  have  disavowed,  they  have 

Mimifnil  to  the  ect  ' 

•r  the  agent  and  thought  proper  to  approve;  and  there  can  be  no  doobt  that, 
Mi^eir  o^.  ^^^  ^^  ^'^  assenting  to  it,  the  obligation  became  theira,  and  vm 


Parole  ^^^  not  sbbject  td  the  attcMrney's  debts.  We  haVe  abeady  deci- 
that  an  act  ded  that  if  A  receive  money  for  the  use  erf's,  it  caimotbeat- 
ior  a  Mit  by  an  tached  as  thei  propcfTty  of  A\  and  the  same  nile  will,ve 
2Sf'p.J!Se  to  *^"*'  Wy  ^«^w^  a*  note  is  taken.  The  drcumatanceof 
huBMiir  »  .the  the  obliiMiotl  being  in  the  name  of  the  attoniey,  does  not 

Ijropeity  and  nglit  i,i..t  j.t  i.  -i 

of  his  principal,  afiect  the  legu  principles  vrhich  control  the  case:  neither 
peariM  the  £  plaintifik or  defendants  vrere  parties  to  the  act,  and  itwas 
to  be  due^tibe  ^P^**  ^  ^^^  ^  "**^^»  ^V  pBXxAe  OT  Other  evidence, 


•f«!^  nature  of  the  transaction. — 4  MartMs  Reports,  N.  S.  13i 

MoiM^  for  (ha  iM     It  if  therefore  ordered,  adjudged,  and  decreed,  thd  A* 

iHopeity  d  A  in 
b  handi.  The 
MBM  rale  an^liv 

iSBOlM. 
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PAOX. 

ABANDONMENT. 

1.  If  on  the  TOMal  being  seized  the 
captain  be  dirown  into -prison,  and  onjhis 
being  released  makes  immediate  claim  for 
her,  and  is  threatened  with  death  if  he 
persist,  he  cannot  be  charged  with  negli- 
gence. 

Thompson  vs  huurance  Company  228 

2.  If  the  difficulty  of  recovering  the 
▼essel  be  great,  and  the  prospect  of  get- 
ting her  into  possession  so  as  to  pursue 
flie  yoyage  feeble,  an  abandonment  may 
take  place.  ib. 


ABSCOND. 

1.  The  general  received  opinion  of  the 
words  to  i&Meondf  is  the  act  of  a  person 
who  leaves  any  particular  place  clandes- 
tinely, or  of  one  who  conceals  or  hides 
himself.  Johnson  vs  Thon^son  410 

ADMINISTRATOR. 

Letters  of  administration  make  full 
proof  of  the  party's  capacity,  until  th^ 
be  revoked,  they  must  have  their  ef- 
feet,  and  die  regularity  of  fiie  proceed- 
ing's on  which  they  issued,  cannot  be  ex- 
amined collateraUy. 

BilU  vs.  quesH,  249 


AGENT. 

XJnskilfulness  in  an  agent  is  not  excus- 
ed by  a  contract  in  which  it  was  stipula- 
ted he  was  to  be  governed  by  the  direc- 
tions of  die  principal  i 

MUhols  vs.  Hanst  et  cU.  982]    1 


PAOVv 

1.  Where  the  bank  undertakes  the  col-  • 
lection  of  a  note,  it  becomes  the  agent  of 
the  depositor,  and  if  the  notary  employ- 
ed to  protest  the  note  for  non  payment, 
fails  to  give  the  legal  notice  of  protest  to 
the  endorsees,  in  consequence  of  which 
they  are  exonorated,  the  bank  is  liable 
for  |the  neglect,  and  bound  to  pay  the 
amount  of  Uie  note  to  the  person  deposi- 
ting it  for  collection. 

Priichardvs.  State  Bank,  4» 

2.  But  where  an  agent  becomes  liable 
to  pay  the  amount  of  a  note,  in  conse- 
(^uence  of  the  neglect  to  sive  legal  no- 
tice of  protest,  he  is  entitled  to  have  the 
note,  with  all  the  remaining  rights  of  the 
creditor,  transferred  to  him.  416 

4.  Where  a  principal  constitutes  an- 
other person  his  attorney-in-fact  to  sell  a 
specific  piece  of  property  within  a  limi- 
ted time,  if  a  sale  is  made  subsequentiy* 
without  a  prolongation  of  the  time  by  tiie 
owner,  it  is  null  and  void. 

Livingston  vs.  Cotron,  441 

4.  But  if  the  principal  writes  to  his  at- 
torney-in-fact just  before  the  period  of 
limitation  expires,  and  states  it  to  be  his 
intention  and  will,  that  the  sale  be  made 
at  a  period  later  tiian  that  specified  in  the 
original  authority,  a  sale  made  subse- 
quentiy  to  the  time  first  specified,  will 
be  valid,and  cannot  be  rescinded  for  want 
of^  authority  in  the  agent  to  sell.  t^. 


AMENDMENTS. 

Ameadmenti  are  not    matters 


el 
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and  cuuiot  be  made  without 
letve  of  tho  court  or  cooMot  of  the  party 
—if  they  be,  they  cannot  be  noticed. 

t)rahan  e«.  MeManmu  909 

S.  Although  no  anawer  be  put  in,  a 
•upplementaT  petition  cannot  be  filed 
without  leave.  To  supply  the  deficien- 
ciee  of  a  petition  ii  to  amend,  and  no  a- 
mendment  can  take  place  in  the  plead- 
ings without  the  leaTe  of  the  court  or  the 
consent  of  the  adverse  party. 

Barnes  v$  Hig^ina  220 

B.  Where  an  amendment  to  a  petition 
contains  matter  of  substance,  and  the 
cause  is  tried  without  an  answer  to  it,  it 
will  be  remanded  for  want  of  the  contf- 
tatio  Ht€9, 


collect  a  debt,  and  before  doinf  so  takes 
a  new  obligation  payable  to  himself,  and 

fives  up  the  old  one  to  tiie  debtor,  the 
ebt  thus  evidenced  by  authentic  act, 
made  payable  to  the  attorney,  cnimot  be 
$eUedfor  and  made  mtbjtct  to  hU  MU, 
when  it  is  in  evidence  the  attorney  did 
not  intend  to  appropriate  die  debt  of  his 
principals  to  himself;  and  where  th^  as> 
sented  to  the  act  of  the  agent  and  claim- 
ed the  debt  as  their  own. 

Bodgeri  es.  HtndMhfy  9f7 


APPEAL. 

1.  The  appeal  bond  must  exceed  fay 
one  half  the  amount  of  the  whole  ja4K- 

MUrni  v$,  PrcMtan  891  2!?*  "PP^^ed  from,  to  entiae  the  wppS- 
.uM«Rrf  vw,  jTTZMvn  fKT*  j^^  ^  ^  suspeusive  appeaL 


ATTACHMENT. 

1.  An  attachment  will  lie  acainst  the 
incorporeal  rights  and  credits  of  a  debtor 
in  tiie  hands  of  garnishees,  although  it 
be  sued  out  after  transfer  of  such  rights 
and  crMits  to  a  third  person,  when  no 
notice  of  such  transfer  had  been  previous- 
ly given  to  the  debtor. 

€lmre«'*FFMrtf422 

2.*  The  irregularities'of  such  c  proceed- 
ing by  attachment  whicb  has  pro^eseed 
to  final  Judgment,  cannot  be  inquired  in- 
to in  a  subsequent  suit  by  a  new  plain- 
tiff, to  recover  the  property  attached. 
The  judgment  in  attachment  forms  ret 
Ji«liea/a  between  the  parties,  and  cures 
all  irregularities  when  not  appealed  from.    ib. 

8.  An  attaching  creditor  has  a  right  to 
call  for  proof  of  Uie  consideration  of  an 
assignment  which  is  opposed  to  him. 

Mayor  vs.  Brown  492 

4.  Where  the  prOof  of  that  considera- 
tion is  incomplete  he  may  avail  himself 
of  the  defect.  ib. 

6.  If  A  receives  money  for  the  use  of 
'  B>  it  cannot  be  attached  as  the  property 
of  JlinhiAhaads.   The  same  rule  api^ies 
to  notes.  .  Moflgera  vt.  ffi^ndMly.  597 

ATTORNEY  AT  t  LAW. 

1.  The  authority  of  (he  a/ttoimsyis 
not  restricted  4o  ttie-  mere  prosecution  of 
the  suit,  but  extende  to  every  thing  ne- 
cessary for  the  pretectionof  the  iniesssti 
intrusted  to  his  care. 

Paxonii9  Cobby  187 

2.  If  he  dismiss  the  action  it  is  within 
the  scopeof-  Ids  authority,  $md  the  plain- 
tiff is  hound  by  Jiis  ads.  ^ 

8.  Where  an  attorney  undertakes  to 


Roasvt.  Pargood,  89 
2.  And  by  the  article  674th  of  the  Code 
of  Practice  the  judge  must  in  all  cases, 
whether  it  be  a  suspensive  appeal  or 
merely  a  davoiuUve  appeel»  fix  the  a- 
mouncoflhe  aftpeal  hq»d  whiplx.js  ttie 
legal  sum.  ..a. 

8.  iNo  appeal  lies,  in  beh9lf  of ,  nniyer- 
sal  legatees  Item  a.zuli^  directi^  f!^fif»- 
cutorto  pey.  into  ^e.trea^Mry.  the  hel- 
auce  in  his  hands. 

GoMlin'M  l^aiees  vs.  her.  hetri ,  141 
4. ,  The  siupreme  court  r  will  not  jemand 
a  cause  whea  it  appears  that  jwtice-  hpe 
beeii4one. 

6.  Where  the  record  shews  that  the 
testimonjr  was  taken  down  by  the  clerk 
no  objection  can  be  made  to  the  certifi- 
cate of  the  judge  that  Ae  record  contains 
all  the  evidence  adduced. 

•  Cframfitrdits^ /euM,  162 
6.'  'When  nottiing  to  the  contrary  ap- 
pears the  judge  is  presumed  to  have  giv- 
en his  certificate  •on  the  event  occutiing 
which  authorized  htm  to  give  it  ib. 

7.  If  the  reoord  shew  that  dooomenti 
were  f>rodiH«f <2»when  nothing  shews  tte^ 
werejli/«d^  .there  is.no,  evidence  ^f  a  di- 
minution .of  the  record.  ,  tb. 

8.  .When  the  supreme  -court  ^mmads  a 
cause  on  e  single  point,  ii^n^iaands  i^bo 
for  an  inquiry  into  nlT  ttir  qmstjinn» 
which  grow  out  ofihe  discussion  on  iStat 
point. 

r^^qiiowvs.  VerUrtBy  172 

9.  If  the  appellant  iidl  to  hriurjro.  the 
record,  and  it  be  bipugfat  up^ hy^  wraerk 
of  th4  lower  6onrt  add  die  i^peDee'cited, 
he  may  pray  for  iffirmttion  'of  flie  judg- 
ment 

BearbariH  9$»  JinmirtMsg  908 
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10.  Tfltlidvt  tk"  statement-  of  facts  tbe 
supreme  court  canoot  kAow<  what  evi«* 
dence  was  intfodoced>  and  ar€<  bound  to 
presume  until  the  contrary-  is  shewn, 
that  the  judgment  bf  low  w«s  rendered 
under  those  circumstances,  and  with  that 
evidence  which  made  it  correct  and  legal. 

Flower  V8  Htaganet  al,  225 

1 1 .  Where  the  case  turns  entirely  up- 
on a  question  ot  fact,  the  supceme  court 
will  not  disturb  the  verdict  of  the  jury. 

Oreen  vs.  7\tmer  254 

12.  Whed  the  appeal  is  taken  for  delay 
damages  can  only  be  awarded  to  the  par- 
ty in  interest. 

JldamB  V8.  Dupy,  259 
18.  In  cases  of  conflicting  testimony, 
the  supreme  court  will  place  great  reli- 
ance up«Q  the  conclusion  of  the  court  of 
the  first  instance.  hionvs.  Love  261 

14.  After  the  appellant  has  had  the 
cause  set  down  for  argument,  the  appel- 
lee cannot  make  a  motion  to  dismiss  it, 

0*£hnneU  vs.  Labdell  2m 

15.  If  the  appellant  does  not  comply 
with  the  condition  upon  which  the  appeal 
has  been  granted,  by  givins  bond  to  pro»' 
ecute  the  appeal,  and  stufors-  a  ^ear  to 
elapse,  the  judgment  becomesres^tidMa- 
/a,  and  he  cannot  be  relieved  either  by 
the  district  or  supreme  court 

Marignyvs.  Stanley  822 

16  Where  the  judge  a  qtio  has  made  a 
statement  of  tacts,  it  is  not  required  to 
shew  that  any  attempt  was  made  to  have 
one  made  between  the  parties:  the  su- 
preme court  will  presume  that  the  judge 
has  done  his  duty  and  did  not  volunteer 
in  making  a  statemeut  till  it  was  his  duty 
to  do  so         BaehemtMin  vs  hiscreditarM,  846 

17  Where  there  is  a  statement  of  facts, 
the  cause  is  examinable  in  eveiy  one  of 
its  parts  without  ezeeption.  «6 

18  Where  the  verdict  of  the  jury  is  not 
manifestly  wrong,it  will  not  be  disturbed. 

Passemont  ve  JVbrwoody  889 

19  If  the  damages  assessed  by  a  jury  ap- 
pear to  be  enormous  and  unsupported  by 
the  testimony,  the  judgment  will  be  re- 
versed Bourginionvs  Bourdousky^  878 

20  When  tiie  evidence  is  not  conclu- 
sive it  will  be  remanded  to  be  submitted 
to  another  juiy.  Chne  vs  Caldwell,  896 

21  In  a  case  where  no  question  of  law 
is  raised,  the  judgment  of  the  court  a 
quo  will  be  confirmed,  if  it  appear  to  be 
in  conformity  with  the  facts  of  Ihe  case. 

Halphen  vs.  Franklm*s  Curator,  465 

22  The  supreme  court  will  not  proceed 
to  the  examination  (^a  cause  in  which  it 


PAQS- 

is  not  evident  thait  the  whole  record  is  be- 
fore theuk  aibley.vs  Field,  491 

28  The  supreme  courts  whilst  sitting, 
in  the  eastern  district,  during  the  term 
prescribed  by  the  constitution,  will  not 
transact  business  arising  in  the  western. 

JkHll<mdon  vs  Lapiee,  511 

24  The  supreme  court  cannot  exas^ine 
a  judgment  of  the  district  court  unless 
brought  before  it  by  an  appeal  in  the  case 
itselr,  or  when  an  action  of  nullity- is  pr^ 
perly  brought  and  carried  up. 

jSndreumvs  Mormon^  587 

AVERMENTS. 

If  the  plaintiff  does  not  entitle  himself 
to  a  privilege  by  proper  averments  on  the 
record,  it  cannot  be  allowed  to  him. 

84  JJezier  vs.  MeAaud  2T1 

AVERAGE. 

1.  Eveiy  thing  which  is  voluntarily 
sacrificed  ror  die  benefit  of  all  concerned, 
is  considered  the  subject  of  general,  not 
particular  average. 

^JMtzmanvs.  Clamageron  195 

2.  Masts  hanging  over  the  side  of  a 
vessel,  fall  under  tl^  head  of  g^eral  av- 
erage; but  they  only  do  so  for  (he  value 
they  had  at  the  time  they,  wece  cot  awa^ 

ih 

AUCTION. 

1.  By  the  English  courts  it  was  con- 
sidered a  breach  of  faith  on  the  part  of 
the  vender,  to  employ  biddera  or  pufiere 
at  auction.  If  the  owner  wished  to  pre* 
vent  a  sale  under  a  certain  price,  he  must 
proclaim  the  lowest  bid  he  woold  take  in 
putting  up  his  goods. 

Corruvlis  vs.  Mossy  604 

2.  The  purchaser  could  avoid  a  sale  at 
auction,  made  by  the  aid  of  puffers  or 
private  bidders,  on  the  ground  that  his 
assent  had  been  obtained  by  firaudulent 
practices  on  the  part  of  the  vender  or  l^a 
agent  ib. 

3.  A  purchase  made  at  auction  is  simi- 
lar to  a  private  contract  In  both  assent 
is  necessary  in  each  party;  and  an  offer  to 
sell  at  auction,  to  the  highest  bidder,  is 
not  binding,  unless  the  auctioneer  assent 

to  the  bid  ftat  is  made*  ib. 

8.  So  where  property  is  put  up  at  auc- 
tion and  the  plaintiff  becomes  the  hi^est 
bidder,  the  auctioneer  may  reject  his  hid 
and  withdraw  the  property  unless  he  will 
bid  a  certain  sum  more.  ib» 
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BACK  CONCESSIONS. 

1.  Where  »  back  cODcemoii  it  authori- 
zed  to  be  located  in  the  rear  of  the  ancea- 
Cor's  plantation, and  in  the  life-time  of  the 
latter,  he  and  his  aon  locate  it  in  a  more 
advantageous  position;  at  the  sale  of  the 
ancestor's  succession  the  proces  verbal  of 
the  sale  purports  to  sell  only  the  inchoate 
title  or  rifht  to  the  concession,  the  son 
who  purchased  through  an  agent  at  sale, 
will  be  considered  as  having  purchased 
the  located  tract  which  is  most  advantage- 
ous  to  him,  and  not  the  right  to  locate  it 
in  the  rear  of  his  ancestor's  plantation. 

Berard't  heir$  vs.  Berard, 

2.  And  on  being  sued  for  the  price  of 
the  purchase  according  to  the  proces  ver- 
bal of  sale,  he  will  be  deemed  to  have 
purchased  in  error  affecting  the  substance 

of  tibe  thing  sold.  ib 


PIOE. 

the  contract  with  an  undertaker  to  bmld, 
but  in  the  exercise  of  this  right,  the  \ue 
of  it  must  be  considered  as  putting  an  end 
to  the  contract  in  all  ib  parts  and  rela- 
tions, and  authorizes  a  valuation  of  the 
expense  and  labour  incurred  by  the  un- 
dertaker by  other  evidence  than  that  of 
the  written  contract  itself. 

VtUaloboi  v$.  Mooney  921 

8.  The  amount  stipulated  in  a  contract 
thus  avoided,  may  be  correctly  uaed  as  a 
mejns  to  sscertain  the  just  value  of  the 
work  performed,  but  ought  not  to  be 
cansidered  in  exclusion  of  all  other  testi- 
mony. ,      ,       * 

4.  Where  architects  and  undeitakeis 
are  called  upon  to  estimate  the  valae  of 
work  and  materials  and  differ  in  their  opi- 
nions, the  lowest  estimate  will  be  taken. 


BAIL. 

The  bail  has  a  right  to  file  an  answer 
and  have  his  case  tried  by  a  jury. 

GaU  v$  Qiuek't  baU,  348 

BILL  OF  EXCEPTIONS. 

The  party  who  excepts  to  the  opinion 
of  the  court  must  take  care  that  the  bill 
of  exceptions  contain  all  the  facts  neces- 
sary to  be  known  in  revising  the  opinion 
of  the  inferior  court. 

Mgrahamvs.  WhUe,  2M 


6.  Unless  there  be  a  contrary  stipula- 
tion in  a  contract  for  building,  the  mate- 
rials of  an  okl  house  removed  are,  by  cus- 
tom, considered  as  beloodog  to  the  un- 
dertaker as  an  equivalent  for  his  expense 
and  labour  in  removing  them. 

6.  In  a  contract  to.build,  if  the  owner 
consent  to  a  deviation  from  ttie  original 
plan,  he  is  liable  to  the  undertaker  for 
such  extra  work  as  may  be  caused  by  the 

change. 

Fostier  os.  Hemes 


& 


BROKER 

One  who  receives  a  note  cu  a  broker 
cannot  claim  any  property  under  it  as  a 
creditor  of  the  baUer. 

Palmer  vs.  Haynet  |r  Co,  870 

BOND. 

1.  The  causual  insertion  in  a  bond  of 
an  addition^  clause  or  condition  not  con- 
templated by  the  legislature,  will  not 
bind  the  surety. 

BoBWell  98  Lamhart  897 

2.  If  a  bond  be  taken  with  reference  to 
a  particular  law,  it  must  be  construed  by 
it. 


ib. 


BUILDER. 

1.  Where  the  contractor  far  a  building 
is  sued  for  materials  furnished,  and  the 
owner  made  party  to  the  suit,  the  latter 
is  only  responsible  for  the  costs  incurred 
after  issue  joined. 

RabMsa  vs.  Poisement 

2.  A  proprietor  may  cancel  at  pleasure 


178 


CITATION. 

1.  Although  a  party  mav  be  arrested 
and  held  to  bail,  service  of  the  perition 
and  dUtion  cannot  be  dispensed  with. 

WaUvf,  Wilm  18 

2.  Knowledge  of  the  suit  on  the  part 
of  the  defendant,  no  matter  how  clearly  it 
may  be  brought  home  to  him,  will  not 
suffice  if  this  formality  has  not  been  pur- 
sued, j 

8.  Copies  of  citation  require  no  seal. 

JlPVonogh  M.  G^frmm  3li 

CITY  COUNCIL. 

1.  Thi  city  council  have  the  power  to 
establish  markeU,  and  to  provide  for  uie 
cleanliness  and  ^^-^^^^^j^May^  21l 

2.  They  have  an  undoubtedj^^h;^^^^^ 

_t  motets- 

The/Zve'ie'ri^t7o  ^^,^ 


prevent  flie  violation  of  any 

they  may  pass  in  relation  to  the  ffiarkew.^ 

3.  ~ 
sale    of   oysiers  lu    uvi*-—    .     -  ., 
stands,  and  to  prevent  tiieir  being  w" 
any  other. 


ti 
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CERTIFICATE. 

Where  the  certificate  is  figned  by  a  per- 
son wlio  styles  himself  judge  of  probates, 
he  will  be  presumed  to  be  the  sole  judge 


«f  the  court        Dismukea  vs  Musgrove  885  t*<^hment. 


CODE  OF  PRACTICE. 

There  is  a  clerical  mistake,  or  typosra- 
pliical  etror,  in  that  part  of  the  EoeTish 
text  of  article  675  of  the  Code  of  Prac- 
tice which  says  the  appeal  must  be  taken 
for  "one-half  tfie  amount  of  the  judg- 
ment," &c. .'  It  should  read,  "e3:ceeding 
by  one-haif  the  amomit,"  fcc 

Ross  vs.  Pcurgoxtd 


86 


PAOB. 

tween  the  cooslgnor  and  conmgnee,  the 
latter  has  no  lien  upon  the  goods  attached 
in  bis  hands,  unless  there  be  proof  of  a 
balance  in  his  favor  at  the  time  of  the  at- 


EuBsell  vs.  Buckles  417 
2  A  consignee  has  a  privilee^for  ad- 
goods  c^ilKned  to 
Phelps  vs  Banng  *t  al  480 


vances 
him. 


made  upon 


it. 


COMMUNITY. 

1.  The  community  of  acquets  and  gains 
or  legal  partnership,  is  so  inconsistent 
with  the  ordinary  commercial  partnership 
that  both  cannot  exist  together,  and  the 
legal  supersedes  the  commercial. 

Squire  et  al  vs.  Belden  et  al  268 

3.  Whether  a  commercial  partnership 
can  exist  between  husband  and  wife  even 
when  there  is  no  community  of  acquits 
and  gains;  quere. 


COMPENSATION. 

1.  Compensation  cannot  be  pleaded  in 
cases  of  insolvency,  when  the  claim  of  the 
debtor  to  the  insolvent  proposed  to  be 
compensated,  has  been  acquired  by  such 
debtor  subsequently  to  the  failure  of  such 
insolvent. 

Crain  vs.  Baillo  et  al 

2.  A  claim  due  from  an  insolvent  debt- 
or to  a  partnership  firm,  cannot  be  allow- 
ed in  compensaiion  of  a  debt  due  by  an 
individual  member  of  the  firm  to  the  in- 
solvent. 

I  3  Payment  by  a  firm  will  not  support 
a  claim  in  compensation  between  one 
partner  and  the  person  for  whom  it  was 
made.  Terrctnvs.  Delastra 

4.  Where  three  individuals  composed 
a  partnership  in  a  bakery,  and  two  of 
them,  by  a  written  document  (before 
the  dissolution  of  the  firm)  acknowl- 
edged a  stated  amount  due  to  the  third; 
if  this  document  be  transferred  by  the  lat- 
ter, the  transferee  cannot  plead  it  in  com- 
pensation of  a  debt  which  he  owes  to  one 
of  the  two  partners. 

Cron^ez  vs.  Harnos 
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82 


ib 


324 


426 


^      CONSIGNEE. 

I    Where  mutual  accounts  exist 


be- 


CONTINUANCE. 

1  If  the  sheriff  returns  that  a  witness 
is  not  to  be  found,  the  party  praying  con<t 
tinuance  on  that  account,  must  shew  that, 
he  is  a  resident  of  the  parish,  or  that  he  ' 
took  steps  to  obtain  his  deposition. 

Saul  vs  See's  Curator, 

2  Where  a  continuance  is  praved  for, 
owing  to  the  want  of  a  return  to  tne  com- 
mission which  issued  seventeen  months, 
before,  the  affidavit  should  state  the  caus- 
es which  led  to  the  failure,  and  the  proba- 
ble grounds  of  thereafter  obtaining  the 
testimony  soug^ht.  Sifva  vs  L^aye,  19S 

8  An  affidavit  for  a  continuance,  set- 
ting forth  thai  the  party  is  informed  and 
beheves,  is  insufficient  if  it  does  not  con- 
tain the  name  of  the  informer. 

TrahanvsMeJUannus,  2M 

4  A  cause  will  not  continue  without 
the  oath  of  the  party  that  due  diUigence 
halbeen  used.        Thompson  vs  Ms.  Co.  22^ 

5  A  continuance  was  properly  refused 
where  the  party  was  wanting  in  ttie  use 
of  legal  diUigence.       Adasns  vs  Dupuy,  209 

6  The  necessary  absence  of  the  coun- 
sel from  indisposition,  or  his  attendance 
on  public  bunness,  entitles  the  client  to 
a  continuance;  but  he  cannot  claim  this 
indulgence  on  the  vohmtary  absence  of 
his  counsel  in  attending  another  court, 
especially  when  another  counsel  is  en- 
f^ged  and  attends,  and  it  is  not  alleged 
that  the  one  absent  is  in  possession  of  im- 
portant papers,  which,  could  not  be  obn 
tained  from  him.      iikgrah&mvs  White,.  294. 

7  A  continuance  was  properly  denied-  • 
where  the  party  appeared  generally,  to 
have  neglected  the  means  of  preparing 
his  defense;  and  und^r  such  circumstan- 
ces, the  court  did  not  err  in  refusing  a 
new  trial.  Erurin's  Jtix.  vs  TrMn, 

8  The  affidavit  necessary  for  the  con- 
tinuance of  a  cause  may  be  made  by  the 
person  who  represents  the  absent  party; 
but  where  apy  thing  occurs  which  excites 
suroicion  that" the  perty  has  absented  him- 
self to  obtain  a  greater  latitude  through 
the  oath  of  an  agent  or  his  attorney  than 

fhe  coaWhavehad  were  h^  present,  the 
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cootmuaoee  mty  be  properly  refused. 

Petmig  9$  Dname, 
9  The  oatfaof  Che  tttomey  to  facts,  the 
knowledge  of  whieh  he  denreB  from  his 
client,  is  n|fficieut  for  a  cootinuance. 

Contract. 

The  master  oi  a  steamboat  who  con- 
tracts for  repairs,  is  penonally  bound:— 
the  parties  contracting  with  him  have  a 
double  remedy;  they  may  sue  him  or  sue 
the  owners,  on  a  contra:t  made  with 
their  agent.  Mead  V9  Buekner, 


COHEIR. 

Whatever  right  one  may  have  against 
Kis  coheirs,  he  cannot  avail  himself  of  it 
to  avoid  paying  for  property  bought  at  the 
sale  of  the  estate.  RUh  es  (^tetfa^ 


sentea,  and  should  be  considered  as  prio- 
402  cipally  beneficial  to  the  defcDdant,  and 
consequently,  the  plaintiff  in  such  a  case, 
is  not  bound  to  pay  for  services  rendered 
by  the  curator.       Ponialba  ts  PorUalhc  4^ 
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COSTS. 

1  The  plaintiff  or  party  who  succeeds 
in  a  suit,  has  a  right  to  recover  his  costs 
from  those  against  whom  he  obtains  judg- 
ment. BroiBeur  vs  Her  Husband, 

2  But  where  there  are  two  sets  of  de- 
fendants, having  distinct  interests,  as 
far  as  the  judgment  operates  in  each  dis- 
tinct interest  or  part^,  each  one  must 
pay  his  proper  proportion  of  the  costs  ac- 
cruing in  his  controversy  with  the  plain- 
tiff. 


DEMAND. 

1  A  demand  of  payment  must  be  made 
at  the  place  designated  if  it  exist;  if  it 
does  not,  the  plaintiff  will  recover  wilJ)- 
out.  Erwin  wJidamsy  ^I!^ 

2  Demand  of  payment  at  a'pkce  de- 
signated by  the  note,  is  a  condition  prece- 
dent to  a  recoveiy  on  it* 

Santh  vs  Mobinson,  40: 


DEP08ITE. 

The  act  of  the  creditor  in  wididnwiog 
the  deposite  made  by  the  debtor,  of  the 
amount  which  lie  believes  to  be  due,  is 
not  conclusive  that  nothing  more  u  ow- 
ing. Fbrsfftk  V8  Latoiif, 


590 
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CURATOR. 

1  Complaints  as  to  the  condilet  of  a 
curator  can  only  be  redressed  when  €a 
curatw  he  presents  his  account.  Parti- 
cular acts  of  the  representatives  of  es- 
tates cannot  be  singled  out  by  individual 
creditors,  and  made  the  basis  of  a  suit. 

WattatisMeJmekeni  I82i 

2  A  stranger,  litigant  in  our  courts, 
cannot  have  the  benefit  of  their  process 
and  at  the  same  time  refwe  obedience  to 
their  orden:  so  a  curator,  who  has  gone 
abroad,  cannot  obtain  the  aid  of  the  court 
of  probates  for  the  delirery  of  Ae  pa* 
persof  the  estate  while  he  refuses  to  com- 
ply with  an  order  to  account. 

State  p$.  Piiot,  266 
8  A  curator  must  settle  his  accounts 
with  fte  court  of  probates,  or  annex 
them  to  his  aaawer  ukI  file  IJs  vouchers, 
in  order  to  support  the  plea  of  fully  ad- 
ministered, ib 

4  A  curator  ad  Aoc  is  intended  by  law 
as  a  protector  to  the  interests  of  the  ab- 


DONATION. 

1  A  donation  of  immovable  property 
may  be  made,  and  stand  good  agusst  cre- 
ditors, where  thtf  father  put  his  daughter 
and  her  husband  in  possession  of  bad, 
wliich  was  afterwards  sold  and  (he  price 
received  by  the  husband  of  the  daughter, 
and  the  sale  ratified  by  the  father. 

Chaehere  vi  Dumartrait, 

2  In  this  case  the  price  of  the  land  «)M, 
will  be  considered  as  due  to  the  fafbcr, 
but  received  by  tbe  son-ia-lavr  as  »  dona- 
tion or  marriage  portion  due  to  the  daugh- 
ter, whidi  is  as  completely  effected  as  if 
delivered  from  the  father  (o  the  daughter 

3  A  donation  under  the  form  of  an  on- 
erous contract  is  not  void. 

TVahan  w  McM^onnus. 

4  A  donation  dbguised  under  the  form 
of  a  stipulation, />our  auiuri,  it  revoca- 
ble by  the  donor  until  accepted;  and  there 
are  no  exceptions  in  favor  of  ininoi«. 

JHemtikesviMusgrof^; 

5  A  donation  propter  mqftias  cannot 
be  made  to  the  prejudice  of  creditors. 

Mtrter  w  Andre»s, 

DEBTOR  AND  CREDITOR 

In  SoUdo. 
A  creditor  of  several  debtors  m  folido, 
who  has  received  a  dividend  from  the«- 
Ute  of  one  of  them,  can  oBly  claim  froin 
the  estate  of  the  othert,  Ae  amount 
due,  after  deducting  the  payment  made. 
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PAc;e 
and  thougb  be  xnay  have'pKOYed  his  debt 
aeainst^ach  estate  for  the  whole  amount, 
ifhe  subsequently  receives  a  portion  of 
it,  from  the  estate  of  one  of  the  debtors, 
his  rights  on  the  estates  of  the  others  are 
estimated  in  relation  to  the  balance  due, 
after  deducting  that  payment,  not  by  the 
amount  of  the  original  debt. 

MTtnor  vs  his  aredftor$y  876 

ERROR. 

1  In  a  suit  for  the  price  of  a  tract  of 
land  sold,  the  defendant  may  successfully 
resist  payment  on  account  of  error  falling 
on  the  substance  of  the  thing  sold 

Berard*9  heirtvs.  Berard,       1 

2  A  party  is  entitled  to  recover  when 

he  has  paid  in  error.    Legon  va  JVao.  Co.  128 

EVICTION. 

The  owner  who  procures  the  eviction 
has  a  right  to  select  whether  he  will  pay 
the  value  of  the  materials  and  the  price  of 
the  workmanship,  or  a  sum  equal  to  the 
enhanced  value  of  the  soil. 

Boatner  vs  Venirh.  \7'Z 


EVIDENCE. 

1  Where  it  is  shewn  the  attorney  ac- 
knowledged the  receipt  of  half  the  amount 
of  a  claim,  by  receiving  a  note  from  tbe 
party  payable  in  bank,  and  dismisses  the 
suit  instituted  against  another  of  the 
debtors  under  this  claim,  for  4be  balftnce, 
on  the  suggestion  that  the  claim  is  set- 
tled, and  the  presumption  is,  that  he  has 
collected  the  whole  debt,  and  is  accounta- 
ble to  the  plaintiff  for  it,  unless  tliis  pre- 
sumption is  destroyed  by  conitrary  proof. 

Hagan  et  a  I  vs.  iireni,    itO 

2  Parole  testimony  is  inadmissible  to 
shew  that  another  person  was  to  have 
signed  a  surety  bond  in  addition,  when 
the  bond  itself  does  not  shew  the  facts, 
or  admft  such  an  inference. 

Police  Jury  vs  Hntee  el  oL  4<.* 
8  In  a  suit  between  the  endorBee,who 
is  the  holder  and  the  drawer  and  endorser 
of  a  bill  of  eiLchange,  the  consideration 
may  be  impeach^;  and  the  question, 
whether  the  drawer  ever  received  consid- 
aratioiji  or  payment  therefor?  inquired  ' 
iuto.  Booker  vs  Lastrapesy  62 

4  And  where  from  the  evidence,  it  ap- 
pears doubtful,  whether  the  drawer  of-tbe 
bill  has  received^he  value  or  any  consid- 
eration therefor,  the  case  will  be  remand- 
ed for  a  new  trial  t^ 

5  An  instrument  of  writing  under  pri- 
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vate  ttsnature,  and  not  proved  by  the 
subscruing  witness,  is  still  admissible  as 
evidence  of  title,  where  it  had  been  four 
years  subsequent  to  iCs  daie  recognized 
by  authentic  act;  but  it  will  only  ttute  ef- 
fect from  the  latter  date,  without  proof 
being  made  of  the  original  deed. 

i^coit  vs  Calvii  et  aL    69 
^6  Parole  testimony  is    admissible  to 
prove  the  sale  and  transfer  of  a  note  pay- 
able to  order,  without  endorsement  or 
written  transfer 

Hughes  vs  Hannson  et  aL    90 

7  One  of  the  payees  of  a  promissory 
note,  who  together  with  ttie  other  have 
sold  or  exchanged  it  without  recourse  on' 
them,  is  a  competent  witness  to  prove  die 
consideration  for  which  the  note  was  ^v- 

en.  ib 

8  The  proceedings  on  the  cession  of 
the  plaintiff's  debtors  are  the  best  evi- 
dence to  shew  his  insolvency,  and  are  ad- 
missible as  proof  when  judgment  render- 
ed on  Hhem  is  not  even  signed 

Pareroud  vs.  Morgan,  100 

9  The  record  of  a  judgment  aeainst 
the  agent,  is  legal,  though  not  conclusive 
evidence,  of  the  settlement  gf  a  debt  due 
to  the  principal. 

10  The  jury  may  correctly  infer  from 
the  relation  between  the  principal  and  ar- 
gent, (the]^ being  brothers)  an()  the  long 
silence  of  the  former,  that  the  settlement 
was  made  with  his  consent,  or  was  after- 
wards approved:  in  ibis  instance,  how- 
ever, the  caijvie  was  remanded 

Kemper  vs  Tirnm^ 

11  Parole  evidence  of  the  lex  non 
scrota  of  a  foreign  countiy  must  be  re- 
ceive,d  witboji^  tl^e  partv  onering  it  being 
required  to  show  that  mo^e  is  no  stati;^e 
law  on  the  subject.   J^Tetosom  vs  Adtmst 

12  T)xe  extension  pyC  a  lease  may  be 
proved  by  parole,  and  the  lessee  is  a  com- 
petent witness  for  this  purpose  ifhe  be 
disinterested  by  a  release.  Slossy  vMectd,  167 

18  It  is  ^ot  sufficient  n-ound  to  reject 
a  witness  that  another  oas  or  may  con- 
tradict him  Thomas  vs  Thomas,  lee 

14  The  existence,  loss,  and  contents  of 
a  will  may  be  proved  by  parole  testimony 

15  A  policy  of  insurance  is  good  evi- 
dence to  shew  the  fact  of  the  vessel  hav- 
ing been  insured,  but  furnishes  no  proof 
as  to  her  value.  Siioa  vs  Lttfaye,  188 

16  A  receipt,  of  a  date  posterior  to  the 
eontsstatio  Hies,  is  no  evidence  of  Ibe 
existence  of  the  facts  alleged  by  thepleado 
iDgs  against  eitlier  of  the  parties  to  the 
suit.  Bmmus  vs  .fiimns, 

17  Evidence  that  a  document  had  oeen 
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Men  mmong  the  papers  of  a  deceaaed  per- 
aon,  aearched  for  and  could  not  be  found, 
and  thataome  of  hta  papera  were  loat.  ia 
not  auffident  to  enable  the  party  to  give 
parole  proof  of  ita  contenli. 

18  A  platntifi  irarrantor  ia  an  inadmia- 
aible  witneaa  in  support  of  the  plaintifib  220 
title.  ib 

19  It  behooves  the  plaintiff  in  a  poasea- 
aory  action,  to  shew  that  he  posaeaied  as 
owner,  or  that  aa  utu  Jrueiuary^  he  was 
entitled  to  the  use,  or  had  a  real  right 
growing  from  such  real  estate  or  slaves. 
'  Pruton  ffs  Zabruky,  226 

20  Testimony  should  be  weighed  ty 
probabilities,  and  its  truth  be  rather  as- 
certained in  tbia  manner  than  by  count- 
ing the  witnesses.     Kemp^  vs  fVamaek,  272 

21  Where  the  evidence  is  contradicto- 
ry, but  preponderates  in  favor  of  the  par- 
ty  for  whom  the  jury  find,  the  supreme 
court  will  not  interfere  with  their  verdict. 

Mead  va  Budsner,  282 

22  Erasures  or  interlineations  in  the 
substantial  part  of  an  inatrument,  are  pre- 
sumed to  be  falae  or  forged,  and  must  be 
satisfoctorily  accounted  for  before  the  in- 
strument can  be  received  in  evidence 

MeMicken99  Beatuihamp,  290 
28  A  vender  of  the  right  of  mortgage, 
who  warrants  only  the  existence  of  his 
chum,  cannot  be  objected  to  on  t\ifi  score 
^t  interest,  to  prove  possession  in  his 
▼«odee  Orillon  va  JVhrauit,  292 
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24  Parole  evidence  may  be  given  of 
the  existence  of  articles  of  partnership, 
but  not  of  their  contents. 

Bigrahamva  White,  294 

25  A  record  ought  not  to  be  rejected 
because  different  parts  of  it  may  have 
been  obtained  from  the  clerk  at  different 
times,  where  the  certificate  shews  that 
the  record  of  the  whole  proceedings  is 
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^5  _  «— grw»c,  ooif  tm  I,  not  required  to  shew  a  non-pcrfor 


condition  was  added  by  consent  of  partie* 
after  the  conveyance  was  executed.  . 

29  A  party  is  excluded  from  being  a 
witness  on  the  ground  of  interest,  aud 
when  that  interest  ceases,  the  objection 
is  removed 

80  Though  a  witness  may,  from  the 
lace  of  tlie  record,  appear  frima  faeii 
interested,  he  should  not  be  rejected 
without  enabling  him  to  explaio  bis  situ- 
ation, by  being  questioned  oo  hii  voir 
dire.        Spencer'a  Syndiea  vs  Lee  et  al.  \7. 

31  The  declarations  of  the  plaintifls 
agent  are  not  legal  testimony  agaiost  the 
defendant,  and  should  be  rejected  by  tlie 
court 

82  Where  a  witness  was  permitted  to 
testiiy  to  the  contents  of  an  account  book, 
and  siher  judgment,  the  party  mores  for 
a  new  tiial  on  the  grround  that  he  Lasdis* 
covered  where  the  book  is,  bat  does  not 
state  that  if  produced  it  wouM  contndict 
the  statement  of  the  witness,  the  new 
trial  will  be  refused. 

Pelaymn  ta.  Matrmt 

88  The  executor  cannot  prove  that  a 
receipt  of  the  plaintiff' for  pavments  made 
by  the  deceased,  as  attorney  tor  the  defen- 
dants, embraced  a  larger  sum  than  was 
actually  paid — this  wouki  be  proving  a  ne- 
gative. Nor  can  he  support  hii  testimony 
by  an  account  between  plaintiff'  and  the 
deceased;  for  the  defendants  are  no  party 
to  it.  Baudm  va.  Camtof,  Ul 

84  When  a  stipulation  is  made,  pro- 
longing payment,  on  conditioD  that  (be 
debtor  pays  interest  annually;  the  latter 
must  shew  a  performance  of  the  condition 
on  bis  part,  to  entitle  him  to  its  benefit 

Berel  m.  Fmelkr,  567 

38  If  the  defendant  relies  on  the  peifor- 
naance  of  certain  conditions  which  entitle 
him  to  an  extension  of  credit,  be  most 
shew  by  proof,  a  performance-~*tfae  plain- 


489 


26  In  a  suit  upon  a  note,  the  plaintiff 
is  not  bound  to  prove  the  defendant's 
signature  unless  it  t>e  expressly  denied; 
but  if  neither  the  alle|rations  in  the  peti- 
tion, nor  interrogatories  annexed  thereto, 
require  such  denial  or  admission,  then 
every  means  of  defence  is  open  to  the  de- 
fendant under  the  plea  of  the  general  is 


mance. 

88  The  allegation  that  interest  was  not 
paid  is  a  negative  assertion,  which  ac- 
j  cording  to  the  rules  of  evidence,  thfowo 
the  proof  on  the  adversary. 

87  Where  a  slave  is  claimed  andheM  as 
having  been  purchased  for  the  defeodani 
and  with  his  funds,  but  the  title  is  taken 
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sue                              Betma  va  Allum,  419  i^  ^j^e  „amc  of  the  perron  making  the  pnr^ 

27  The  purchaser  of  slaves  who  has  chase, parole  testimony  is  inadmiasable,to 
given  his  note  in  payment,  cannot  prove  prove  that  the  purchaser  acted  as  the 
a  condition  diff'erent  from  that  expeeased  agent  of  the  defendant,  and  bought  the 
m  the  deed  of  conveyance  pfave  with  his  funds. 

.  Chodtoe  9a  Bart,  448                                  Miiggak  98.  Oreig, 

28  Nor  can  he  piove  by  parole,  that  a  88  Written  evidence  must  be  produced 
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and  dKHi^  he  may  ha^e^pioved  his  debt 
against  ^ach  estate  for  the  whole  amouht, 
ifhe  eubeequently  receives  a  portion  of 
it,  froin  the  estate  of  one  of  the  debtors^ 
his  rights  on  the  estates  of  the  others  are 
estimated  in  relation  to  the  l^alance  due, 
after  deducting  that  payment,  not  by  Uie 
amount  of  the  original  debt. 

,3rmor  vs  his  eretiitorsy  876 

ERROR. 

1  In  a  suit  for  the  price  of  a  tract  of 
land  sold,  thd  defendant  may  successfully 
resist  payment  on  account  of  error  falling 
on  the  substance  of  the  thing  sold 

lierard*B  keinvs.  Berard^      1 

2  A  party  is  entitled  to  recover  when 
he  has  paid  in  error.    Legon  vs  JVao,  Co.  128 

EVICTION. 

The  owner  who  procures  the  eviction 
has  a  right  to  select  whether  he  will  pay 
the  value  of  the  materials  and  the  price  of 
the  workmanship,  or  a  sum  ecjual  to  the 
enhanced  value  of  the  soil. 

Boatner  vs  Ventrhf  \7i 


EVIDENCE. 

1  Where  it  is  shewn  the  attorney  ac- 
knowledged the  receipt  of  half  the  amount 
of  a  claim,  by  receiving  a  note  from  the 
party  j;>ayable  in  bank,  and  dismisses  the 
suit  instituted  against  another  of  the 
debtors  under  this  claim,  for  the  balfince, 
on  the  suggestion  that  the  claim  is  set- 
tled, and  the  presumption  is,  that  he  has 
collected  the  whole  d[ebt,  and  is  accounta- 
ble to  the  plaintiff  for  it,  unless  this  pre- 
sumption is  destroyed  by  coiiitrary  proof. 

Hagan  H  uL  vs.  Brent,    *% 

2  Parole  testimony  is  inadmissible  to 
shew  that  another  person  was  to  have 
signed  a  surety  bond  in  addition,  when 
the  bond  itself  does  not  shew  the  facts, 
or  admit  such  an  inference. 

Police  Jnry  vs  Hifire  et  nl.  4*J 
8  In  a  suit  between  the  endor8ee,who 
is  the  holdier  and  the  drawer  and  endorser 
of  a  bill  of  exchange,  the  consideration 
may  be  impeach^;  and  the  question, 
whether  the  drawer  ever  received  consid- 
eration or  payment  therefor?  inquired 
into.  Booker  vs  Lastrqpes, 

4  And  where  from  the  evidence,  it  ap- 
pears doubtful,  whether  the  drawer  of 'the 
bill  has  receivedlhe  value  or  any  conrid' 
erati^n  dierefor.  the  case  will  be  remand- 
ed for  a  new  trial 

5  An  instrument  of  writing  under  pri- 
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vate  eijKnature,  and  not  proved  by  the 
subscribing  witness,  is  stiU  admissible  as 
evidence  of  title,  where  it  had  been  four 
years  subsequent  to  its  ^te  recognized 
by  authentic  act;  hut  it  will  only  take  ef- 
fect from  the  latter  date,  without  proof 
being  made  of  &e  original  deed. 

iScoU  vs  Calvit  et  aU   69 
^6  Parole   testimony  is    admissible  to 
prove  the  sale  and  transfer  of  a  note  pay- 
able to  order,  without  endorsement  or 
written  transfer 

Hughes  vs  Harfison  et  al,    90 

7  One  of  the  payees  of  a  promissory 
note,  who  together  with  the  other  have 
sold  or  ezchaaged  it  without  recourse  on' 
them,  is  a  competent  witness  to  prove  th,e 
consideration  for  which  the  note  was  ^v- 
en.  ib 

8  The  proceedings  on  die  cession  of 
the  plaintiff's  debtors  are  ike  best  evi- 
dence to  shew  his  insolvency,  and  are  ad- 
missible as  proof  when  judgment  render- 
ed on  them  ie  not  even  signed 

Pfit'ffovd  vs,  Morgan,  iOO 

9  The  record  of  a  judgment  against 
the  agent,  is  legal,  ftough  not  conclusive 
evidence,  of  the  settlement  of  a  debt  due 
to  the  principal.  ib 

10  The  jury  may  correctly  infer  from 
the  relation  between  the  principal  and  a- 
gent,  (they^being  brothers)  an^  the  long 
silence  of  the  former,  that  the  settlement 
was  made  with  his  consent,  or  was  after- 
wards approved:  in  this  instance,  how- 
ever, the  cau^  w^s  remanded 

Kenmer  vs  Tumfir,  149 

11  Parole  evidence  o/  the  lex  non 
seripta  of  a  foreign  country  must  be  re- 
ceive.d  withojgit  tl^e  party  offering  it  being 
requ|r£<i  .to  show  that  thoyie  is  no  statute 
law  on  the  subject.   JVewsom  vs  Mams,  l^ 

12  The  extension  t^  a  lease  may  hfi 
prpved  ^y  parole,  and  the  lessee  is  a  com- 
petent witness  for  this  purpose  ifhe  be 
disinterested  by  a  release.  JifossyvMead,  167 

18  It  is  not  sufficient  ground  jto  reject 
a  witness  that  another  oas  or  may  con- 
tradict him  Thomas  vs  ThomtiSy  196 

14  Tlie  existence,  loss,  and  contents  of 
a  will  may  be  proved  by  pa'-ole  testimony 

15  A  policy  of  ir^surance  is  good  evi- 
dence to  shew  the  fact  of  the  vessel  hav- 
ing been  insured,  but  furnishes  no  proof 
as  to  her  value.  Siiva  vs  Lttfaue,  198 

16  A  receipt,  of  a  date  posterior  to  the 
eoni€stixtio  Hies,  is  no  eiidence  of  Ibe 
existence  of  the  facts  alleged  by  thepUad- 
iogs  against  eillier  of  the  partiee  to  the 

t^  suit.  Bmnes  vs  Biggins,  220 

17  Evidence  that  a  document  had  been 
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FRAUD. 

1  A  sals  of  property  by  a  debtor  who 
hM  not  sufficient  to  pay  all  hU  debts, 
made  to  doe  set  of  creditors,  will  be  con- 
sidered in  fraud  of  the  rij^hts  of  the  re- 
maining creditors,  and  will  be  annulled 
and  set  aside,  though  made  in  ignorance 
on  the  part  of  the  vendees,  as  to  ap- 
proaching insolvency,  and  in  all  other 
respects  executed  with  the  utmost  jrood 
faith.  Taylor  etaiys  Knox, 

2  Questions  of  fraud  partake  of  both 
law  and  fact,  of  acts  done,  and  their 
want  of  conformuy  to  morality  and  e»> 
tyiblished  law,  prescribing  the  rules  by 
which  property  is  held. 

McLauehlin  las  Mii^ardson, 
8  A  sale  which  is  merely  fictitious^ 
the  fraud  anJ  nullity  may  be  only  rela- 
tive, and  such  sale  mi^ht  be  good  as  a 
donation,  or  only  void  as  to  previous 
creditors. 

4  But  when  a  sale  is  made  with  the 
avowed  intention  to  defraud,  the  act  is  so 
centaminatiog  and  immoral,  that  it  en- 
tirely vitiates  the  contract  and  renders  it 
null  and  void  to  Ml  intents  and  purposes. 

5  The  charge  of  fraud  cannot  be  sup- 
ported by  alleging  the  neglect  of  the  of- 
ficer who  sold,  in  complying  with  any  of 
the  informalities  required  by  law,  unless 
it  be  shewn  that  the  party  charged  was 
cognizant  of  his  noncompliance,  or 
knowingly  availed  himself  of  it. 

Dcllee  vs  TVatkiru,  806 

6  The  execution  being  unauthorized 
by  the  judgment,  could  confer  no  title  on 
the  creditor  by  whom  this  irregularity 
was  committed. 


a 


ib 


ib 


in  law  the  domicU  of  the  wife  b  to  be 
considered  as  that  of  her  husband,  ud 
service  of  citation  is  |;ood  as  to  tbe  wife, 
when  left  at  the  domicil  of  the  husbaod, 
although  she  resides  in  a  di£Eerent  parish, 
when  they  are  sued  jointly. 

Jhigat  vs.  Markkam  et  d 

2  But  although  the  hu^nd  lnu«t  in  ail 
cases,  unless  he  refuses,  and  then  the 
judge  authorize  tbe  wife  to  sue  and  ben- 
ed,  yet  the  husband  has  no  right  to  ap- 
pear and  file  an  answer  for  the  wife  wittt- 
out  her  consent,  where  she  lives  8epaT3t^ 
ly  in  property,  and  is  sued  jointly  with 
her  husband. 

8  The  construction  and  eff«ct  of  an  Kt 
of  voluntary  separation  and  of  a  dirisioij 
of  property  between  husbaud  and  wife, 
made  in  1825  .before  the  adoption;of either 
of  the  civil  codes,  must  be  detennined  b? 
the  laws  of  Spain. 

Labbe'i  heirt  vs.  Jhat,  ^^ 

4  According  to  these  laws  the  fausbani 
and  wife  were  considered  so  far  8^a»at« 
persons,  that  they  could  validly  enter  in- 
to any  onerous  contraet— a  sale  being  tbe 
example  given  to  illustrate  Uw  doctnoe 

5  The  husband  and  wife  were  prohibit 


a 


J 
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FRUITS. 

Evidence  must  be  received  of  tbe  val- 
ue of  the  fruits  from  the  period  when  the 
possessor  is  ascertained  to  be  in  bad 
fuith.  Boatner  vs  Ventris, 
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HEIR. 

1  The  heir  may  institute  suits  before  he 
accepts  or  rejects  the  succession . 

0*Donald  es.  LohdeV,  209 

2  If  a  defendant  deny  that  he  s  heir, 
he  cannot  be  made  liable  until  it  be  shewn 
that  he  accepted  the  inheritance,  although 
hy  the  will,  be  be  appointed  executor  and  ■ 
residuaiy  legatee.         Cvttcm  vs.  Cullen,  S71 

HUSBAND  AND  WIFE. 

1  In  aU  cases  when  the  hvsband  and 
wife  are  not  separated  from  bed  and  board, 


ed  from  making  donations  to  each  other 
during  marriage,  of  property  actuaUyin 
possession;  but  the  wife  might  reDOuoce 
her  right  to  the  aquets  al  any  time  be- 
fore, during  and  after  the  dissolution  ot 
marriage. 

6  A  contract  in  which4iusband  and  wife 
mutually  agree  to  separate,  divide,  and 
each  take  a  specific  portion  of  the  commu- 
nity property,  and  renounce  all  right  acJ 
claim  to  the  community  of  acqueU  anil 
gains,  partakes  strongly  of  the  nature  of  a 
Contract  of  exchange,  by  which  each  oi 
the  parties  gives  up  all  claim  to  the  jv hole 
in  consideraUon  of  obtaining  a  distinc 
right  and  Utle  to  a  part  of  the  matrrnioDUi 
community  property. 

7  Such  a  separation  and  division  «a« 
strictly  speaking  a  partition  of  coffimoii 
property  and  cannot  be  aflsuwiated  to 
donation.  .    .^.x. 

8  The  contract  of  exchange,  in  l»^: 
between  the  husband  and  wife  opemc 
as  a  good  and  valid  separation  of  gooo 
between  Uie  contracting  parties  and  a  ^l- 
solution  of  the  community  previously  ex- 
isting between  them,  and  a  renunci  t.^ 
ot  the  acaueU  and  gidoa  suhaequeu.U;  2^ 

"^"9  The  voluntary  separation  of  h'M^««'^ 
;  foid  Wife,  did  ^i  RWKluce  ^H\^^^ 
tion  a  mtnso  et  thoro.    The  hu^wn 
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would  still  be  bound  to  provide  for  her 
maintenance. 

10  The  circumstance  of  the  husband 
having  an  adulterous  intercourse  with  his 
mulatto  slave  in  the  common  dwellinr, 
may  have  induced  the  wife,  the  more  wu- 
liiigly  to  abandon  his  bed;  but  is  not  such 
an  act  of  legal  constraint  and  coercion  on 
her,  or  of  immorality  in  him,  as  to  render 
the  contract  of  exchange,  and  dissolution 
of  the  community  of  property,  uoH  and 
void. 

11  If  the  wife  makes  a  concealed  dona- 
tion by  acknowledging  subsequently  to 
the  marriage,  that  her  husband  brought 
in  twenty-five  hundred  dollars  when  in 
fact  it  was  owned  by  her  at  the  time,  such 
donation  by  the  Spanish  laws  is  only  re- 
vocable during  the  life  time  of  the  doner, 
and  at  her  instance. 

IMPROVEMENTS. 

1  A  party  evicted  by  a  superior  title, 
and  who  does  not  claim  of  the  successful 
claimants  the  value  of  the  improvements 
they  have  put  on  the  land,  cannot  recov- 
er of  a  subsequent  purchaser  of  the  claim- 
ant the  value  of  such  improvements. 

Harrison  et  al  v«  Faulk  et  al. 

2  There  is  no  privi  ty  of  contract  he- 
tween  the  parties,  after  the  lands  have 
passed  into  the  hands  of  subsequent  pur- 
chasers; and  the  party  evicted  has  no  lien 
or  tacit  mortgage  on  the  land  for  the  re- 
muneration of  expenditures  for  (he  ame- 
lioration or  value  of  the  improvements 
put  on  the  land. 

INDORSER. 

The  holder  of  a  ncgociable  note  by 
blank  endorsement, may  maintain  suit  on 
it  without  filling  up  the  same  to  himself 

Oriffon  vs  Jaeobg, 

INSURANCE. 

1  When  a  vessel  sails  under  charter- 
party,  the  owners  have  an  insurable  in- 
terest in  freight.         Hodson  vs  M.  Co. 

2  The  failure  of  the  insured  to  commu- 
nicate to  the  assurers  the  knowledge  of 
the  fact,  that  the  vessel  was  under  char- 
ter-party, is  not  such  a  concealment  as 
will  annol  the  policy. 

3  The  knowledge  or  information  mate- 
rial for  the  insurer  to  know,  and  necessa- 
ry to  be  communicated  to  him  when  the 
contract  is  made,  is  a  question  of  fact, 
and  the  materiality  of  the  information  is 
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(to  be  determined  unde^  a  consideration 
ib  of  all  the  circumstances  which  belong  to 
the  case.  ib 

4  If  a  vessel  be  insured  for  six  months 
trading  between, New  Orleans  and  any 
port  in  the  West  Indies,  United  States 
or  Gulf  of  Mexico,  except  Rio  Grande, 
or  Brassos  of  St.  Jago,  the  port  of  New- 
Orleans  is  made  one  of  the  termini,  and 
a  voyage  between  a  port  in  the  West  In- 
dies and  the  United  States,  is  not  within 

ib  the  policy.  Lippjncott  vs  bi.  Co.  899 

5  The  terms  of  a  policy  ot  insurance, 
"free  from  average  unless  general,**  are 
convertible  with  those  of ''total  loss;** 
and  to  ei. able  the  assured  to  recover, there 
must  he'  a  total  destruction  of  value  — 
Whether  a  total  pliysical  destruction  ? — 
Quere.  Arrandetmendivs  In.  Co.  482 

ib  6  The  preservation  of  the  thing  insur- 
ed up  to  Uie  time  of  its  arrival  at  an  in- 
termediate port  and  sale  there,  produces 
the  same  effect  as  a  sale  at  the  termmu$t 
unless  it  be  shewn  the  cargo  could  not  be 
carried  there  without  a  total  loss  being 
the  inevitable  consequence.  ib 

7  Where  the  insured,  by  the  terms  of 
the  policy,  take  on  themselves  all  risks, 
excepting  a  total  loss  of  the  thing  insur- 
ed, a  partial  destruction  oi  the  object  at 
an  intermediate  port,  does  not  discharge 
the  warranty.  ib 

8  The  circamstance  of  the  ship  being 
a  general  otie  makes  no  difference  in  ca- 
ses of  this  kind.  ib 

8  Where  a  house  is  insured  the  back- 
buildings  will  be  considered  as  accessa- 
ries to  the  main  building,  and  embraced 
by  the  policy.  Workman  vs  In.  Co.  607 

INSOLVENT. 

1.  The  decree  of  the  Supreme  Court 

remanding  a  suit  against  a  firm,  one  of 

192  whom  is  insolvent,  virtually  cumulates 

the  suit  with  the  other  proceedings  in 

concur  to.       Warjield  vs.  His  Creditors,  188 

2  The  losses  sustained  by  an  insolvent 
must  be  shewn  by  (he  affidavit  of  two 
witnesses.  Sheppardvs  His  Creditors,  315 
341  3  One  creditor  cannot  be  called  before 
a  notary  to  deliberate  on  his  or  the  insol- 
vent's affairs — meetings^ of  creditors  take 
place  in  order  that  the  minoiity  may  be 
compelled  to  abide  by  the  deaision  of  the 
ib  majority  in  sums  or  claims,  and  where 
there  are  less  than  three  creditors  there 
cannot  be  a  majority.  tb 

4  If  an  insolvent  has  a  right  to  cede  his 
goods  to  aii  only  creditor,  he  ought  to 
have  him  cited  into  court.     Lets  than 


ib 
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three  creditors  eanaot  form  a  coueurso, 
for  there  ie  uo  minority  to  he  coerced. 

5.  The  syndic  of  an  insolvent  cannot, 
on  a  mere  motion »  be  made  liable  de  bo- 

fUspropriuM. 

Baehemam  vs.  His  Creditors, 

6  By  the  laws  of  Louisiana,  where  an 
iiisolvent  debtor  makes  a  ceaaion  of  his 
goods  to  his  creditors  and  they  accept  it, 
there  is  a  transfer  of  the  property;  and  a 
judgment  obtained  in  the  court  of  the  U 
iHates,  posterior  to  that  transfer,  cannot 
affect  the  property  ceded.  The  State  has 
a  right  to  regulate  property  within  her  li- 
mits, and  to  say  how,  when,  and  on  what 
conditions  it  shall  cease  to  belong  to  one 
person  and  be  transferred  to  another.  • 

Schroeders*  Syndic  vs.  JSTlcholsa^y 

7  The  deliberations  of  creditors  need 
not  be  homologated. 

8  The  charge  of  fraud  against  an  insol- 
vent must  he  made  on  the  written  deposi- 
tions uf  a  creditor,  sUting  specially  .ttit 
acts  of  fraud.       Gouy  vs.  His  Crediiors, 

9  If  the  creditors  refuse  a  discharge, 
the  judge  cannot  gpraht  one. 

10  Where  one  of  the  joint  obligors  of 
a  note  given  by  a  particular  partaership 
fails,  and  places  the  payee  as  a  creditor  on 
his  hilan  for  the  whole  amount,  he  is  ne- 
vertheless liable  but  for  half. 

Bennett  vs.  Allison, 

11  If  an  insolvent  debtor,  in  actual  cus- 
tody, applies  for  the  benefit  of  the  insol- 
vent laws,  makes  a  cession  of  his  proper- 
ty, which  is  not  accepted  by  his  crediton 
who  do  not  attend,  and  the  sheriff  is  ap- 
pointed syndic  by  the  court,  to  receive 
the  cession,  the  debtor  is  thereby  dis- 
charged from  his  confinement  in  the  same 
manner  as  if  the  creditors  had  attended 
and  accepted  the  surrender. 

Catdwell  vs.  Bloon^eld, 

12  Where  creditors  are  cited  at  the  in- 
stance ot  an  insolvent  debtor  in  actual  cus- 
tody, to  attend  before  a  notary  and  re- 
ceive a  suT.-ender  of  his  property,  and  fail 
to  attend,  or  make  opposition  to  the  ho- 
mologation of  the  proceedings  within  ten 
days  after  they  are  retuibed  into  court, 
they  have  the  authority  of  resiudicata, 
and  cannot  be  disregarded  by  the  credi- 
tors. 

18  A  surrender  of  property  by  an  insol- 
vent debtor  in  connnement  operates  a 
discharge  of  his  person  from  imprisonment, 
when  not  opposed,  and  there  is  no  breach 
of  the  conditions  of  the  bond,  occasioned 
thereby,  which  will  make  the  obliger  and 
his  securities  responsible  to  the  plaintiff 
in  eiecution. 


ib 
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INNKEEPER. 

Where  a  person  permits  another  who  u 
living  about  his  house,  and  sometimes  do- 
ing business  for  him,  to  have  acce«  to 
his  bar  and  drink  his  glasses  without 
charge,  in  asubeequent  setdement  of  the 
accounts  between  the  parties,  the  ioD- 
keeper  will  net  be  permitted  to  make  ooi 
an  account  for  his  bar  hiU;but  snch  an  ac- 
count will  be  considered  an  after  thougbt 
and  be  disallowed.        6Vtg  vi  Baihm,  *■ 

ILLICIT  TRADE. 

Illicit  trade  is  that  which  is  made  un- 
lawful by  the  laws  of  the  couotry  where 
it  is  to  be  carried  to.  That  trade  which 
the  officers  of  the  government  may  choose 
to  designate  as  illegal,  to  suit  their  pur- 
poses,cannot  be  recognized  as  suchby  Ifte 
tribunals  of  other  countries. 

ITioinpsott  vs  Insurance  to.  i-^ 


419 


fl 
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ib 


INTEREST. 

L  1  Legal  interest  on  sums  discouBted  in 
'bank,  is  the  rate  of  interest  eitaWidhed 
by  their  charter*.  The  nusximm  o^^ 
terest  on  notes  payable  more  toin  vw 
months  after  date,  at  the  Bank  <rf  L^o*- 
ana,  is  nine  per  centum,  which  m  thew- 
gil  interest  to  be  allowed  oa  •»»  jwJg- 
ments  in  their  favor.  «,  u  . 

Bank  o/Lamtianayt  8ter^ 

2  Interest  given  by  a  jwJj™*"]'.'^ 
.  part  of  it,  aSd  mu5t  be  calculated  in  and 

secured  in  the  appeal  bond,  which  to- 
gether forms  the  judgment  of  toe  owm 

IppeahHlfrom.  ^rr^r/ 

3  Interest   cannot   be  aUowed  on  a 

judgment  given  for  the  ^^^^^^ 
count  between  the  parties,  ^^f^' 
ments  have  been  made  for  ^^os^y^°°  ^.j, 
other  accoiinU.  Baudm  vs  Cmc^ 

A  Au  action  of  interest  cannot  be  main- 
toined  apart  from  the  principaJ.  i 

6  Interest  will  not  be  allowed  on  a  ver- 
dict finding  a  special  sum  m  daroage- 
and  if  the  judgment  gives  '^^^^^'JT 
from  the  signing  it,  it  will  be  reve«ed.    ., 


ib 


INTERROGATORIES 

1  A  plaintiff  who  is  '^^^^*i^^, 
write  his  answers  on  one  piece  oi  p»y 

and  his  oalh  on  the  o^^'^^^^^Vey,  3i^ 

2  The  defendant's  msrveis  to  ioie"'^ 
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gatories  will  not  avail  a^nat  the  teati- 
Bonyof  two  credible  witnesses. 

Bourgeois  vs.  Bowr  687 

3  When  interrogatories  are  propound 
od  to  the  plaintiff  to  be  answered  in  open 
court,  and  no  da^  moved  for  and  fixed  by 
the  court  on  which  to  answer,  the  plain- 
tifl's  neglect  to  answer  will  not  authorize 
the  interrogatories  to  be  taken  for  con- 
fessed. Stewart  vs  Carlm  et  al.     12 

4  When  the  defendant  annexes  inter- 
rogatories to  his  answer  and  prays  that 
**Sie  plaintiff  may  be  ruled  to  answer 
them  in  open  court;"  he  must,  according 
to  the  provisions  of  the  351st  article  of 
the  Code  of  Practice,  move  the  court  to 
appoint  a  day  for  the  plaintiff  to  appear 
and  answer;  and  not  having  done  so,  he 
will  be  considered  as  having  waived  his 
right  and  dispensed  the  plaintiff  from  the 
obligation  of  answering.  ib 

5  Where  an  order  to  take  depositions 
has  been  made  at  a  previous  term,  and  the 
plaintiff  at  wboee  instance  it  was  made, 
takes  out  a  commiasion  in  pursuance  of  it, 
and  sabmitB  his  interrogatories  to  which 
cross  ones  are  filed,  it  is  sufficient  to  enti* 
tie  them  to  be  read  in  evidence,  although 
the  usual  affidavit  has  not  been  made  and 
annexed.  JR^fe  V9  Befuon,    96 

6  The  plaintiff  may  interrogate  the  de* 
fendant  as  to  the  truth  of  the  facts  alleg- 
ed in  the  petition;  but  the  latter  may  ex- 
cept to  an  interrogatory  which  from  a 
blank  being  left  therein,  or  other  circum- 
stances, is  rendered  unintelligible. 

Perron  v»  ftraaner,  162 

7  The  Code  requires  the  magistrate  to 
<]raw  a  jprocesi  verbal  of  the  taking  of  the 
depositions,  annex  the  same  to  the  com- 
mission and  interrogatories,  if  there  be 
any,  and  seal  the  same  with  his  private 
seal.  Ingraham  o«  White,  294 

INVENTORY. 

When  an  inventory  of  the  property  of 
the  wife  is  made  before  marriage,  express- 
ly stipulating  that  the  property  or  goods 
brought  into  marriage,  are  to  be  consi- 
dered as  the  Mens  propres  of  the  wife, 
such  property  will  be  considered  as  pa- 


INSTRUMENTS, 

Construction  of. 

1  The  intention  both  of  the  obligor  and 
obligee  must  be  sought  for  in  the  true 
meaning  and  spirit  under  which  tlie  agree- 
ment was  made,  as  expressed  in  the  writ- 
ten instrument.         Workmctn  vs  M.  Co.  507 

2  In  the  construction  of  every  instru- 
ment the  ordinary  and  legal  meaning  of 
words  must  be  taken  into  consideration.        ib 

The  common  and  ordinary  acceptation 
of  tlie  word  house,  embiaccs  every  thing 
appurtenant  and  accessary  to  the  main 
building;  so  in  legal  acceptation,  the  sale 
of  a  house  carries  along  with  it  whatever 
may  be  necessary  to  a  full  and  complete 
enjoyment  of  the  thing  sold .  ib 


raphemal  and  not  dotal . 

Gilbeau*8  Heirs  os.  Cornier, 

INTERVENTION. 

It  pendin<;  a  suit  the  plaintiff  sells  his 
title,  or  the  property- in  contest  to  ano- 
ther, the  purchaser  may  intervene  and 
become  a  party  to  the  action. 

Mtxrigny  et  al.  vs  ^ivct  et  al 

Vol,.  II.— A 


INJUNCTION. 

1  It  is  not  enough  to  shew  mere  irre- 
gularity to  obtain  an  injunction.  Injury 
to  the  applicant,  or  apprehension  of  it, 
alpne  can  authorize  a  resort  to  this  extra- 
ordinary remedy  for  relief. 

Hudson  vs  Dangerjield  et  al,  6S 

2  Relief  by  injunction  is  an  equitable 
remedy,  and  those  who  seek  equity  must 
do  equity.  G3 

8  An  injunction  will  not  be  dissolved 
even  if  ever  so  irregularly  obtained,  if  it 
appears  from  the  circumstance  of  the  case, 
the  party,  by  an  immediate  application, 
would  be  entitled  to  a  new  one.  ib 

4  In  taking  an  injunction  bond  the  offi- 
cer acts  under  an  authority  of  law,  and 
inserts  the  name  of  the  obhgees  without 
their  consent,  so  that  where  one  is  i)ro- 
perly  inserted,  and  another  unnessarily, 
the  bond  will  be  valid  as  to  the  right  one, 
and  the  other  nugatory. 

Pargoudvs.  Morgan^  100 

5  In  assessing  damages  on  an  injunc- 
tion bond,  the  jury  may  very  properly  al- 
low the  plaintiJT  for  his  reasonable  cos*s 
and  trouble  in  obtaining  a  dissolution  of  the 
injunction  in  which  the  bond  was  taken.       tb 

6  The  plaintiff  against  whom  an  w.^m- 
junction  has  been  obtaiccd,  may  compciik. 
the  defendant  to  prove,  in  a  summary 

g  manner  before  the  judge,  the  facts  al- 
leged in  his  opposition;  and  the  proper 
mode  of  proceeding  is  by  serving  a  rule 
on  the  defendant  to  shew  cause,  why  his 
injunction  should  not  be  dissolved:  upon 
a  proper  shewing,  tlie  rule  will  be  con- 
tinued to  procure  the  necessary  proof  re- 
quired by  the  seizing  creditor. 
498  Forsyth  vs  Lacoste,   819 
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JUDGMENT. 

1  No  mttter  can  be  ur^^ed  to  delay  the 
execution  of  a  judgment  which  might 
have  been  present^  on  a  trial  of  the 
cause .  McMicken  v$  Millaudon, 

2  The  judgment  cannot  include  inter- 
est if  none  be  given  by  the  verdict,  but 
such  an  error  furnishes  no  grounds  for  an 
injunction,  nor  is  it  a  cause  of  nullity. 

8  A  judgment  rendered  by  a  Spanish 
tribunal  before  the  cession,  Mars  interest 
from  the  judicial  demand. 

Bdudin  V8  Polloek*a  Curator, 

JUDGMENT  BY  DEFAULT. 

1  Where  no  answer  has  been  filed,  a 
judgment  by  default  must  be  taken  before 
any  final  judgment  can  be  rendered,  and 
if  final  judgment  be  rendered  without 
this  formality,  it  carries  with  it  a  vice  or 
a  defect  for  which  it  may  he  annulled. 

Vugai  v»  Markham  et  al. 

JUROR. 

1  The  act  of  1825,  declaring  it  not  to 
be  good  cause  of  challenge  to  a  juror,  that 
he  was  a  member  of  the  corporation  that 
was  a  party  to  the  cause,  is  not  repealed 
by  the  provisions  of  Uie  Code  of  Practice. 

Mayor  va  Ripley , 

2  A  trial  by  jury  cannot  be  refused  on 
the  pound  that  the  suit  commenced  by 
motion  instead  of  petition. 

Gale  va  Qtdek'a  bail, 

JURISDICTION. 

1  When  a  plaintiff  brings  suit  in  the 
Court  of  Probates  to  recover  property 
which  is  claimed  by  the  defendant  under 
ft  will,  it  will  be  dismissed  for  want  of  ju- 
riediction,  as  involving  a  ouestion  of  ti- 
tles to  property^  which  the  Probate  Court 
cannot  try.  Sharp  va  Knox, 

2  The  Court  of  ordinary  jurisdiction, 
t.  e.  the  Dii^triot  Court,  can  alone  try 
que^^tions  of  title,  and  asuit  involving  the 
right  ,to  property,  claimed  under  a  will 
and  iA>.)firmatory  act,  must  be  brought  in 
this  Cf'fd^irt. 

4  The  law  empowering  a  judge  of  the 
late  Superior  Court  of  the  territorial  go- 
vernment, to  appoint  curators  to  minors, 
&c.,  and  grant  letters  of  curatorship  to 
probate  judges  is  repealed,  and  that  au- 
thority vested  in  a  justice  of  the  peace- 

Humphriea  ra  Kin^, 

4  A  court  is  net  ousted  of  its  jurisdic- 
tion in  consequence  of  the  sole  judge  of 
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PAor 
it,  bein^  interested  in  a  suit  as  beiog  per- 
sonally incapacitated.  i^ 

6  If  a  probate  judge  is  a  curator,  his 
court  is  the  proper  and  exclusive  jurisdic- 
tion to  compel  him  to  account,  although 
from  personal  interest  he  cannot  sit;  yet 
theie  is  no  other  jurisdiction  to  try  the 
case,  which  is  a  caaaua  onUaaua,  that  the 
judiciary  cannot  supply.  A 

6  A  suit  against  an  eiecutor  for  pro- 
perty sold  by  him  contrary  to  law,  is  not 
a  suit  against  the  estate,  but  against  him 
in  his  own  right,  and  therefore,  cannot 
be  brought  in  the  court  of  probates. 

Bouquette^a  Guardian  vi  Lonetf  193 

7.  A  marshal  of  the  United  States  Dis- 
trict Court,  in  his  official  capacity,  is  not, 
perhaps,  amenable  to  a  state  court,  and 
as  such,  cannot  be  controlled  b^  it;  bat  if 
in  that  capacity  he  wrongs  a  citizen  of  the 
state,  he  is  individually  answerable,  and 
in  her  courts.  * 
29  Baudue*a  Syndic  va  J\fUhol»m,  SOO 

8  If  the  petition  charges  the  defendant 
with  having  acted  under  a  pretended  ad- 
miralty process,  a  plea  to  the  jurisdiction 
of  the  court  takes  the  fact  for  granted, 
that  the  process  was  a  pretended  oDe,aud 
the  plea  is  no  answer  to  the  petition.        ^ 

9  Pleading  to  the  merits  is  only  one 
way  of  giving  jurisdiction  to  the  court 
Issue  joined  on  any  other  matter,  unless 
where  the  incompetency  of  the  judge  is 
absolute,  will  have  the  same  effect. 

Flower  v  Hagan  d  al.  225 

10  Claims  against  an  executor  for 
the  payment  of  the  testator's  debts, 
are  exclusively  cognizable  before  the 
court  of  probates  where  the  succession  is 
opened.  SmUh  v»  WUfon,  227 

U  The  court  of  probates  has  exclusive 
jurisdiction  to  decide  on  claims  for  mo- 
ney which  are  brought  against  success- 
ions administered  by  testamentary  execu- 
tors.  '  " 

12  On  the  division  of  a  parish,  the  for- 
mer court  of  probates  retains  its  jurisdic- 
tion of  succession  theretofore  opened. 

Patouleti  va  Patouldi,  270 
IS  It  is  the  sum  claimed,  and  not  that 
•jL  recovered,  which  gives  jurisdiction. 
•*  Lewis  va  Clark,  i^ 


LAND. 

It  does  not  follow  that  because  die 
title  is  confirmed  in  the  name  of  a  third 
person ,  that  the  right,  title,  and  interest, 
to  the  land  covered  by  it,  may  not  be  in 
the  name  of  the  person  by  whom  it  is 
claimed.  Jcemp  va  Kaif9^  '' 
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LEASE. 

1  If  a  leaaoe  holds  oyer  without  the 
opposition  of  the  lessor,  after  the  expira- 
tion of  the  lease,  there  is  a  tacit  recon- 
duction M'hich  binds  him  to  pay  the  rent, 
and  entitles  him  to  hold  the  premises. 

Mossy  V8  Mead   157 

2  Although  a  lease  is  cancelled,  if  the 
lessee  remains  in  possession  he  is  liable 
for  the  rent,  on  a  tacit  reconduction,  in 
the  same  manner  as  if  he  had  held  over, 
after  the  lapse  of  the  time  for  which  he 
had  obtained  the  lease.  Foucherw  Leeds,  405 

3  Judgment  can  only  be  given  for  the 
rent  due  at  its  d.ite.  ib 

4  In  an  action  for  rent,  the  plaintiff 
will  recover  without  adducing  title,  if  he 
shew  a  continued  possession. 

Paulding  vs  Doweli,  452 

LEGATEE 

The  nDivensal  legatee,who  after  taking 
possession  of  the  estate,  and  paying  the 
debts  of  i(,  is  credited  by  two  thirds  of 
the  saeceasion,  only  loses  one  third  of  tlie 
debts  due  to  him,  or  by  him  paid.  The 
confusion  which  existed  while  he  repre- 
sented the  whole  estate,  ceases  with  the 
eviction  of  part  of  it.    Hodder  v  Jif  elder,  525 


MANDAMUS. 

1  The  article  790  of  the  Code  of  Prac- 
tice does  not  embrace  the  issuing  a  man- 
damus to  compel  an  auctioneer  to  do  his 
duty,  it  only  applies  to  cases  which  have 
a  tendency  to  aid  the  jurisdiction  of  the 
supreme  court,  which  is  appellee  only. 

Winn  vs  Scott,    88 

2  Whether  the  writ  of  mandamiu  can 
be  used  for  the  purpose  of  enforcing  the 
payment  of  a  sum  of  money?     Quere. 

Louisiana  College  vs  Treasurer,  894 

3  Writs  of  mandamus  never  i^sue  to 
officers  charged  with  a  public  duty,  to  do 
any  act,  where  the  law  vests  them  with  a 
discretionary  power.  ib 

MANDATE. 

1  A  joint  authority  cannot  be  exercis- 
ed by  a  part  of  those  to  whom  it  is  dele- 
gated, even  after  the  death  of  one  of 
them.  Sample  et  al  vs  Lamb*s  curator,     275 

2  One  who  exceeds  the  limits  of  his 
maadate,  has  no  claim  for  indemnification  628 

MINORS. 

1  The  under-tutor  'i»  the  proper  person 
to  maintain  an  action  for  ish%  recovery  of 


PAOM- 

minors  properU  which  waa  sold  to  satis- 
fy the  debts  of  the  mother. 

CMsolmvs  Skillman,  lit 

2  The  minor  who  has  reached  the  age 
of  majority  during  the  pending  of  the 
action,  may  make  himself  a  party,  but 
the  mother  cannot  supply  the  place  of  the 
under-tutor.  ib 

8  The  sale  of  minors  property,  or  that 
of  a  succession,  where  the  heirs  are  ab- 
sent, must  pursue  the  forms  of  law  diiect- 
ed  for  its  alienation,  or  the  sale  roust  be 
annulled.  Elliot  vs  Ldbarre,  826 

4  The  authority  of  the  judge  of  pro- 
bates is  necessary  to  enable  the  register 
of  wills  to  sell.  The  latter  is  merely  a 
ministerial  officer,  and  ran  make  bo  dis- 
position of  the  property  of  a  succession 
unless  under  the  direction  of  the  judge, 

to  whom  the  law  entrusts  it  control.  ib 

5  The  minor  who  attempts  to'  recover 
from  his  tutor  the  price  of  an  immovea- 
ble, which  the  latter  has  sold,  cannot,  in 
case  he  fails  to  obtain  the  whole  price, 
sue  the  purchaser  for  the  object  in  his 
possession .  Harty  vs  Harty,  618 

6  Where  the  tutrix  acquires  property 
contrary  to  law,  she  is  a  possessor  in  bad 
faith,  and  responsible  for  the  rents  and 
profits.  ib 

7  When  minors  come  of  age  thev  may 
confirm  irregular  alienations  of  their  pro- 
perty and  demand  the  price,  or  they  may 
disavow  them  and  claim  the  thing  and  ita 
fruits;  but  they  cannot  do  both.  ib 

8  Mino'-s  cannot  claim  interest  on  the 
value  of  pioperty  which  remains  unsold, 
or  which  they  state  was  sold  illegally.  ib 

9  Every  settlement  between  the  tutor 
and  the  miner  arrived  at  the  age  of  naa- 
jority  is  void, which  is  not  preceded  by  an 
account  and  delivery  of  vouchers,  ten 
days  before  the  receipt  is  signed;  and  these 
facts  must  appear  by  the  receipt.  ib 

10  Revenue  due  from  the  time  of  e- 
mancipation,is  due  from  tho  time  the  mi- 
nors are  emancipated  by  marriage;  but 
biadint^one  of  them  as  an  apprentice  does 
not  emancipate  jiim.  ib 

11  If  minors  property  has  been  sold 
contrary  to  law,  their  mortgasce  will  take 
precedence  of  the  liens  which  the  pur- 
chasers may  have  subjected  it  to  in  tiietr 
hands.  524 

12  The  consent  or  approbation  of  the 
family  meeting  is  not  required  to  enable 
the  tutor  to  furnish  security  in  lieu  of  the 
general  mortgage:  their  duty  is  confined 
to  estimating  the  value  of^^the  objects  pre- 
sented for  ^special  mortgage,  and  until 
their  dacision  no  change  can  bo  made 


(US 


INDEX  OF 


in  the  security  of  the  minor. 

State  0«.  PUot,  &84 
13  So  long  at  there  ia  a  poMibility  of 
obtaining  a  deciaion  from  thoae  to  whom 
the  Jaw  has  given  the  preference  in  deci- 
ding on  Uie  aAairs  of  minors,  the  court 
cannot  entertain  the  question  of  submit- 
ting their  interest  to  the  decision  of  others      ib 


MORTGAGE. 

1  No  legal  mortgage  exists  in  behalf  of 
the  state,  or  the  parish, or  the  property  of 
its  collecting  officers,  since  the  adoption 
of  the  Louitiiana  Code  in  1825. 

Police  Jury  v»  Howe  et  al.     42 

2  The  city  has  no  right  of  mortgage  on 
the  property  of  individuals  in  conse- 
quence of  their  becoming  securities  for 
the  city  treasurer.  Blache  et  al  v  Mayor  482 

3  The  syndics  of  an  insolvent  cannot 
release  a  mortgage  existing  on  property 
sold  by  the  insolvent  previous  to  his  fail- 
ure, even  to  disencumber  the  property  so 
as  to  receive  the  price  from  the  purcha- 
ser: their  x>owers  only  extend  to  the  dis- 
charge of  existing  liens  on  property  sur- 
rendered by  the  insolvents. 

Dorfeules  vs  Duplisn$,  484 

4  Where  syndics  release  a  mortgage 
existing  on  property  sold  before  the  sur- 
render by  the  insolvent,  receive  the  price 
and  place  it  on  the  tableau  to  the  credit 
of  the  mortgage  creditors,  who  are  mi- 
norsjbut  represented  by  their  undcr-tutor, 
they  still  have  their  recourse  on  the  mort- 
gage property,  bee  a  use  they  were  not 
cognizant  to  the  fact  of  the  mortgage  l>e- 
ing  released.  Hf 

6  The  recorder  of  mortgages  is  forbid- 
den to  refuse  or  delay  the  recording  of 
any  instrument,  importing  or  stipulating  a 
privilege  or  mortgage,  presented  to  him 
for  tiiat  purpose;  but  must  do  it  in  the 
order  of  time,  and  without  leaving  any 
blank  space  between  the  acts  as  presented 

Florence  v$  Mereier,  487 

6  The  builders  and  material  men's  pri- 
Tilege  mnst  be  recorded  in  the  office  of 
the  recorder  of  mortgages,  ta  have  efTect 
against  third  persons.  ib 

1  The  recorder  of  mortgages  is  liable 
in  damages  to  the  party  aggrieved,  for 
om'.tting  to  record,  and  cannot  cancel  a 
mortgage  without  the  party,  whose  right 
IB  thereby  destroyed,  has  been  heard.  ib 

8  The  third  possessor  of  property  sub- 
ject to  several  mortgagees,  and  who  has 
purchased  from  his  vender,  a  right  to  the 
first  mortgage,  when  the  property  is  sold 
by  the  sheriff,  on  the  application  of  subse- 
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quest  mortgagees,  is  entitled  to  be  ^t 
paid  out  of  the  proceeds,  although  he  be- 
come the  purchaser  Umself. 

Millaudon es  JUiardetaL  W 

9  A  mortgage  in  lavor  of  an  absent 
person,  executed  and  regbtered  by  the 
mortgager,  alUiough  not  accepted  by  the 
mortgagee,  takes  precedence  of  a  poste- 
rior mortgage  duly  accepted  and  register- 
ed, ti 

10  A  mortgage  cannot  be  shewn  to  ex- 
ist by  parole  testimony:  but  the  right  to 
a  mortgage  resulting  from  a  transfer  of  t 
claim  to  which  a  mortgage  is  attached, 
may  be  proved  by  parole  evidence. 

Moore s  Administrator  vs  Louallier,  571 

11  The  law  requires  a  notary  to  make 
a  memorandum  at  the  foot  of  a  note  giv- 
en for  tlie  payment  of  a  sum  secured  by 
a  mortgage;  but  it  does  not  require  him 
to  certify  the  transfer  of  such  note,  or 
any  one  which  is  given  on  renewal  of  the 
original  note.  ^ 

12  The  process  verb^  of  sale  of  an  es- 
Ute  made  by  the  judge  of  probates,  sub- 
scribed by  the  purchaser  and  his  sureties, 
which  stipulates  or  secures  a  mortpge  on 
the  property  sold,  is  considered  of  record 
in  the  parish  judges  office,  by  being  de- 
posited and  put  on  file  in  the  office:  it  is 
thus  deemed  recorded  according  to  the 
requirements  of  law. 
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NOTARIAL  ACT. 

A  noUrial  act  has  no  effect  against  tbiitl 
persons  but  from  the  date  of  its  registry- 
JVilHama  vs  Hagan  and  Co. 
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NOVATION. 

1  If  a  creditor  saves  a  receipt  for  a 
draft  in  payment  of  his  account,  the  debt 

is  novated  Hunt  vt  Boyd,  w 

2  The  debt  is  not  novated  vrhen  the 
vender  consents  that  the  person  proposed 
as  endorser  may,  if  he  chose,  pay  the 
price  in  cash.        Lalaurie  w  Cahalkn,  m 

NULLITY. 

1  An  action  of  nullity  cannot  be  insli-. 
tuted  in  the  district  court  to  set  aside  and 
annul  a  judgment  of  the  supreme  court. 

Melaneion's  heirt  V8  Brou$»ard,    » 

2  The  district  court  cannot  take  juris- 
diction and  sustain  an  action  of  nullity  to 
set  aside  one  of  its  own  judgments  after 
it  has  been  5>as0ed  upon  by  the  supreme 
court,-  whether  it  be  affirmed  or  not 

8  Nullity  does  not  result  from  ^  nu* 
ure  to  annex  copies  of  authentic  acts  to 
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Smith's  heirs  vs  Bhmt^  182  only  by  the  hetrs,  or  creditDtfl  of  the  sac- 
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4  A  judgment  obtained  by  the  tratida- 
lent  representations  of  the  plaintifTs  at- 
torney, is  void,  ib 

5  ni  such  an  action,  the  defendant  is 
not  driven  to  a  distinct  action,  but  may 
demand  the  nullity  whenever  it  is  sought 
to  be  enforced.  Paxton  vs  Coob,  187 

6  A  party  who  boug^ht  His  o)vn  proper- 
ty at  a  sale  on  ^fi^fa.  and  gave  a  twelve 
months'  bond,  has  thus  far  executed  the 
judgment  as  to  debar  himself  from  an  ac- 
tion of  nullity.  Flukervs  Laey^  ^^ 

OBLIGATIONS, 

Joint  and  Several. 

1  A  promissory  note,  beginning  **l 
promise  to  pay,"  etc.,  and  signed  by  sev- 
eral persons,  is  several  as  well  as  joint  in 
its  application;  and  the  parties  may  be 
sued  jointly  and  severally,  and  judgment 
rendered  in  solido. 

Bank  of  Louistaria  vs  Sterling,  «60 

2  In  conditional  obligations  the  law  at 
the  time  the  obligation  was  contracted, 
not  that  in  force  when  the  condition  takes 
place,  must  govern  the  right  of  the  par- 
ties. Totvn  vs  Syndics  of  Morgan  et  al.  112 

3  A  promise  to  pay  out  of  the  proceeds 
of  the  next  crop,  is  a  time  given  for  the 
discharge  of  an  engagement,  and  not  a 
condition  on  which  the  fulfillment  of  the 
obligation  depends.         Johnson  vs  Bell,  258 

4  Solidarity  in  obligations  must  De  ex- 
press, except  in  the  case  of  commercial 
partners.  Bennett  vs  Allison,  ^\^ 


cession  sold. 
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PARAPHKRNAL  PROPERTY. 
1  The  wife  has  the  right,  at  an3r  tune, 
during  marriage,  to  present  her  claim  and 
recover  the  amount  of  her  paraphernal 
property  against  her  husband,  and  resume 
its  admmistration 

Otlbeau*s  Heirs  vs  Cor  er, 

PARISH  JUDGE. 

1  At  a  probate  sale  where  property  is 
struck  off  to  the  brother  of  the  parish 
judge  who  makes  the  sale,  the  latter  may 
take  a  conveyance,  and  receive  a  valid  ti- 
tle to  the  thMg  sold,  without  being  con- 
sidered a  purchaser  at  his  own  sale. 

Scolt  vs  Calvit  et  al 

2  But  admitting  it  to  be  proved  tiiat  the 
brother  of  the  parish  judge  bought  the 
property  expressly  for  die  latter,  the  nul- 
lity occasioned  mereby,  would  be  only 
relative,  and  ^ould  be  taken  advantage  of 
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PARTNERS. 

1  The  payment  of  partnership  debts  by 
a  solvent  partner,  oug^t  not  to  delay  the 
payment  to  the  syndic,  of  moneyv  which 
he  was  otherwise  entitied  to  receive. 

Warfield  vs  His  Creditors,  18» 

2  On  the  insolvency  of  a  partner,  his 
syndic  has  a  concurrent,  but  no  exclusive 
right  to  the  liquidation  of  the  afiairs. 

8  A  copartner  has  no  interest  in  a  note 
given  to  his  partner  not  for  the  benefit  of 
the  firm,  and  which  is  not  endorsed  to 
him.  Terran  vs  Delastra, 

4  The  sole  intention  of  the  legislature 
by  the  article  8128,  was  to  dispense  with 
the  service  of  the  act  of  pledge  required 
by  the  preceeding  article  in  case  of  paper 
not  negotiable 

Charbonnet  vs  Toledano, 

6  Until  the  accounts  of  the  partners  are 
settled,  one  partner  has  no  action  against 
the  other,  and  of  course  prescription  dues 
not  run.        Banidue*s  Syndic  vsLattret,  <A9 

PARTY  IN  INTEREST. 

1  A  party  in  interest  may  convey  his 
legal  title  in  a  note  to  a  third  person,  and 
by  such  conveyance,  give  that  person  a 
right  to  sue  in  his  own  name.  In  such  a 
case,  the  defendant  may  offer  every  de- 
fence to  the  suit,  by  the  agent,  which  he 
could  present  against  the  a;:tion  of  the 
principal.  The  agent  can  only  be  consi- 
deied  as  the  nominal  plaintiff. 

Laeoste  vs  De  Armas, 
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PRACTICE. 

1  When  a  cause  is  remanded  to  ascer- 
tain a  question  of  fact,  on  an  appeal  from 

judgment,  if  on  an  examination  of  the 
evidence  sent  up  witli  the  new  record, 
there  appears  no  error,  in  the  proceeding 
of  the  inferior  judge,  the  judgment  will 
be  affirmed. — March  vs  Church  Wardens 
of  St.  Martinsville, 

2  In  examining  the  evidence  upon 
which  the  jury  acted,  iC  the  court  is  un- 
able to  concur  with  the  jury  in  opinion, 
it  will,  in  acconiance  witli  its  usual  prac- 
tice, remaiid  the  cause  for  a  new  trial, 
and  the  opinion  of  another  jur^^. 

Montgomery  vs  Russell, 
8  If  an  appellant  urge  that  the  subject 
of  the  contract  between  the  parties  is  illi- 
cit and  the  contract  void,  after  haying  a- 
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▼ailed  hioMelf  of  its  amount,  to  plead  in 
reconveotioDandaujpDient  the  sam  in  dis- 
pute to  three  'huodred  dollars  and  up- 
wards, and  be  thereby  entitled  to  appeal, 
such  defence  will  be  deemed  as  comin^^ 
with  an  til  grace  from  the  party  using  it, 
and  be  disregarded.         Eife  va  Henson,    96 

4  In  the  pro^es^  of  a  suit  on  a  note 
for  the  purchase  money  of  a  tract  of  land, 
the  court  will  not  delay  the  proceeding 
to  grant  an  order  of  survey,  to  ascertain 
the  supposed  interference  of  other  claims, 
and  on  the  bare  suggestion  of  the  defen-  I 
dant  that  it  is  deficient  in  quantity  .with- 
out any  affidavit  to  that  effect. 

Faulk  V8  Wooldridge,     98 

5  A  plaintiff  should  not  be  delayed  in 
the  prosecution  of  his  rights  apparently 
just,  by  a  bare  suggestion  of  deliciency 
contained  in  the  defendant's  answer.  ib 

6  After  a  general  denial,  an  amended 
answer,  setting  up  a  want  of  considera- 
tion to  the  note  sued  on,  cannot  be  re- 
ceived. Cahert  vs  Tunstall,  207 

7  If  it  appear  from  the  pleadings  or 
evidence,  that  both  parties  claim  under 
the  same  title,  neither  will  be  permitted 
to  attack  it.  Trahan  vs  MeMarmua  209 

8  It  is  not  too  late  after  the  jury  are 
sworn,  to  strike  from  the  record  docu- 
ments  irregularly  filed. 5amf*v  I£iggin«,  220 

9  The  court  should  charge  the  jury  not 
to  notice  a  supplemental  petition  irregu- 
larly  filed;  otherwise,  if  no  objection  be 
made  to  the  introduction  of  evidence  in 
support  of  its  allegation.  i ft 

10  A  co-defendant,  although  he  reside 
in  a  different  parish,  must  answer  in  that 
where  the  suit  is  brought. 

Flower  vs  Hagan  et  al.  223 

11  Nothing  prevents  a  suit  bein;;  bro't 
for  the  surrender  of  a  note  not  sued  on.  ib 

12  Nothing  can  be  assigned  as  error  of 
law  which  could  have  been  cured  by  evi- 
dence Ici^ally  given  at  the  trial.  ib 

13  The  circunistance  of  the  jury  find- 
ing three  hundred  dollars  damages, 
when  only  two  hunJred  were  claimed, 
furnishes  no  ground  ior  setting  aside  their 
▼erdict;  and  for  the  excess,  the  attorney 
had  a  right  to  enter  a  remititur. 

Mead  y  Buckner^  282 

14  It  cannot  be  considered  an  incident 
in  the  came,  after  judgment  is  rendered 
against  the  defendant,  to  call  in  another 
party  for  the  purpose  of  obtaining  judg- 
ment against  him:  it  is,  on  the  contrary, 
the  commencement  of  a  new  suit  against 
the  surety,  growing  out  of  the  proceed- 
ings against  the  principal  which  have  ter- 
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fflinated  in  judgment  and  execation. 

Go/evsQuidr'f  froti,  94!f 
15  In  a  suit  for  the  rescision  of  a  file 
of  property  for  want  of  authority  in  the 
agenl  to  sell,  and  of  lesion  in  the  pi  fee, 
if  no  decision  is  made  by  the  district 
court  on  the  allegation  of  lesion,  it  will 
not  be  notcied  in  the  supreme  court. 

lavingsion  vs  Coiron^  441 

12  The  privilege  conferred  by  the 
249th  article  of  the  Louisiana  Code,  is  sn 
exception  to  the  general  rule,  and  cannot 
be  extended  beyond  the  case  provided  for 

Goodloe  t»  Hart,  Ui 

13  If  a  petition  in  inten'ention  be  an- 
swered on  the  merits,  and  the  cause  tried 
in  relation  to  them,  the  right  of  the  par- 
ty to  intervene  cannot  be  questioned  on 
appeal.  Herman  vs  PJister,  455 

14  Holders  of  negociabie  instrumeDts 
are  not  required  to  prove  the  considera- 
tion they  gave  for  them ,  unless  specially 
called  on  to  do  sq,  by  that  consider^lioii 
being  denied  in  the  answer.  «^ 

15  For  the  government  of  the  judicial 
proceedings  in  the  United  States  courts 
within  the  limits  of  Louisiana,  its  h^ 
directing  the  mode  of  practice  in  the 
courts  of  the  state,  passed  prior  to  the 
26th  of  May,  1824,  must  be  looked  to  as 
the  legitimate  rules  of  practice  in  those  of 
the  United  States,  and  not  those  rules  of 
practice  which  may  have  been  subse- 
quently i.'itroduced  by  the  legislative 
power  cf  the  state. 

Bradbury  et  al  vs  Morgonetal  A% 

16  A  suit  to  recover  daniaees  against 
interveners  or  third  persons  in  a  former 
suit,  and  who  obtained  jud^rroent  and  dis- 
missed the  plaintiffs  attachnaent  suit,  is 
wholly  untenable,  while  such  judgement 
stands  unreversed  and  unappealed  from. 

Adams  vs  Harrison,  5?" 


PRESCRIPTION. 

1  If  the  plea  of  prescription  be  pleaded 
in  the  Supreme  Court,  the  party  to  whom 
it  is  opposf  d  may  demand  that  the  cause 
be  remanded  for  trial  upon  that  f  lea— but 
if  it  appear  that  substantial  juilice  has  not 
been  done,  a  new  tri.il  will  be  ordered. 

Chew  et  al.^  Nettie  120 

2.  By  the  laws  of  Spain  prScripiion 
ran  against  a  married  woman  during  co- 
verture, for  her  pharaphernal  rights. 

Benite  vs  Mva,  m 
3  The  prescription  applicable  to  over- 
seers does  not  apply  to  an  agent  employ- 
ed in  superintending  the  construction  of 
a  steam  engine     This  action  i§  barred  by 
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of  which  is  suspended  by  one  of  its  clau- 


4  If  a  claim  be  barred  by  prescription, it 
still  may  be  offered  by  way  of  exception,     ib 

5  The  prescription  of  thirty  years  doei 
not  necessarily  extinguish  all  debts. 

Gramervs  Graoier^  457 

PLEDGE. 

1  When  a  firm  contracts  with  certain 
individuals  for  a  letter  of  credit,  upon 
which  it  receives  advances  of  4200  dollars, 
and  agrees  at  the  same  time  to  put  notes 
and  accounts  into  the  hands  of  these  indi- 
viduals to  indemnify  them  against  loss, 
they  will  hold  the  notes,  &c.,  thus  pledg- 
ed,  against  other  creditors,  although  the 
firm  is  in  failing  circumstances,  and  the 
notes,  ic^. ,  are  not  conveyed  to  the  pled- 
gees by  authentic  act,  etc. 

J^dgar  vs  Simons  et  at,  19 

2  Where  negociable  notes  are  deliver- 
ed as  security  for  a  debt,  and  no  authentic 
act  is  made  to  evidence  the  pledge,  they 
will  not  confer  a  preference  in  case  of  in- 
solvency. Devlin  y^Hia  Creditors,  860 

3  The  pawnee  who  has  not  taken  writ- 
ten evidence  by  an  authentic  act  or  pri- 
vate instrument  of  the  pawning,  cannot 
avail  himself  of  it  against  third  persons. 

Canezo*s  Si/ndic  vs  Cuadra,  495 


PROMISSORY  NOTE. 

1  A  promissory  note  made  payable  to 
order  is  transferable  by  endorsement,  on- 
ly to  enable  the  endorsor  or  assignee,  to 
endorse  it  over,  or  to  resist  the  drawers 
-claim  for  compensation  of  sums  due  him 
from  the  transferor,  on  account  of  pay- 
ment made  before  transfer,  or  before  the 
note  became  due. 

Hughes  vs  Harrison  et  al,    89 

2  But  the  holder  or  payee  of  a  note 
even  payable  to  order,  may  transfer  all 
his  interest  in  it  without  endorsing  it,  in 
like  manner  as  in  a  cession  of  goods  or 
consignment  to  trustees.  t& 

3  A  mutual  understanding  or  agree- 
ment between  the  obligor  and  obligee  of 
a  note,  to  have  the  contract  for  which  it 
is  given  rescinded,  and  the  note  cancel- 
led, will  be  considered  binding,  although 
omitted  or  neglected  to  be  actually  carri- 
ed into  effect;  and  a  recovery  on  the  note 
will  be  withheld.  Benson  vs  Smith,  103 

PROMULGATION. 

An  act  of  the  legislature,  the  execution 


may,  in  the  meanwhile,  be  modified  or 
repealed  by  a  posterior  act. 

Mayorjfs  Ripley,    344 

QUASI  OFFENCES. 

An  action  for  the  repayment  of  money 
obtained  under  an  unlawful  agreement,is 
not  debarred  by  the  8501st  article  of  the 
Code  in  relation  to  quasi  offences. 

PeriUaitva.  Putch,  428 

RECONVENTION. 

1  It  is  not  necessary  to  file  an  answer 
to  a  plea  in  reconvention. 

Mead  vs  Buckner,'  282 

2  The  principle  that  reconvention  on 
reconvention  cannot  be  permitted  was 
firmly  settled  by  our  ancient  laws,  and  the 
Code  of  Practice  neither  contemplates 
nor  provides  for  such  a  mode  of  proceed- 
ing. But  the  party  must  object  to  its 
being  filed  at  the  time  it  is  offered. 

Meadvs  Buckner,  282 
8  Where  a  person  enters  upon  vacant 
premises,  if  on  being  sued  for  the  rent  by 
the  owner  (who  was  unkown  to  him 
when  he  entered)  he  reconvenes  for  re- 
pairs, he  will  be  considered  not  in  the 
light  of  an  usurper,  but  as  possessing  for 
the  owner.  Paulding  vs  Dowell  452 


RECUSATION. 

It  is  a  good  cause  of  recusation  in  a 
judge,  that  he  is  owner  of  a  pew,  when 
the  plaintiff  seeks  to  recover  the  ground 
on  which  the  church  is  erected. 

State  vs  Lewis,  889- 

REDHIBITION. 

1  Proof  of  a  slave  having  ran  away 
once  does  not  constitute  a  habit  of  run- 
ning away.  Ails  vs  Bowman,  250 

2  A  slaves  misrepresention  of  his  own 
name  and  that  of  his  master  when  arrest- 
ed, is  not  a  sufficient  circumstance  to  im- 
ply the  habit  of  running  away  from  a  sin- 
gle instance.  Bocod  vr  Jacobs,  408 

3  Circumstances  posterior  to  the  sale 
may  have  some  weight  in  proving  the  ex- 
istence of  a  previous  habit;  but  Uie  mere 
fact  of  running  away  after  the  sale,  added 
to  a  single  instance  before,  doeii  not  esta- 
blish an  anterior  habit.  ib 

4  The  vender  is  not  affected  by  the 
assertion  of  his  broker  that  the  slave  is  a 
good  subject    Such  a  character  is  not  al>- 
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solttUly  hMODSMte&t  with  Che  circum- 
stance  o{  faia  having  abaented  himaelf  for 
«  few  daya.  ii 

5  Queationa  relating  to  redfaibttory  ▼!- 
cea  and  defecta  in  Uunfi  aold,  muat  be 
aolved  principally  in  relation  to  the  pecu- 
liar ctrcumatancea  and  fiicta  of  each  indivi- 
dttal  caae.  JBeale  v$  De  dniv,  468 

6  Unleaa  the  object  aold  be  abaolutely 
uaeleas,  it  ia  rather  the  duty  of  courta  of 
juatice  to  make  a  fair  deduction  from  the 
price,  than  entirely  to  avoid  the  sale,  es*. 
pecially  when  the  real  value  of  the  thing, 
bean  any  reaaonable  proportion  to  the 
price  agreed  on.  ib 

RES  JUDICATA. 

1  There  muat  be  a  plaintiff  and  defend- 
ant aa  well  aa  judge,  and  an  iaaue  joined, 
to  give  a  judgment  the  force  of  rea  judi- 
cata. Marchand  va  Cfraeie,  147 

2  The  plea  of  rea  judicata  ia  not  aoa- 
tained  by  a  judgment  of  nonauit. 

PerrUlait  vs  Puech,  438 
8  The  judgment  of  homologation 
ahould  cover  the  whole  ground  on  which 
the  minors  claim  ia  reaiated,  aa  well  that 
of  the  releaae  of  the  mortgage  aa  the 
payment  of  the  price  received  for  the 
mortgaged  premiaea,  before  it  can  have 
the  effect  oi  rea  judicata. 

borfiules  V8  Duplesis,  484 

4  The  decree  of  a  foreign  court  of  ad- 
miralty ia  rea  judicata  in  regard  to  the 
matters  decided  therein. 

Zcno  V8  Inturanee  Company,  533 

5  An  action  cannot  be  auatatned,  to  $^ 
aside  a  former  judgment  of  the  aame 
court,  unappealed  from  and  unreversed: 
it  forms  rea  judicata  betwecu  the  fvirties. 

Jindrews  v$  Harriton,  687 


SALE. 

1  IVhen  a  probate  judge  proceeds  to  a 
public  sale  of  property  under  bis  own  or- 
der of  court,  he  asiiumes  the  character  of 
an  auctioneer,and  as  such,  is  not  answer- 
able ior  his  conduct,except  under  ordina- 
ry proceedings  eatabliahed  by  law. 

H'inn  V8  ScoU, 

2  Where  A  exchanges  with  B  the  ne- 
gro Jack  for  Aaron,  and  takes  a  bill  of 
aale  from  B,  providing  **that  if  he  makes 
a  satisfactory  title  to  Aaron  by  a  particu- 
lar day,  named  in  the  obligation  or  bill  of 
sale,  in  that  event  ia  to  be  void,  other- 
wise to  be  in  full  force  and  virtue."  The 
intent  of  such  an  obligation  is  that  B  con- 
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veya  Jack  to  A  by  a  iiUtt  defeanUc,  oa 
hia  executing  agood  title  to  Aaroa. 

Madryvs.  Foang,  104 

S^utind^faultofB'anakiqga  giwd 
title  to  Aaron,  Jack  ia  the  propwhr  of  A, 
in  virtue  of  the  bill  of  aale,  who  M  ei- 
cbanged  him  with  B;  on  the  aforesiidcoD- 
dition,  A  will  hold  Jack  in  despite  of  tbe 
vendee  of  B.  ti 

4  Where  a  price  ia  agreed  upon  for  ao 
article  which  la  neidier  weired  or  deliv- 
ered,aiidtwodaya  thereafteqit  be  dettioy- 
ed,  it  ia  notaucn  a  delay  aa  to  nuke  the 
agent  liable  to  the  owner;  nor  is  it  in- 
cumbent upon  the  former  to  soe  tfaebqf- 
er  when  tbe  owner  dedinea  giving  him 
authority  for  that  purpose. 

Lamortau  vs.  Fwskr,  174 

6  A  treditor  at  whose  suit  tbe  property 
is  aold,  cannot  treat  the  conveyance  ts  a 
nullity.  If  the  alienation  be  in  fnod  of 
hia  rights,  he  ought  to  bring  an  action  (o 
set  it  aaide. 

Trakan  va  McMam  209 

6  If  A  direct  B  to  purchase  a  cup, 
and  draw  for  the  amount  on  C,  on  the 
protest  of  tbe  bills  A  ia  inunediatdy  liable 
for  the  amount  of  the  caigo,  aldioiigb  B 
produces  not  the  protested  bills. 

DanieU  as  Bvrnkan.  243 

7  If  a  alave  be  bought  as  a  runaway, 
and  ia  afterwarda  employed  on  a  at^am 
boat  without  permiaaion  from  the  owner, 
from  which  he  absconds,  the  owner  can 
only  recover  the  price  paid  for  the  ilave. 

8  If,  owing  to  irregularities  in  tbe  pro- 
ceedings, a  public  aale  be  illegal,  tbe  pur- 
chaser must  return  tbe  property,  for  be 
cannot  hold  it  under  a  sale  which  is  null 
and  void.  If,  on  the  contiuy,  tbe  aale  be 
perfect,  he  must  pay  the  'price  and  can- 
not keep  both  the  property  and  the  price 

he  was  to  pay  for  it. 

DiinoisvsMi,  3w 

9  When  the  last  bidder  does  not  com- 
ply with  the  terms  of  the  sale,  tbe  law  au- 
thorizes the  property  to  be  put  up  9^ 
for  aale;  but  it  does  not  make  it  the  mis 
of  the  vender  to  do  so,  and  leaves  hi©  ^ 
liberty  to  pursue  all  other  legal  remedies. 

LitlaurievsCakalienm 

10  It  is  discretionary  with  the  court  to 
grant  to  the  vendee  a  delay  to  comply 
with  the  conditions  of  the  sale. 

;i  The  tradiUon  and  aot  tbe  naked 
consent  of  parties,  is  necessary  to  trans- 
fer the  dominion  of  property.  But  as  an 
actual  delivery  of  rights  and  credits  or  oi 
incorporeal  injects,  canoot  be  made,  th« 
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traufer,  to  tflect  third  panoM,  must  be 
made  by  deliTeiv  of  the  title  or  endence 
of  the  debt,  ana  notice  to  the  debtor.         422 

12.  It  18  a  principal  of  the  laws  of  thia 
atate,  that  the  property  of  debtors  ia  al- 
ways held  liable  to  their  creditors  until  a 
full  and  complete  transfer  and  tradition  is 
made  to  the  purchaser.  ib 

13  Whether  a  contract  for  the  purchase 
of  tobacco  not  inspected,  can  be  enforced? 
Quere.  Leufis  vs  Clarke  488 

14  A  written  promise  to  sell  or  con- 
vey real  property  is  valid,  notwithstand- 
ing there  is  no  sq;ning  or  written  assent' 
by  the  promisee.    Proof  of  that  assent 
may  be  proved  by  evidence  aliunde- 

Jo$^hvB  Moreno  J  469 

15.  The  act  of  adjudication  confers  a 

complete  title  to  the  object  or  property 

sold  on  the  purchaser,  without  any  deed 

or  act  passed  before  a  notary  hy  the  seller 

Marigny  et  al.  «s  Mvet  et  al,  498 

16  And  the  purchaser  who  buys  ac- 
cording to  certain  definite  and  fixed 
boundaries  described  in  flie  act  of  adju- 
dication, takes  all  the  lands  between  such 
bounds,  althouffh  it  rives  him  a  greater 
quantity  than  mat  called  for  in  his  title.       ib 

17  A  purchaser  who  accepts  a  deed  for 
a  less  quantity  than  what  is  contained  in 
the  act  of  adjudication,  does  not  thereby 
lose  the  rU;ht  he  has  acquired  to  a  larger 
amount  orproperty  under  the  sale.  ib 

18  Hie  acceptance  of  a  deed  under  such 
circumstances,  is  in  the  nature  of  a  con- 
tract entered^  into  by  the  purchaser  in  er- 
ror of  the  rights  he  already  possessed, 
and  as  such,  is  not  bindinc  on  him.  iJb 

19  Where  A  obtains  a  fetter  of  credit, 
but  before  it  is  presented  the  persons  who 
gave  it,  losing  confidence  in  A,direct  him 
not  to  use  it ;  but  he  afterwards  pre- 
sents and  uses  it,  contrary  to  directions, 
by  purchasing  goods  on  the  faith  of  it 
from  B;  such  use  is  a  fraud  practiced  on 
B,  which  authorizes  him  to  claim  the 
goods  in  preference  to  an  attaching  cre- 
ditor of  A. 

Oeuguet  et  al  vs  Johnson  et  al.  514 
20.  Afratldolent  purchaser,  who  ob- 
tains property  by  a  fraudulent  represen- 
tation, acquires  only  the  naked  posses- 
sion, which  gives  no  right  to  any  of  his 
creditors  to  attach  it  in  his  hands.  t^ 

SLANDER. 

1  Actions  for  slander  and  defemation 
may  be  sustained  under  our  Civil  Codes, 
without  resorting  to  the  civil  laws  of 
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Other  countries,   which  are  said  to  be  re- 
pealed by  our  statute  of  1828. 

Carlin  we  Stewart.    7S 

2  In  aetionsof  slander  and  defamation 
of  character,  tlie  jury  or  court  must  often 
allow  damages  when  no  special  damages 
is  shewn  to  nave  been  sustained.  ib 

8  Professional  men  are  often  .unable  to 
exhibit  possitive  proof  of  the  injury  done 
to  their  reputations  by  malicious  persons 
and  slanderers,  and  would  be,  in  many 
cases,  absolutely  remediless,  if  a  jury  or 
a  court  are  not  allowed  to  find  a  guide  in 
the  dictates  of  their  consciences.  t^ 

4  On  the  score  of  quantum  of  damages 
the  jury  are  the  legitimate  jud^,  and 
unless  they  clearly  err,  the  verdict  ought 
to  stand.  t6 

'6  In  actions  of  slander  and  defamation 
of  character,  it  is  sufficient  to  sustain  the 
action,  to  prove  in  substance,  the  words 
charged  to  have  been  spoken. 

TVimble  OB  Moore  t  577 

7  In  cases  W  this  kind,  slanderous 
words  spcken,  are  not  to  be  construed  in 
a  technical  manner,  but  taken  in  their 
proper  sense,  and  considered  in  relation 
to  tike  idea  thev  were  intended  and  might 
convey  to  the  bystanders,  or  company  to 
whom  they  were  addressed.  ib 

SLAVE. 

1  The  infiiction  of  cruel  punishment 
on  the  slave  by  his  master,  is  a  criminal 
offence  which  must  be  punished  bjr  a 
criminal  prosecution,  and  not  in  a  civil 
action.  *  Markham  va  Close ,  581 

2  Maiming,  mutilating,  or  cruel  or  in- 
human treatment  of  a  slave,  is  a  public  of- 
fence, and  must  be  prosecuted  criminally, 
and  after  conviction,  the  fine  and  other 
penalties  for  such  conduct,  are  to  be  levi- 
ed on  the  offender  by  the  court  before 
whom  the  conviction  takes  place.  ib 

3  The  Civil  Code  treats  alone  oi  pri- 
vate rights  of  individuals,and  the  various 
rights  growing  out  of  property;  but  it 
may,  in  the  mean  time,  provide  in  what 
cases  a  breach  of  the  penal  laws  brings 
with  it  hforfeitwe  ofprioate  rights.  ib 

SUBROGATION. 

Where  a  builder  contracts  with  the 
owner  to  build  a  house,  and  enters  into  a 
written  agreement  with  third  persons  to 
slate  it;  Uie  former  acquires  a  privilege 
to  which  the  latter,  on  certain  events 
happening,  may  be  subrogated. 

Florence  vs  Mercier^  487 
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